This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


atjhttp  :  //books  .  qooqle  .  com/ 


VOL.  118-W.  Y.  COITBT  OF 


\1 


128     a24l 
182     2581 


12 
145     2664 


15 
113     '152 
119     H57 


83 

118  2648 

117  2488 

125  2144 

125  2741 

128  a586 

128  2681 

131  *654 


284 


140 


90 


560 

112      '280 


dl21  *116 

dl21  4117i 

187  *  — ' 
186 


114 
117 


»480 
>155 


5    77! 

661 
126  "663 
143    u470 


386 

8  112     '408 


133     '635 

185      '262 

dl27     8280 


851        , 

140  2478 
118  s581 


55 
122     '  88 

i8~ 

184     *873 
dl26     HIS 


101 
119     '564 

Tl9" 

128     '416 

— i«r 

128     '519 
dl80     '256 


184 

115     2525 


150" 

110       105 

159 
116  ]156 
124  »S68 
127     '814 


380 

188  '  45 
141  8898 
112    »411 


88ff"" 

182     5186 


132     '121 


~~4l8 

117  «  11 

117  »  36 

117  »  58 

119  !677 

141  '182 

130  *464 

117  8  28 

117  8  54 


429 

137     "128 
117     a875 


133 
dl36 

146 
112 
136 


'458 
'112 
1  34 
3135 
4  90 


170 
116  4514 
120  763S 
144  7712 
112    *411 

195" 

127  3294 
130  *427 
127  6634 
142     «159 


216 
128     "878 
*4l [164 

225 
111     >62S 


237 

130  ,882 
141  '827 
141      '408 


273 

126  '635 
185  >244 
128     2152 

127  8268 
127     '594 

278 

di27   nifi 

1S1     38ll 


485 

114  »356 

115  "150 


469 

181     1  47 
115     8801 


488 
116     »487 


494" 

119  '496 
d!19  U99 
119  >505 
128  >685 
128     2687 


500 

128     "651 


504 
119  »158 
189  "494 
143     *421 


509 

128     ]435 


519 

112  2  22 

188  2479 

143  2436 

121  3609 

122  8141 
143  4439 
112  &215 
127  "485 
136  "840 


587 

112     8288 

558 
128      '177 


562 

141  *  69 
119  *628 
132     *549 


585 

139         24 

595  ~ 

130  '624 
184  "453 
189  "  26 
142  !18i 
dl87     8326 


605 

120  '  88 
124  "  10 
124  1   24 


— 62B 
121   212 
144   557 


686 
112   248 
135   588 

a  648 
127   269 


650 

115  672 
127  298 
127  348 
185   214 


654 

114  »184 
122  1  80 
142  >359 
142  1865 
145  *665 
b  666 
187       376 

b    671 
118     "467 
116     "  99 
180     !417 
a  678 

115  102 
b680 

148       163 


_  in 

5  S  S  - 8  a« 


llliR 
fiilil 


.1 


VoUtO.    NEW  YORK  REPORTS. 


Cited  in  the  following  series: 

U.  8.  Supreme  Court  (US ;  LEd,  Lawyers'  Edition);  Federal  Reports 
(Fed);  Massachusetts  (Mas);  Connecticut  (Con);  New  Jersey  Law 
(NJL);  New  Jersey  Equity  (NJE)  and  the  Lawyers'  Reports,  Anno- 
tated (LRA)  and  its  Annotation  (n). 

Shows  where  the  decisions  in  this  volume  have  been  cited— where  to  find 
precedents  on  their  subjects  from  the  courts  carrying  most  weight  in  this 
state.  The  Annotations  referred  to  (marked  n)  give  a  complete  presenta- 
tion of  authorities  on  the  point  in  question— all  the  law. 

N.  B.— Cut  out  and  stick  each  block  on  page  at  its  head,  or  citations  for 
entire  volume  on  inside  front  cover. 


Always  consult  this  table  before  using  a 


1:4  LRA  540n 
38  LRA  566n 


7:65  Fed  156 


1238  LRA  878 


16:60  Fed  682 
81  Fed  800 
5  LRA  806n 
7  LRA  295 


28:59  NJL  459 
15  LRA  675 
82  LRA  478 


88:5  LRA  721n 


4833  LRA  125n 


60:49  NJE  497 
5   LRA  430n 


65:8  LRA  190n 


83:165  US  647 
41  LEd  862 
49  NJE  498 
12LRA468n 
17  LRA  582 
19LRA793n 


119:14  LRA  116 


128:4  LRA  ^89 
12  LRA  221n 


145:9  LRA  209n 
H  LRA  830ii 
17  LRA  729n 


159:38  Fed  485 
48  NJE  530 
1  LRA  545n 
19  LRA  166 


170:154  US  65 
38  LEd  911 
40  Fed  93 
6  LRA  174 
86  LRA  630 


183:6  LRA  187n 
9  LRA  699n 


196:37  Fed  875 
4  LRA  354 
9  LRA  417n 
12  LRA  814 
36  LRA  345n 


216:12  LRA402n 


225:81  Fed  739 


232:164  Mas  590 


37:129  US  202 
82  LEd  661 

74  Fed  103 

75  Fed  961 
65  NJL  303 
33  LRA  252 


278:8  LRA  824 
12  LRA  454 


284:150  US  98 
37  LEd  1013 


317:18  LRA  84 


351:5  LRA  140n 


380:1  LRA  604n 
12  LRA  635 
18  LRA  683 
88  LRA  610 


403:15  LRA130n 


418:18  LRA  43 


250:149  US  184 
37  LEd  696 
83  Fed  764 
169  Mas  400 
29  LRA  511 


266:147  US  184 
37  LEd  131 
24  LRA  386 


273:69  Con  678 
4  LRA  406a 
4  LRA  594n 
7  LRA  457n 
13  LRA  796 


418:143  US  581 
36  LEd  251 
168  US  548 
41  LEd  260 

6  LRA  564 

7  LRA  716 
9  LRA  589n 
16  LRA  561 
21  LRA  795n 
25  LRA  797 


42930  LRA  628 


435:37  LRA354n 


450:52  NJE  805 


469:6  LRA  564 
35  LRA  541 


481:7  LRA  486n 
38  LRA  433n 


5043  LRA  615 
8  LRA  844n 
10  LRA  653n 
21  LRA  79n 
28  LRA  47 


569:2  LRA  633 


595:163  US  450 
41  LEd  223 
18  LRA  539n 


509:13  LRA  748 


519:139  US  54 
35  LEd  66 
168  US  349 
41  LEd  1080 
60  Fed  855 
79  Fed  644 
82  Fed  516 
85  Fed  284 
160  Mas  179 
49  NJE  252 
2  LRA  34n 
2  LRA  652 
4  LRA  156n 
6  LRA  891 

6  LRA  457n 

7  LRA   46n 
9   LRA  89 
9  LRA  710 

9  LRA  760 

10  LRA  641 
11LRA  437n 

12  LRA  168 

13  LRA  654 
22  LRA  366 
26  LRA  551 


643:10  LRA  38 


644:6  LRA  572 


650:12  LRA  814 


5373  LRA  636 


548:19  LRA570n 
»  LRA  34n 


605:9  LRA  236 


618:30  LRA  406 


628:83  Fed  817 


635:9  LRA  834n 


636:144  US  421 
86  LEd  490 
67  Fed  671 
9  LRA  160n 
15LRA429n 
18  LRA  774n 
35  LRA  159 


654:153  US  237 
38  LEd  701 
9  LRA  549 
28  LRA  378 


668:20  LRA598n 


681:40LRA55n 


671:6  LRA  626 


Copyriff  hted  by 
Alfrlffhts 


reserved. 


The  Lawyers'  Oo-Operatlve  Pub.  Co. 
Rochester,  N.Y. 


ow^ 


REPORTS  OF  CASES 


DKC'IDKD   IN   THE 


COURT  OP  APPEALS 


STATE  OF  NEW  YORK, 


PiioM    ani>    Including    Decisions  of   June  5,   1888,   to 
Decisions  of  November  27,   1888. 


NOTES,  REFERENCES  AND  INDEX. 


By   H.  E.  SICKELS, 

Htatk  Kkfohtbk. 


Volume  OX. 


ALBANY: 
BANKS  &  BROTHERS. 

1888. 


Ajte.  &ec.  3 A  /fti. . 


Entered,  according  to  Act  of  Congress,  in  the  year  one  thousand  eight  hundred  and 

eighty-eight. 

Br  FREDERICK  COOK,  Secretary  of  the  State  of  New  York, 

In  trust  for  the  benefit  of  the  People  of  the  said  State,  in  the  office  of  the  Librarian 
of  Congress,  at  Washington,  D.  C. 


JUDGES  OF  THE  COURT  OF  APPEALS. 


WILLIAM  C.  RUGER,  Chief  Judge. 
CHARLES  ANDREWS, 
ROBERT  EARL, 
GEORGE   F.  DANFORTH, 
FRANCIS   M.  FINCH. 
RUFUS  W.  PECKHAM, 
JOHN  C.  GRAY,* 

A88OCIATK    JuiKJES. 


•  Appointed  January  XI,  1888,  rice  Charlt-r  A.  Uapallo,  deceaac' 


TABLE  OF  CASES 


REPORTED   IN    THIS   VOLUME. 


A.  PAGE. 

Apgar  v.  Hayward  et  al 223 

Appleton,  Badge?-  v 652 

Attorney  General,  In  re 250 

August  et  al.  v.  Nat.  Park  Bk. 

of  X.   r. 649 

Avery  v.  Everett,  Impl'd,  etc...  317 

B. 
Babcock  et  al.,  In  re  R.  H.  &  L. 

R.  R.  Co. ,  to  Acquire  Lands  of,  119 

Badger  v.  Appleton 652 

Ballou  v  Bailou  et  al 394 

Bank  of  Metropolis  v.  K linker 

etal 653 

Bank  of  Metropolis,  Wright  v..  237 

Barnard  v.  Brower 77 

Barnard,  People  ex  rel.  W.  S. 

St.R.Co.  v 548 

Barnes,  Impl'd,  etc. ,  King  et  al.  v.  627 

Barnes  et  al.,  Trevett  et  al.  v. . .  500 

Barry  v.  H.  B.  F.  Ins.  Co 1 

Baumgarten  et  al.,  Roberts  v. . .  880 

Baylis  v.  Stimson 621 

Beardsley,  People  ex  rel.  v.  Dolge,  680 

Bell,  Impl'd,  etc.,  ColweU  v 620 

Benchtey  et  al.,  Post  v 665 

Bennett  v.  Leeds  Manfg.  Co —  150 
Berdell,  Imp/d,  etc.,  Parkhurst 

v 386 

Beste  v.  Burger  etal 644 

Bidelman,  In  re,  v.  State 232 

Birkett,  Adm'r,  etc.,  v.  Knick. 

Ice  Co  .  504 

Blaiser  v.  If.  T.,  L.E.&W.  R. 

R.   Co 638 

Board  Supr's  Greene  Co.,  People 

ex  rel.  Calkins  v 649 

Born  v.  Schrenkeisen  et  al 55 

Bradt  v.  Church  et  al 537 


PAGE. 

Brandt,  People  v 657 

Broadway  and  Seventh  Ave.  R. 

R.  Co.,  Watson,  Adm'r,  etc.,  v.  677 
Bronk,  Adm'x,  etc.  v.  N.  T.  db 

X.  H.R.  R.  Co 671 

Brooklyn  City  R.  R.  Co.,  Hives, 

Adm'r,  etc.  v 678 

Brooklyn  L.  Ins.  Co.,  Carter  v.     15 

Brower,  Barnard  v 77 

Brown  et  al.  v.  Guthrie 435 

Brysonv.  James,  Impleaded,  etc. .  633 

Burger  et  al.,  Beste  et  al 644 

Burnet  et  al.,  In  re,  Accounting 

of 641 

Burnham,  People  ex  rel.  v.  Jones 

etal 509 

c. 

Calkins,  People  ex  rel.  v.  Board    , 
of  Supervisors,  Greene  Co.   ...  649 

Calkins  et  al.,  Phillips  v 655 

Caiman  et  al.,  Leinkauf  v 50 

Campbell  v.  Mandeville  etal...  628 
Carpenter  et  al.,  In  re  Cornell. .  351 
Carr,  Impleaded,  etc.,  Hayes  v. .  670 
Carter  v.  Brooklyn  L.  Ins.  Co. .  15 
Central  Trust  Co.  v.  N.  Y.  C.  & 

N.  R.  R.  Co 250 

Chapman  v.  City  of  Rochester. .  278 

Chickering,  Mullins  v 513 

Childs  et  al.  v.  Seabury.  Impl'd, 

etc 627 

Christensen  v.  Colby,  Ex'r,  etc. .  660 

Christgau,  MiUiman  v 620 

Church  et  al.,  Bradt  v 587 

Church  v.  Seeley 457 

Church,  Wright  v 463 

Cignarale,  People  v 28 

City  of  Rochester,  Chapman  v. .  273 
CityofRocfiester,  Weaver  et  al.  v.  "683 


VI 


TABLE  OF  CASES  REPORTED. 


City  of  Rochester,  In  re  (water 

rights) 159 

Cobb,  Crosleyv 668 

Coe,  Waltonv 109 

Coffin  v.  Leister  et  al 645 

Colby,  Ex'r,  etc.,  v.  Christensen,  660 

Cole  v.  Cole 630 

ColweU  et  al. ,  Bell,  Impl'd,  eU. ,  v.  620 
Colly er  v.  Collyer,  Adra'r,  etc. .  481 
Conant,  ImpTd,  etc,  Turner  v. .  639 
Cook,  People  ex  rel.  Mertens  et 

al.v 443 

Cook,  People  ex  rel.,  Schurz  et 

al.v 443 

ConCr  Police,  Brooklyn,  People  ex 

rel.  Dunnigan  v 681 

Corl  et  al.  v.  Corl 656 

Cornell,  In  re,  Carpenter  etal.  351 

Crippen,  Eckerson  v 585 

Crosleyv.  Cobb  668 

D. 

Danzig,  In  re  Aero  anting  of  . . .  682 
Davis  v.  y.  T.,  L.  E.  &  W.  P. 

B.Co 646 

Dawson,  In  re 114 

Dayger,  In  reWill  of 666 

De  Oraafy.  Wyekoff 617 

D.  &  H.   Canal  Co.,  Brest.,  etc., 

Wheaton  v 644 

Delmore  v.  Owen 679 

Denise  v.  Denise,  Adin'r,  etc. . .  562 

De  Witt  v.  Van  Schoy k  et  al . . .  7 

Dix,  Adm'r,  etc.,  v.  Ilozier 679 

Dodge  v.  Zimmer 43 

Dolge,  People  ex  rel.  Beard tdre  v.  680 

Doran  et  al.,  Wilson  v 101 

Dry  Dock,  B.  &  E.  B.  B.  It  Co., 

Friedman,  Adm'x,  etc.,  v 676 

Dunham  et  al.  v.  Reilly 366 

Dunnigan,  People  ex  rel.  v.  Coni'r 

Police  Brooklyn 681 

Dunster  et  al.  v.  Kelly 558 


-P  •  PASS. 

French  et  al.,  People  ex  rel. 
Masterson  v 494 

French  et  al. ,  People  ex  rel.  Master- 
son  v 645 

Friedman,  Admrfx,  etc.  v.  D\  D. 
B.  &E.B.R  B.  Co 676 

G. 

Gardiner  etal.  v.  Schwab  et  aL .  650 
Garner  et  al.  v.   Germania  L. 

Ins  Co 266 

Gere,  Pharis  v 336 

Germania  L.  Ins.  Co.,  Garner  et 

al.v 266 

Gill,  People  ex  rel  v.  Walsh  etal.  OSS 
GoldschnUdt  v.  U.  M.  L.  Ins.  Co. 

etal 628 

Greene  Co.  Bd.  Supr's,  People  ex 

rel.  Calkins  v 649 

Grote  et  al.,  Rank  v 12 

Gundlich  v.  Hensler 653 

Guthrie,  Brown  et  al.  v 435 


H. 

H.  B.  F.  Ins.  Co.,  Barry  v 1 

Hamilton  v.  Smith,  Exr.,  etc.. .  159 
Hampton,   Impl'd,  etc.,   Wain- 
man  v 429 

Harper  v.  Williams  et  al 260 

Haskins,  Wingatey 634 

Hayes  v.  Carr,  ImpTd,  etc 670 

Hayward  et  al.,  Apgar  v 225 

Hender,  Gundlich  v 653 

Herrington  v.  Village  of  Lan- 

singburgh 145 

Hives,  Adnvr,  etc.,  v.  Brooklyn  C. 

R.B.  Co 678 

Hope  v.  T.  &L.  B.  B.  Co 643 

Hornbostel  v.  Kinney  et  al 94 

Hozier,  Dix,  Adm'r,  etc.,  v 679 

Hudson  v.  0.  S.  S.  Co.,  Savannah,  625 

Hunt,  In  re  Will  of 278 

I. 

In  re  Attorney  General 250 

In  re  Bidelman  v.  State 232 

Everett \  Wakeman,  Exr's,  etc. ,  v.  675  '  In  re  Burnet,  Accounting  of... .  641 


Eckerson  v.  Crippen 585 

Everett,  Impl'd,  etc.,  Avery  v..  317 


TABLE  OF  CASES  REPORTED. 


vu 


PAOB. 

In  re  City  of  Rochester 159 

In  re  Cornell,  Assignee,  Carpen- 
ter et  al 351 

In  re  Danzig,  Accounting  of..,.  682 

In  re  Dawson 114 

In  re  Dayger,  Will  of 666 

In  re  Hunt,  Will  of 278 

In  re  Late,  Estate  of 661 

In  re  Mackay,  Wffl  of. 611 

In  re  Miller,  Estate  of 216 

In  re  Mondorf,  Will  of 450 

In  re  N.  Y.,  L.  E.  &  W.  R.  R. 
Co.,  for  Comr's  P.  L.  &  N.  E. 

R.  R.  Co 374 

In  re  Powers  v.  Jourdan 680 

In  re  R.  H.  &  L.  R.  R.  Co.,  to 
Acquire  Lands,  Babcock  et  al.  119 

TnreS.  I.  R.  T.  Co 648 

In  re  Thompson 669 

In  re  Wehrhane,  Eon's,  etc 678 

J. 
James,  Impl'd,  etc.,  Bryson  v. . .  633 

Johnson,  People  v. . . . . 134 

Jones  et  al.,  People  exrel.  Burn- 
ham  v 509 

Jourdan,  In  re  Powers  v 680 

K. 

Kearney,  People  v 188 

Kelly,  Dunster  et  al.  v 558 

Kerins,  Adm'r,  v.  L.  8   d.  M. 

S.R.Co 677 

King  et  al.  v.  Barnes,  Impl'd,  etc.  627 

King,  People  v 418 

Kingsland  v.  Mayor,  etc. ,  et  al .  569 

Kinney  et  al.,  Hornbostel  v 94 

Klinker  et  al.,  Bk.  Metropolis  v.  653 
Knick.  Ice  Co.,  Birkett,  Adm'r, 

etc.,  v 504 

Krank,  People  v.. ♦ 488 

Kroll  v.  Wood 635 

L. 

Lake,  People  v 61 

L.  8.  db  M.  8.  R.   Co.,  Kerins, 

Adm'r,etc.,v 677 

Lansingburgh,  Vil.  of,  Herring- 
ton  v 145 


PAG«. 

Late,  In  re  Estate  of 661 

Leeds  Mfg.  Co.,  Bennett  v 150 

Leinkauf  v.  Caiman  et  al 50 

Leslie  v.  Loriilard  et  al.,  Impl'd, 

etc 510 

Lesster,  Coffin  v 645 

Levitt,  Snell  v 595 

Loos  et  al.  v.  Wilkinson  ct  al. . .  195 
Loriilard  et  al.,  Impleaded,  etc., 

Leslie  v 519 

Ludlow,  Ex'r,  etc.,  et  al.,  Wood 

et  al.,  Ex'ra,  etc.,  v 154 

Lynch  et  al.  v.  Pfeiffer 88 

Lyons,  People  v 618 

M. 

McCarthy,  People  v 309 

McClelland  v.  N.  8.  R.  R.  Co. .  469 
McCoun,   Impl'd,   etc.,    Sporb, 

Adm'r,  etc.,  v 605 

McCunn  et  al.,  Patterson  v 670 

McQuade,  People  v 284 

Mack  v.  Mills  et  at 617 

Mackay,  In  re  Will  of 611 

Mandeville  et  al. ,  Campbell  v . . . .   628 

Marsh  v.  Pierce 639 

Masterson,    People  ex    rel.,  v. 

French  et  al 494 

Masterson,    People    ex   rel.,    v. 

French  et  al 645 

Matter  of  Attorney-General  . . .  250 

Matter  of  Bidelman  v.  State 282 

Matter  of  Burnet,   Accounting 

of. 641 

Matter  of  City  of  Rochester 159 

Matter  of  Cornell,  Assignee,  Car- 
penter et  al 351 

Matter  of  Danzig,  Accounting  of,  682 

Matter  of  Dawson 114 

Matter  of  Dayger,  WiU  of 666 

Matter  of  Hunt,  Will  of 278 

Matter  of  Latz,  Estate  of 661 

Matter  of  Mackay,  Will  of    ...  611 

Matter  of  Miller,  Estate  of 216 

Matter  of  Mondorf,  Will  of 450 

Matter  of  N.  Y.,  L.  E.  &  W.  R. 

R.  Co 874 

Matter  of  Powers  v.  Jourdan.. . .  608 


vni 


TABLE  OF  CASES  REPORTED. 


Matter  of  R.  H.  &L.  R.  R.  Co., 
to  Acquire  Lands,  Rabcocket 

al 1W 

Matter  of  SI.  R.  1\  C» 648 

Matter  of  Thompson 669  j 

Matter  of  Wehrlmne  et  al.,  Ex^rs,  " 

etc 678, 

Mayor,  etc.,  et  al.,  Eingsland  v.  569 
Mertens  et  al.,  People  ex  rel.  v. 

Cook... 44^, 

Merwin,  People  v  642  ( 

Miller  Matter,  Estate  of 216  | 

MilUret  al.,  Read  et  al,  v 656  | 

Milliken  v.  W.  U.  Tel.  Co 403  ' 

Milliman  v.  ChHstgau 620  I 

Mills  et  al.,  Mack\ 617  ' 

Mondorf ,  In  re  Will  of 450 

Mudge  et  al.  v.  Salisbury  et  al. .  413 

Mullins  v.  Chickering. . 513 

Murray  et  al.,  Parks  v 664 

Murray,  Rogers  v 658 

N. 

fiat.  Park  Bank  of  X  Y..  August 

etal.v 649 

Nelson  et  al.,  Smith  v 634 

X.  Y.  C.  &  H.  R    R-  R-   Co., 

Central  Trust  Co.  v 250 

N   Y.  C.  &  H.  R.  R.  R.  Co , 

Tlvompson  v 636 

N.  Y.  C.  <fe  H.  R.  R.  R.  Co.,  Watte 

etal,  v 635 

N.  Y.  Mayor,  etc  ,  Kingsland  v.  569 
X   Y,  L.  E.  &W.  R.  R.  Co., 

Blaiser  v 638 

X.   Y,  L.  E.  &    W.  R.  R.  Co., 

Davis  v •. 646 

N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  In 

re 374 

X.  Y.,  L.  E.  &  W.  R.  R.  Co., 

Rochester,  U,  &  L.  R.  R.  Co. 

v 128 

X.  Y.  &N.  H.  R.  R.  Co.,  Bronk, 

Adm'x,  etc. ,  v 671 

N.  Y.  State  of,  In  re  Bidelman  v.  232 
Norfolk  So.  R.  R  Co.,  McClel- 
land v  469 

JVorris,  Sweet  v 668 


O.  PAOE. 

0.  8.  S.  Co.  of  Savannah,  Hud- 
son v , 625 

Owen,  Delmore  v 679 


Parkhurst  v.  Berdell,  Imp'd,  etc.  386 

Parks  v.  Murray  et  al 664 

Patterson  v.  McCunn  etal 670 

Peck  v.  Peck  et  al 6* 

Peek,  Ex>x,  etc,  v.  Smith,  Er'r., 

etc 675 

People  v.  Brandt 657 

People  v.  Cignarale 23 

People  v.  Johnson 134 

People  v.  Kearney 188 

People  v.  King 418 

People  v.  Krank 488 

People  v.  Lake 61 

People  v.   Lyons 618 

People  v.  McCarthy 309 

People  v.  McQuade 284 

People  v.  Merwin 642 

PeopUY.Reich 660 

People  ex  rd.  Bearddee  y.  Ddge    680 
People  ex  rel.  Burnham  v.  Jones 

etal 609 

People  ex  rel.  Calkins  v.  Board  of 

Sup'rs,  Green*  Co 649 

People  ex  rel.  Dunniganw  Com'r, 

Police,  Brooklyn 681 

People  ex  rel.  Gill  v.  Walsh  et  al.  638 
People    ex    rel.     Masterson    v. 

French  et  al 494 

People  ex  rel.  Masterson  v.  French 

etal  645 

People  ex  rel.  Mertens  et  al.  v. 

Cook 443 

People  ex  rel.  Schurz  et  al.  v. 

Cook 443 

People  ex  rel.  l\ctnty-third  St.  R. 

R.  Co.  v.  Squire 666 

People  ex  rel.  W.  S.  St.  R.  R. 

Co.  v.  Barnard 548 

People  ex  rel.  Wright  v.  WilUrd. .  662 
Pfaudler  B.  E.  B.  A.  Co.  v.  Sar- 
gent et  al 657 

Perry ;  Wagner  v 676 

Pfeiffer,  Lynch  et  al.  v 3£ 


TABLE  OF  CASES  REPORTED. 


PAGE. 

Pharis  v.  Gere 336 

Phillips  v.  Calkins 655 

Pierce,  Marsh  v 6S9 

P.  L.  &N.  E.  R.  R.  Co.,  In  re 

N.  Y.,  L.  E.  &  W.  R.  R.  Co.  374 

Piatt  v.  Piatt  etal 648 

Post  v.  Beiichley  et  al, 665 

Powers,  In  re,  v.  Jourdan 680 

Brest.,  etc.,  D.  &  H.  Canal  Co., 

Wheatony 644 

R. 

Hank  v.  Grote  et  al 12 

Read  et  al.  v.  Miller  etal 656 

Redfield  v.  Bedfield  et  al.,  Exrs, 

etc 671 

Reich,  People  v 660 

Reilly,  Dunham  et  al.  v 366 

Reynolds  v.  Robinson  et  al 654 

Roberts  v.  Baumgarten  et  al . . .  380 

Robinson  et  al.,  Reynolds  v 654 

Rochester,  In  re  City  of  .......  159 

Rochester,  City  of,  Chapman  v.  273 
Rochester,  City  of,  Weaver  et  al.  v.  633 
R.  H.  &  L.  R.  R.  Cc.  v.  N.  Y., 

L.  E.  &  W.  R.  R.  Co 128 

R.    H    &  L.  R.  R.  Co..  In  re, 

Lands  of  Babcock  et  al 119 

Rogers  v.  Murray.* 658 

Royal  Exchange  Shipping  Co. 

(Limited),  Tarbell  v 170 

s. 

Salisbury  et  al.,  Mudge  et  al.  v.  418 
Saratoga  Springs,  Vil.  of,   Sear- 
ing v 643 

Sargent  et  al.,  Pfaudler  B.  E.  B. 

A.  Co.  v 657 

Schrenkeisen  et  al.,  Born  v. . . .  55 
Schurz  et  al.,  People  ex  rel.  v. 

Cook  443 

Schwab  et  al.,  Gardiner  etal.  v.  650 
Seabury,  ImpTd,  etc.,  Childs  et 

al.v 627 

Searing  v.  Vil.  of  Saratoga  Sp'gs.  643 

Seeley,  Church  v 457 

Slapback  etal.,  Witherbee  et  al.  v.  669  ' 

Siokels  — Vol.  LXV.       i 


PAGK. 

Smith  v.  Nelson  et  al 634 

Smith,  Exr.,  etc.,  Hamilton  v. .  159 
Smith,  Exr.,  etc.,  Peek,  Exr'x., 

etc.,  v 675 

Smith,  Throop  Grain  Cleaner  Co. 

et  al.  v 88 

Smyth  v  Sturgess 665 

Snell  v.  Levitt 595 

Sperb,  Adm'r,  etc. ,  v.  McCoun, 

Imp'd,  etc 605 

Squire,   People,  ex  rel.    Twenty  - 

third  St.  R.  R.  Co.  .v 666 

State  of  N.  Y.  In  re  Bidelman  v.  232 

S.  I.  R.  T.  Co.,  In  re 648 

Stimson,  Baylisv 621 

Smyth  v 665 

v.  Norris 668 

T. 

Tarbell  v.  Royal  Ex.  Shipping 

Co.  (Limited) 170 

Thompson,  In  re 669 

Tltompson  v.  N.  Y.  C.  <&  II.  R. 

R.  R.  Co 686 

Throop  G.  C.  Co. ,  et  al.  v.  Smith,  88 

Tilton  v.  Vail  etal 681 

Trevett  et  al.  v.  Barnes  et  al 500 

Iroy  <£•  L.  R.  R.  Co.,  Hope  v. . .  644 
Turner  v.  Conunt,  Imp'd,  etc. . .  639 
Twenty-third  St.  R.  R.  Co.,  Peo- 
ple ex  rel.  v.  Squire 666 

U. 

U.  M.  L.  Ins.   Co.,  et  al.,   Gold- 
schmidt  v 628 

V. 

Vaile  et  al.,  Tilton  v 681 

Van  Schoyk,  et  al.,  De  Witt  v. .       7 
Vil.  of  Lansingburgh,  Herring- 
ton  v 145 

Vil.  of  Saratoga  Springs,  Sear- 
ing v 643 

w. 

Wagner  v.  Perry 676 

Wainman  v.  Hampton,  Impl'd..  429 


TABLE  OF  CASES  REPORTED. 


PAGE. 

Waite  et  al.  v.  N.  T.  C.  <fe.  K 

R.R.R.  Co 635 

Wakeman  et  al. ,  Eatrs,  v.  Bveritt,  675 
Walsh  et  al.,  People exrel.  QWv.  683 

Waltermire  v.  Waltermire 183 

Walton  v.  Coe 109 

Watson,   Adm'r,  etc.,  v.   B.   & 

Seventh  Ave.  R.  R.  Co 677 

Weaver  et  al.y.  City  of  Rochester,  633 
Wehrhane  et  al.,  Ex'rs,  etc..  In  re  678 
W.  8.  St.  R.  R.  Co.,  People  ex 

rel.  v.  Barnard.' 548 

W.  U.  Tel.  Co.,  Milliken  v. . . .  403 
Wheaton  v.  Prest.,  etc.,  D.  &  H. 

Ganal  Co 644 

White  v.  White  et  al 642 


PAGE. 

Wilkinson  et  al.,  Loos  et  al.  v. .   195 
WiUard,  People  er  rel.,  Wright  v.  662 

Williams  et  al.,  Harper  v 230 

Wilson  v.  Doran  et  al 101 

Wingate  v.  Hastens 634 

Witherbee  et  al.  v.  Slaybaek  et  al.  669 

Wood,KroUv 685 

Wood  et  al.,  Ex  rs,  etc.,  v.  Lud- 
low, Ex'r,  etc.,  et  al 154 

Wright  v.  Bk.  Metropolis 237 

Wright  v.  Church 468 

Wright,  People  ex  rel.  v.  Willard.  662 
Wyckoffv  Be  Graaf. 617 

z. 

Zimmer,  Dodge  v 48 


TABLE  OF  OASES 

CITED  IN  THE  OPINIONS  REPORTED  IN  THIS  VOLUME. 


A.  PAGE. 

Allen  v.  Commissioners  Lan4  Office. .  38  N.  Y.  312 511 

Anthony  v.  Wood 96  N.  Y.  180.,   87 

Armstrong  v.  People 70  N.  Y.  88 191,  192 

Atkyns  v.  Horde 1  Burr.  114 548 

B. 

Bcbcock  v.  Hubbard 2  Conn.  536 610 

Baker  v.  Drake 53  N.  Y.  211 248,  246 

Baldwin  v.  U.  8.  Tel.  Co 1  Lans.  125,  128 409,  410 

Ball  v.  Slaften 98  N.  Y.  622 360 

Barrere  v.  Barrere 4  J.  Ch.  187 187 

Barry  v.  Brune 71N.Y.  261 271 

Bascomb  v.  Smith 94  N.  Y.  820 41 

Beckerv.Boon 61  N.  Y.  317 107,108 

Beebe  v.  Grifflng 14  N.  Y.  285 433 

Bennett  v.  Leeds  Mfg.  Co HON.  Y.  150    105 

Benton  v.  Martin 52  N.  Y.  570 654 

Benton  v.  Wickwire 54  N.  Y.  226 222 

Bergman  v.  Noble 19  Abb  N.  C.  62 373 

Bertholf  v.  O'Reilly 74  N.  Y.  509 423,  424 

Betts  v.  Jackson 6  Wend.  173 486 

Blivinv.  Bleakley 28  How.  124 372 

Bommer  v.  Am.  Spiral,  etc.,  H.  Co  .  81  N.  Y.  468 ■ 93 

Bonnell  v.  Griswold 89  N.  Y.  122. 673 

Booth  v.  Cleveland  R.  M.  Co 74  N.  Y.  15 99 

Boston,  etc.,  R.  R.  Co.   v.  Salem,  }    22  Cush  27 184 

etc.,  R.  R.  Co ) 

Bowles  v.  Haberman 95  N.  Y.  246 333 

Boyce  v.  People 55  N.  Y.  644 193 

Boyle  v.  St.  John 28  Hun,  454 610 

Brackett  v.  Harvey 91  N.  Y.  214 443 

Bradshaw  v.  Callaghan 8  J.  R.  558 433 

Brandlingv.  Barrington 6  B.  &  C.  475 222 

Brazier  v.  Clark 5  Pick.  96 610 

Brevoort  v.  City  of  Brooklyn 89  N.  Y.  128 81,    82 

Bridges  v.  Supervisors 92  N.  Y.  570 287 

Briggs  v.  Partridge 64  N.  Y.  357 410 


xii  TABLE  OF  CASES  CITED. 

PAQBv 

Briggs  v.  Tillotson 8  J.  R.  304 412 

Brill  v.  Tuttle 81  N.  Y.  454 90 

Britton  v.  Lorenz 45  N.  Y.  51 441 

Brotherton  v.  Downey 21  Hun,  436 158 

Brown  v.  Ferguson  . . .« 2  Den.  196 106 

Butler  v.  Palmer 1  Hill,  324,335 224 

c. 

Carr  v.  Carr 52  N.  Y.  251 5,  408 

Carroll  v.  Deiinel 95  N.  Y.  252 212 

Cartwright  v.  Maplesden 53  N.  Y.  622 603 

Casev.  Hall 24  Wend.  102 518 

Central  Bank  v.  Heydorn 48  N.  Y.  260 541 

Champney  v.  Coope 32  N.  Y.  543 41 

Chapin  v.  Dobson 78  N.  Y.  74 49 

City  v.  Lamson 9  Wall.  478 476 

Clark  v.  Iowa  City 20  Wall.  588 477 

Clementi  v.  Jackson 92  N.  Y.  591 81 

Coleman  v.  Bank  of  Elmira 58  N.  Y.  388 410 

Coleman  v.  Eyre 45  N.  Y.  38 412 

Collins  v.  Burns 68  N.  Y.  1 181 

Collumb  v.  Read 24  N.  Y.  505 215 

Colt  v.  Owens 90  N.  Y.  868 246,  249 

Comm'rs  v.  Aspinwall 21  How.  (U.  S.)  589 475 

Comm.  v.  Alger 7  Cush.  85 424 

Comm.  v.  Carroll 15  Gray,  409,  411 492 

Comm.  v.  Dillane 11  Gray,  67 492 

Comm.  v.  Lancaster  Savings  Bank. . .  123  Mass.  498.   257 

Comstock  v.  Hier 78  N.  Y.  281 518 

Contra  Costa  R.  R.  Co.  v.  Moss 23  Cal.  328 134 

Cornell  &  Clarke  v.  Butternuts  &  I   ^n  wenti  354  286 

Oxford  Turnpike  Co ) 

Corning  v.  Troy  Iron  Factory 40  N.  Y.  191 417 

Cox  v.  Parry 1  T.  R.  464 106 

Crary  v.  Sprague 12  Wend.  41 211 

Cromwell  v.  Selden. 3  N.  Y.  253 416 

Cronkhite  v.  Cronkhite 94  N.  Y.  323 592 

Crossley  v.  Lightowler L.  R.,  2  Ch.  App.  478,  482. .. .  603 

Croton  Turnpike  Co.  v.  Ryder 1  Johns.  Ch.  611 134 

Crouse  v.  Frothingham 97  N.  Y.  105,  113 209 

Curtis  v.  Noonan 10  Allen,  406 603 

Cuyler  v.  McCartney •. 40  N.  Y.  221 211 

D. 

Danforth  v.  Schoharie  Turnpike  Co. .   12  Johns.  227 54 

Davis  v.  Duffle 1  Abb.  Ct.  App.  Dec.  489. .  326,  338 

Deming's  Case 10  Johns.  232 834 


TABLE  OF  CASES  CITED.  xiii 

PAGB. 

DeRuttev.N.Y.,A.«fcB.  E.M.Tel.  Co  1  Daly,  547 410 

Diamond  Match  Co.  v.  Roeber 106  N.  Y.  473 584 

Dillon  v.  Anderson 48  N.  Y.  281 245 

Dinsmore  v.  Duncan 57  N.  Y.  580 476 

Dixon  v.  Clark 5  C.  B.  366 106 

Dodge  v.  Woolsey 18  How.  381 586 

Doe  v.  Pritchard 5  B.  &  Ad.  765 825 

Donnell  v.  The  State 48  Miss.  661 428 

Dudley  v.  Mahew 3  N.  Y.  14 879 

Dwight  v.  Germania  Ins.  Co 103  N.  Y.  841 87 

Dyerv.  8anford ; 9  Mete.  395 603 

Dykers  v.  Townsend i .  24  N.  Y.  57 410 

E. 

Ehle  v.  Quackenboss 6  Hill,  537 561 

Eighmie  v.  Taylor  98  N.  Y.  288 49 

Ely  v.  Holton 15N.  Y.  595 223,224 

Eno  v.  Woodworth ,  4  N.  Y.  249 408,  412 

Evertson  v.  Bank  of  Newport 66  N.  Y.  14 475,  476 

Ex  parte  Virginia 100  U.  S.  339 425 

F. 

Fairchild  v.  Fairchild 64  N.  Y.  471 15 

Field  v.  Field 77  N.  Y.  294 568 

Fischer  v.  Langbein 103  N.  Y.  84 .  372 

Florence  v.  Hopkins 46  N.  Y.  182 .438 

Ford  v.  Williams 21  How.  (U.  S.)  288 410 

Fordyce  v.  Bridges 1  H.  of  L.  Cas.  4 222 

Frank  v.  Wessels 64  N.  Y.  155 476 

Frazer  v.  Fulcher 17  Ohio,  260 832 

Freeman  v.  People 4  Den.  81  801,  302 

Freund  v.  Importers  and  Traders'  j.  7A  ji  Y  352  92 

Bank ) 

Garnsey  v.  Rogers 47  K.  Y.  233 632 

Gibson  v.  Nat.  Bank 87  N.  Y.  96 87 

Gilbert  v.  Deshon 107  N.  Y.  324 408 

Gleadell  v.  Thomson 56  N.  Y.  194 181 

„  , A     . A       r,         .    .  {    1  Eq.  Cas.  161;  1  Ch.  App.  Cas. 

Goldsmid  v.  Commissioners -      nAH  '  FF         ' 

i     848 ; 277 

Greene  v.  Republic,  etc.,  Ins.  Co. . . .  84  N.  Y.  572 54 

Griffiths  v.  HardenbeVgh 41  N.  Y.  464 48 

Groatv.Moak 94  N.  Y.  115 ..     416 

Gruman  v.  Smith 81  N.  Y.  25 246 

Guenther  v.  People 24  N.  Y.  100 315 


xiv  TABLE  OF  CASES  CITED. 

-U-  PAOB. 

Hainsv.Jeffel ....  1  Ld.  Raym.  68 68 

Hammond  v.  Zehner 21  N.  Y.  118 598 

Handy  v.  Draper 89  N.  Y.  884 112 

Hatch  v.  Sigman 1  Demarest,  519 486 

Hawes  v.  Oakland 104  U.  8.  450 586 

Hawker  v.  People 75  N.  Y.  487    314 

Hedge*  v.  Hudson  R.  R.  R.  Co 49  N.  Y.  223 180,  249 

Heintz. v.  Dellinger 28  How.  Pr.  39 561 

Hellreigel  v.  Manning 97  N.  Y.  56 625 

Hildreth  v.  City  of  Troy 101  N.  Y.  284 806 

Hodges  v.  Tennessee  Ins.  Co 8  N.  Y.  416 6 

Hoglev.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  28  Hun,  368 245 

Hooker  v.  Eagle  Bank 80  X.  Y.  83-^87 54 

Horn  v.  Keteltas 46  N.  Y.  605 5 

Hornv.  Pullman 72  N.  Y.  269 456 

Houghkirk  v.  Prest.,  etc.,  D.  &  II.  {    92  N  Y  219  508 

C.  Co I 

Hyde  v.  Watts 12  M.  &  W.  254 59 


Ihl  v.  Forty-second  St. ,  etc. ,  R.  R.  Co.  47  N.  Y.  817 507,  508 

In  re  Boston,  H.  T.  &  W.  R.  Co 79  N.  Y.  64 877,  379 

InreCager 46  Hun,  657 225 

InreCohn ...  78  N.  Y.  248 360 

In  re  Deming 10  J.  R.  232 3W 

In  re  Jacobs ....'. 98  N.  Y.  98 423,  424 

In  re  Lake  Shore  &  M.  S.  R.  R.  Co. .  89  N.  Y.  444 879 

In  re  N.  Y.  L.  &  W.  R.  R.  Co 105  N.  Y.  89 322 

In  re  N.  Y.,  L.  E.  &  W.  R.  R.  Co  . .  99  N.  Y.  388 379 

In  re  Niagara  Falls  &  W.  R.  R.  Co..  108  N.  Y.  875 126 

In  re  Receivership  Columbian  Ins.  )    g  Abb  ^  App  D^  m m 

Co ) 

In  re  Whittlesey  v.  Hoguet 66  N.  Y.  358 662 

In  re  Will  of  Martin 98  N.  Y.  198  .  ..* 456 

Ins.  Co.  v.  Eggleston 96  U.  S.  572 21 

J. 

Jackson  v.  Davis 5  Cow.  123, 129. .  .543,  544,  545,  547 

Jackson  v.  Harson 7  Cow.  S2&-325 543,  547 

Jackson  v.  Rightmyre 16  Johns.  814,  826 542 

Jackson  v.  Scissam 3  Johns.  499 544 

James  v.  Morey 2  Cow.  246 41 

Jellenik  v.  May    41  Hun,  886 211 

Jenkins  v.  Van  Schaack 8  Paige,  242 488 

Johnson  v.  H.  R.  R.  R.  Co 49  N.  Y.  455 222 

Jones  v.  City  of  Petaluma 36  Cal.  280 158 


TABLE  OF  CASES  CITED  xv 

PAGB. 

Joseph  v.  Bidwell 28  La.  882 428 

Juilliard  v.  Chaffee 92  N.  Y.  535 654 

Justice  v.  Lang 52  N.  Y.  823 412 

K. 

Kellogg  v.  Thompson 66  N.  Y.  88 651 

Kelly  v.  Mayor,  etc 11  N.  Y.  482 149 

Kenyon  v.  People 26  N.  Y.  203 195 

King  v.  Murphy  ...    140  Mass.  254 608 

Kinnier  v.  Rogers 42  N.  Y.  581 166 

Knappv.Deyo 108  N.  Y.  518 ....  629 

Knapp  v.  Knapp 10  N.  Y.  276 486 

Kring  v.  Missouri 107  TJ.  8.  221 82,    33 

Kynnaird  v.  Leslie L.  R.,  1  C.  P.  889 826 

L. 

Lane  v.  Lane 95  N.  Y.  494 281 

Langdon  v.  Mayor,  etc 93  N.  Y.  129 574,  582 

Lawrence  v.  Fox 20  N.  Y.  268 632 

Lee  v.  Fox 6  Dana  (Ky.)171,  176 76 

Leonard  v.  N.  Y.,  etc.,  Tel.  Co 41  N.  Y.  544 409,  410 

Levy  v.  Brush 45  N.  Y.  589 70 

Lewis  v.  Lewis 11  N.  Y.  220,  L'21 282,  614 

Lichtenberg  v.  Herdtfelder 103  N.  Y.  306 360 

Litehfleld  v.  White 7  N.  Y.  438 858 

Lloydv.Lynch ...;...  28  Penn.  St.  419,  424 74 

Lorillard  v.  Clyde 86  N.  Y.  384 408 

Loxley  v.  Jackson 3  Phill.  126 486 

Lupton  v.  Lupton 2  Johns.  Ch.  614 165,  166 

Lyonv.Odell 65  N.  Y.  28  ,.  545 

M. 

McUafferty  v.  Spuyten  Duy  vil,  etc.,  )    61  N  y  17g  14^ 

R.  R.  Co ) 

McClure  v.  Township  of  Oxford. ...  94  U.  S.  429 476 

McCluskey  v.  Cromwell 11  N.  Y.  601 222 

McGarry  v.  Loomis 63  N.  Y.104 507 

McHenry  v.  Hazard 45  N.  Y.  580 586 

Macauley  v.  Bromell 14  Abb.  N.  C.  316 153 

Maclay  v.  Sands 94  U.  S.  586 158 

Madison  Ave.  B.  Ch.  v.  Oliver  St.  )    ^  N.  Y.  131;  73  id.  82 41 

>      B.  Ch > 

MandeviUev.  Solomon 39  Cal.  125 76 

Marit  v.  Garrison 83  N.  Y.  14 ...  408,  412 

Mark  v.  Town  of  New  Utrecht 104  N.  Y.  557    237 

Markham  v.  Jaudon 41  N.  Y.  235 248,  244,  246 

Martin  v.  Rector 101  N.  Y.  77 542 


xvi  TABLE  OF  CASES  CITED. 

PAUE. 

Marx  v.  MeGlynn 88  N.  Y.  357 456 

Matter  of  Beckett 103  N.  Y.  167 281 

3latterof  Dean 86  N.  Y.  399 358 

Matter  of  Otis 101  N.  Y.  581 847 

Matter  of  Phillips 98  N.  Y.  267 282 

Matter  of  Rochester  Water  Comr's. .  66  N.  Y.  418 126 

Matter  of  Will  of  Martin 98  N.  Y.  193 283 

Matthews  v.  Coe 49  N.  Y.  57-62 248 

May  v.  Le  Claire 11  Wall.  (U.  S.)  217,  282 546 

Meager  v.  Smith 4Barn.  &  Aid.  673 106 

Memphis  &  L.  R.  R.  Co.  v.  Comr's. .  112  U.  S.  609 450 

Miller  v.  Montgomery 78  N.  Y.  282 398 

Mitchell  v.  Mitchell 16  Hun,  97;  77  N.  Y.  596 614 

Moebus  v.  Herrmann 108  N.  Y.  849 507 

Moore  v.  Meacham 10  N.  Y.  207 211 

Morey  v.  Town  of  Newfane 8  Barb.  645. . : 236 

Morse  v.  Copeland 2  Gray,  802 608 

Moser  v.  Cochrane 107  N.  Y.  35 *  624 

Moss  v.  Averell 10  N.  Y.  449,  454 54 

Munn  v.  Illinois 94  U.  S.  113 424,  428 

Murphyv.Orr 96  N.  Y.  14 507 

Murray  v.  Bethune 1  Wend.  191 v 107 

Murray  v.  Marshall 94  N.  Y.  617 * 651 

Murray  v.  Walker 81  N.  Y.  399 5 

Musgrove  v.  Mayor,  etc 51  N.  Y.  8.  C.  (19  J.  &  S.)  528.   153 

Nanz  v.  Oakley 37  Hun,  495 610 

Xellis  v.  Munson 13  N.  Y.  St.  Rep.  825 605 

Nevlinv.  Lyon 49  N.  Y.  661 211 

N.  Y.  Guaranty  Co.  v.  Cleason 78  N.  Y.  503 307 

N.  Y.&  W.P.Tel.  Co.  v.  Dryburg..  35  Pa.  300 410 

Nichols  v.  Nichols Plowd.486 825 

Nichols  v.  Voorhis 74  N.  Y.  28 503 

o. 

Oakley  v.  Trustees,  etc 6  Paige,  262.... 11 

O'Brien  v.  Jones 91  N.  Y.  193 518 

Oldfleld  v.  N.  Y.  <fc  liar.  R.  R.  Co. . .  14  N.  Y.  310 507 

Olmsted  v.  Loomis  9  N.  Y.  423 416,  417 

Osborn  v.  U.  S.  Bank 9  Wheat.  740 134 

Overton  v.  Woodson 17  Mo.  458 610 

P. 

Pack  v.  Mayor,  etc 8  N.  Y.  222 149 

Palmu-v.  Clark 4  Abb.  N.  C.  25 370 

Pardee  v.  Treat 82  N.  Y.  385 632 


TABLE  OF  CASES  CITED.  xvii 

PAGE. 

Parsons  v.  Sutton 66  N.  Y.92 245 

Peck  v.  Tiffany 2  N.  Y.  451 117 

People  v.  Auditors  of  Little  Valley...  75  N.  Y.  816 287 

People  v.  Benjamin 2  Park.  Cr.  201 29 

People  v.  Bodine 1  Denio,  808. . . .  296,  301,  802,  805 

People  v.  Bradner 107  N.  Y.  1 82 

People  v.  Canal  Appraisers 33  N.  Y.  461 383 

Peoplev.  Carpenter 102  N.  Y.  238 302 

People  v.  Casey 96  N.  Y.  115 302 

Peoplev.  Davis 56  N.  Y.  108 307 

People  v.  Bowling 84N.  Y.  478 30,31,315 

People  v.  Draper 1  N.  Y.  Cr.  Rep.  139 145 

People  v.  Driscoll 107  N.  Y.  414 619 

People  v.  Gilmore 4  Cal.  378 80 

People  v.  Greenfield 74  N.  Y.  277 295,  296,  300 

People  v.  Guenthcr 24  N.  Y.  100 80 

People  v.  Home  Ins.  Co 92  N.  Y,  328 254 

People  v.  Hopson 1  Denio,  574  . .   ...   117 

People  v.Mallory J    2  S.  C.  (T.  &  C.)  76;  46  How. 

i         Pr.281 579,  580 

Peoplev.  Marx 99  N.  Y.  877 423,  424 

Peoplev.  Pennock 60  N.  Y.  421 237 

People  v.  Plath 100  N.  Y.  590 194 

People  v.  Sanchez 22  N.  Y.  147     296 

Peopiev.  Sharp 107  N.  Y.  464 307 

Peoplev.  Thomas   67  N.  Y.  218 296 

Peoplev.  West 106  N.  Y.  293 422 

People  ex  rel.  Breslin  v.  Lawrence. . .  107  X.  Y.  607 511 

People  ex  rel.  Brown  v.  Woodruff. . .  32  N.  Y.  355 222 

People  ex  rel.  Cayuga  Indians  v-  £   99  ^  Y  648  511 

Com'rs  of  Land  Office ) 

People  ex  rel.  Hart  v.  Bd.  Fire  Com'rs.  82  N.  Y.  860 497,  500 

People  ex  rel.  Mayor,  etc., v.McCarthy.  102  N.  Y.  630 511 

People  ex  rel.  Millard  v.  Chapiu...    .  104  N.  Y.  96 511 

People  ex  rel.  Murphy  v.  French 92  N.  Y.  309 497 

People  ex  rel.  N.  Y.,  O.&  W.R.  R.  >    106  K  Y.  ^ 511 

Co.  v.  Chapin  ) 

People  ex  rel.  Wright  v.  Chapin. ...     104  N.  Y.  369 511 

Pierson  v.  People 79  N.  Y.  424 32 

Pitcher  v.  Hennessey 48  N.  Y.  415 59 

Platner  v.  Lehman 26  Hun,  374 107 

Platner  v.  Sherwood 6  J.  Ch.  118. .  .329, 330,  331, 343,  334 

Playford  v.  United  Kingd.  E.  Tel.  Co.  L.  R. ,  4  Q.  B.  706 410 

Popev.  Devereux  5  Gray,  409 608 

Price  v.  Brown ..  98  N.  Y.  888 316 

Pulenv.  Reynolds 22  How.  858 542 

SlOKELS — Vol*  LXV.        O 


xviii  TABLE  OF  CASES  CITED. 

vj«  PAOB. 

Queen  v.  Chorley 12  Ad.  A  El.  (N.  8.)  515 603 

Quinv.Lloyd 41  N.  Y.  840 393 

R. 

Rankin's  Heirs  v.  Rankin's  Ex'rs. ...     6  Monroe  (Ky.)  531 338 

Rathbone  v.  McConnell 21  N.  Y.  466 561 

Rede  v.  Farr 6  Maule  &  Sel.  121.   59 

Redmond  v.  Liverpool  Co 46  N.  Y.  578 180,  182 

Regina  v.  Trueman ...     8  C.  &  P.  727  . . . 314 

Reid  v.  Dickons 5  Barn.  &  Ad.  499 106 

Rens.  &  Sar.  R.  R.  Co.  v.  Davis 43  N.  Y.  18 126 

Reynolds  v.  Reynolds     16  N.  Y.  257 167 

Richardson  v.  Goddard 23  How.  (U.  8.)  28 181 

Risley  v.  Phcenix  Bank 83  N.  Y.  818 88 

Robinson  v.  Stswart 10  N.  Y.  189 215 

Roev.  Boyle 81  N.  Y.  305 662 

Roehner  v.  Knick  L.  Ins.  Co 63  N.  Y.  160 59 

Romaine  v.  Van  Allen 26  N.  Y.  309 242,  243,  246 

Rothwell  v.  Dewees 2  Black  (U.  S.)  613 74 

Ryanv.Dox 34  N.  Y.  307 69 

Rym  v.  Campbell 6  El.  &  Bl.  370 654 

8. 

Sands  v.  Hughes 58  N.  Y.  293 548 

Sawyer  v.  People 91  K  Y.  667 316 

Schriver  v.  Schriver 86  N.  Y.  575 625 

Schultz  v.  Schultz 35  N.  Y.  658 486 

Schwinger  v.  Raymond 83  N.  Y.  192 678 

Scott  v.  Ely 4  Wend.  555 143 

Scott  v.  Rogers 31  K  Y.  676 246 

Scully  v.  Sanders 77  N.  Y.  598 503 

Seguine  v.  Seguine 4  Abb.  Ct.  App.  191 456 

Seymourv.  Cowing 4  Abb.  Ct.  App.  Dec.  200 654 

Shallcross  v.  Finden 3  Ves.  738 165 

Shattuck  v.  Bascom 105  N.  Y.40 5 

Shepherd  v.  People 25  N.  Y.  406 81 

Sheridan  v.  Smith 2  Hill,  588 106,  107 

Shultz  v.  Pulver 3  Paige,  183  ;'ll  Wend.  861 365 

Slaughter  v.  State 6  Humph.  (Tenn.)  411 30 

Smith  v.  Edwards 29  Hun,  493 89 

Smith  v.  Velie 60  N.  Y.  106 567 

Southard  v.  Benner 72  N.  Y.  424 360 

Spalding  v.  Vandercook 2  Wend.  431 106 

Spring  v.  Short  90  N.  Y.  538 209 

Starinv.  Kelly 88  N.  Y.  418 210 

State  v.  Barnes 82  Me.  580 29 


TABLE  OF  CASES  CITED.  xix 

PAGE. 

State  v.  Hendry 10  La.  An.  588 30 

State  v.  Kittle • 2  Tyler  (Vt.)  472 90 

State  v.  Ross 20  Mo.  82 30 

Steere  v.  Tiffany 13  R.  I.  568 608 

Stevens  v.  Brennan 79  N.  Y.  254 518 

Stoutenburgh  v.  Vandenburgh 7  How.  229 372 

Strauder  v.  West  Virginia 100  U  S.  308 425 

Streeter  v.  Schultz 45  Hun,  406 74 

8utton  v.  Ray 72  N.  Y.  482 283 

T. 

Terry  v.  Little.... 101  U.  S.  217 Ill 

Thompson  v.  First  Nat.  Bk.  Toledo. .  Ill  U.  S.  529-541 659 

Thompson  v.  Lee  County 8  Wall.  327 475 

Tilson  v.  Terwilliger 56  N.  Y.  278 211 

Tompkins  v.  Lee 59N.Y.662... 673 

Tompkins  v.  Tompkins Prec.  in  Ch.  397 165 

Town  of  Fishkill  v.  Plank  R'd  Co. . .  22  Barb.  634,  647 237 

Town  of  Galen  v.  Plank  R'd  Co 27  Barb.  543 7 

Trott  v.  Vernon Prec.  in  Ch.  480 166 

Troup  v.  Wood 4  J.  Ch.  229,  248  ... .  323,  829,  334 

Truax  v.  Slater 86  N.  Y.  630 211 

Trustees  St.  Mary's  Ch.  v.  Cagger...  6  Barb.  576 54 

T.&P.R.R.C0.V.W.&V.R.R.C0.,  12Phila.  642 134 

U. 

Union  Trust  Co.  v.  I.  M.  R.  R.  Co...  117  U.  S.  434 258 

U.  S.  v.  Keen 1  McLean,  435 31 

U.  S.  v.  Newcombe 4  Phila.  519 428 

V. 

VanBurenv.  Cockburn... 14  Barb.  118 542 

Vanderzee  v.  Slingerland 103  N.  Y.  47 322 

Van  Home  v.  Fonda. 5  J.  Ch.  888,407 73 

Vannv.Rouse 94  N.  Y.  407 181 

Van  Rensselaer  v.  Ball 19  N.  Y.  100 541 

Van  Rensselaer  v.  Chadwicfc 22  N.  Y.  34,  35 461 

Van  Rensselaer  v.  Dennison 35  N.  Y.  393 541 

Van  Rensselaer  v.  Hays 19  N.  Y.  68,  76 461,  541 

Van  Rensselaer  v.  Slingerland 26  N.  Y.  580 541 

Vogler  v.  Geiss 51  Md.  407 603 

Von  Sachs  v.  Kretz 72  N.  Y.  548 211 

w. 

Wadsworth  v.  Lyon 98  N.  Y.  201 682 

Wadsworth  v.  W.  U.  Tel.  Co 38  Alb.  L.  J.  87 410 

Wakely  v.  Davidson 26  N.  Y.  887 416 


xx  TABLE  OF  CASES  CITED. 

PAGE. 

Wallace  v.  Berdell 97  N.  Y.  13 892 

Wallisv.  Littell 11  C.  B.  368 654 

Weaver  v.  Wible 25  Penn.  St.  270 74 

Wellington  v.  Morey 90  N.  Y.  656 181 

West.  Tr.  Co.  v.  Barber. 56  N.  Y.  544 514 

White  y.  Madison   26  N.  Y.  117 408 

Whitehead  v.  N.  Y.  L.  Ins.  Co 102  N.  Y.  143 272 

White's  Bank  v.Nichols 64  N.  Y.  65 603 

Whiting  v.  Edmunds 94  N.  Y.  309 543 

Wilcox  S.  P.  Co.  v.  Green 72  N.  Y.  17 93 

Williams  v.  Chitty 3  Ves.  545 166 

Williams  v.  Mayor,  etc 105  N.  Y.  419 575 

Williams  v.  Whedon 109  N.  Y.  333 644 

Willis  v.  Mott 36  N.  Y.  486,  491 615 

Wilson  v.  Powers 131  Mass.  539 654 

Wiseman  v.  Lucksinger 84  N.  Y.  31    592 

Woodv  Rabe 96  N.  Y.  414, 423, 424 09,     72 

Wood  v.  Raydure 39  Hun,  144 153 

Wright  v.  Nostrand 94  N.  Y.  31 143,  211,  215 

Wrightv.  Nostrand 98  N.  Y.  669 215 

Wynehamer  v.  People 13  N.  Y.  378 423,424 


Oases  Decided 


IN  THE 


COURT  OF  APPEALS  IN 


OF  THE 


State  of  New  York, 

Commencing  June  5,  1888. 


110         1 
168      91 


Anna  Barry,   Appellant,  v.  Hamburg-Bremen   Fire 
Insurance  Company,  Respondent. 

A  deed  absolute  in  form,  but  in  fact  given  simply  as  security  for  a  debt, 
does  not  convey  the  title,  but  is,  both  at  law  and  in  equity,  a  mortgage 
only. 

Where,  therefore,  a  policy  of  fire  insurance  contained  a  condition  to  the 
effect  that  a  sale  or  transfer  of  the  property  sold  or  any  change  in  the  title 
without  the  consent  of  the  company  would  avoid  the  policy,  held,  that 
a  deed  of  the  property,  executed  simply  to  secure  a  debt,  was  not  within 
the  condition  and  did  not  affect  the  policy 

Barry  v.  H.  B.  F  I.  Co  (21  J  &  S.  249),  reversed. 

(Argued  April  26,  1888,  decided  June  5,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
May  6, 1886,  which  affirmed  a  judgment  in  favor  of  defendant, 
entered  upon  an  order  nonsuiting  plaintiff  on  trial.  (Reported 
below,  21  J.  &  S.  249.) 

This  action  was  brought  upon  a  policy  of  fire  insurance 
issued  by  defendant  upon  a  dwelling-house. 

The  material  facts  are  stated  in  the  opinion. 

W.  K  Osbom  for  appellant.  Conditions  and  provisos  in 
policies  of  insurance  are  to  be  construed  strictly  against  the 
underwriters,  as  they  tend  to  narrow  the  range  and  limit  the 
force  of  the  principal  obligation.  (Herrman  v.  Merchants9 
Ins.  Co.,  81  N.  Y.  184 ;  Hoffmcm  v.J2tna  Ins.  Co.,  32  id. 
Sickels— Vol.  LXV.     1 
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Statement  of  case. 


405.)  A  mortgage  is  not  a  Bale  or  transfer  of  the  property, 
nor  does  it  work  any  change  in  the  title.  The  mortgagor 
remains  both  the  legal  and  equitable  owner  and  the  mortgagee 
has  only  a  chattel  real  and  lien.  (Conoverv.  Mutual  Ins.  Co. 
of  Albany,  1  N.  Y.  290 ;  Ti%ustees  Union  College  v.  Wheeler. 
61  id.  88  ;  Trimm  v.  Marsh,  54  id  599 ;  ArgaU  v.  Pitts,  78 
id.  243.)  A  deed,  though  in  form  an  absolute  conveyance, 
yet  in  fact  intended  and  given  only  as  security  for  a  debt,  is 
a  mortgage,  and  is,  therefore,  not  a  "  transfer  or  conveyance," 
or  a  "  sale  or  transfer  of  the  property,"  nor  does  it  change  the 
title.  {Howe  v.  KeteUas,  46  N".  Y.  605,  609,  610 ;  Odell  v. 
Montross,  68  id.  499 ;  Dunham  v.  Day,  15  Johns.  555  ;  Clark 
v.  Hmry,  2  Cow.  322 ;  Murray  v.  Walker,  31  K  Y.  401 ; 
Carr  v.  Carr,  52  id.  251 ;  Walton  v.  Orouly's  Admr.,  14 
Wend.  63  ;  Sturtevant  v.  Sturtevant,  20  X.  Y.  39 ;  Despard 
v.  Walbridge,  15  id.  39.)  The  court  upon  the  trial  erred  in 
holding  that,  because  the  deeds  were  absolute  upon  their  face, 
they  constituted,  perse,  both  a  change  of  title  within  the  meaning 
of  the  policy,  although  plaintiff  was  able  to  prove,  and  offered 
to  prove,  that  they  were,  in  fact,  given  and  intended  as  mort- 
gages only.   (Hodges  v.  Tenn.  M.  &  F.  Ins.  Co.,  8  N.  Y.  416.) 

Edward  Salomon  for  respondent.  Where  a  fire  insurance 
policy  names  the  owner  of  the  property  as  the  person  insured, 
and  males  the  loss  payable  to  another  person  as  mortgagee, 
the  latter  cannot  recover  in  case  of  a  breach  of  the  conditions 
of  the  policy  by  the  mortgagor.  (Qrosvenor  v.  Atlantic  Fire 
Ins.  Co.  of  Brooklyn,  17  K  Y.  391 ;  In  re  Hine  v.  Wool- 
worth,  93  id.  75.)  The  deeds  of  conveyance,  absolute  upon 
their  face,  were  both  a  "transfer"  and  a  "change  of  title" 
of  the  property  insured  which  terminated  the  policy,  although 
given  to  secure  debts.  (Oakes  v.  Mfrs.  Fire  a?id  Marine 
Ins.  Co.,  131  Mass.  164;  Foote  v.  Hartford  Ins.  Co.,  119  id. 
259;  1  R.  S.  756,  §§  1,  2,  3;  Stoddard  v.  liotton,  5  Bosw. 
378 ;  Farmers'  Lis.  Co.  v.  Archer,  36  Ohio  St.  Rep.  608 ; 
Sewage  v.  H.  Ins.  Co.,  52  K  Y.  502 ;  Hitchcock  v.  North- 
western Ins.  Co.,  26  id.  68.) 
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Opinion  of  the  Court,  per  Rugeb,  Ch.  J. 

Rugeb,  Ch.  J.  It  was  assumed  upon  the  trial  that  the 
property  described  in  the  insurance  policy,  upon  which  this 
action  was  brought,  had  been  destroyed  by  fire  and  the  policy 
had  become  payable,  by  its  terms,  to  the  plaintiff,  except  for 
the  alleged  breach  of  a  condition  of  the  policy  set  up  as  au 
affirmative  defense  by  the  answer. 

The  condition  referred  to  was  a  clause  reciting  substan- 
tially that  "  if  the  property  shall  be  sold  or  transferred,  or 
any  change  take  place  in  the  title  or  possession,  whether  by 
legal  process,  judicial  decree  or  voluntary  transfer  or  con- 
veyance, *  *  *  without  the  consent  of  this  company 
written  hereon,  *  *  *  then  *  *  *  this  policy  shall 
be  void."  The  property  referred  to  consisted  of  real  estate, 
and  it  was  admitted  on  the  trial  that  no  change  of  posses- 
sion thereof  had  taken  place  within  the  meaning  of  the  above 
condition.  It  was  alleged,  however,  that  the  property  had 
been  sold  or  transferred  and  a  change  of  title  had  been  effected, 
which,  it  was  claimed,  avoided  the  policy. 

To  support  this  issue  the  defendant  gave  in  evidence  two 
deeds,  both  absolute  in  terms,  and  each  purporting  to  convey 
the  property,  one  from  Maria  Sleight,  the  owner,  to  one 
Michael  Moloughney,  Jr.,  and  another  from  Moloughney  to 
John  H.  Corwin,  which  were  each  executed  subsequent  to  the 
date  of  the  policy,  and  were,  respectively,  duly  recorded  in 
the  clerk's  office  of  the  county  where  the  property  was  situated. 
This  evidence  established  a  prima  facie  case  for  the  defend- 
ant. To  obviate  the  effect  of  this  evidence  the  plaintiff  offered 
to  prove  that  the  deed  to  Moloughney  was  given  under  a 
parol  agreement  to  secure  an  existing  indebtedness  from 
Mrs.  Sleight  to  Moloughney,  and  that  a  subsequent  agreement 
was  made  between  Mrs.  Sleight  and  Moloughney,  whereby 
Moloughney  relinquished  his  security  and  conveyed  the  prop- 
erty to  Corwin,  as  security  for  a  debt  owing  by  Mrs*  Sleight 
to  the  latter. 

The  defendant's  counsel,  for  the  purposes  of  the  motion, 
admitted  the  truth  of  the  facts  stated  in  the  plaintiff's  offer, 
and  thereupon  moved  the  court  to  nonsuit  the  plaintiff  and 
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the  court  granted  the  motion,  to  which  ruling  the  plaintiff 
duly  excepted.  The  General  Term,  upon  appeal  to  that  court, 
affirmed  the  judgment  and  the  plaintiff  appeals  to  this  court. 
For  the  purpose  of  our  decision  it  must,  therefore,  be  assumed 
that  the  deeds  in  question  were  given  as  security.  We  are  of 
the  opinion  that  the  courts  below  have  erred  in  their  views  of 
this  case,  and  that  the  question  presented  by  the  exception  has. 
been  repeatedly  adjudged  in  favor  of  the  plaintiff  by  the 
courts  of  this  state.  There  is  no  ambiguity  in  the  terms  of 
the  condition  of  the  policy,  and  no  question  of  construction 
arises  over  the  true  meaning  and  intent  of  the  provision.  If 
the  property  has,  in  fact,  been  sold  or  transferred  or  any 
change  has  taken  place  in  the  title  or  possession,  then  the 
policy  by  its  terms  becomes  void.  In  determining  this  question 
we  can  only  inquire  whether  any  transaction  has  taken  place 
which,  in  law,  transferred  the  title  of  the  property.  The 
parties  must  be  assumed  to  have  contracted  with  full  knowl- 
edge of  the  law  and  to  have  used  the  terms  employed  in  the 
policy  with  reference  to  the  character  which  the  law  attaches 
to  them. 

It  is  not  contended  by  the  defendant  that  the  giving  of  a 
mortgage  by  Mrs.  Sleight  upon  the  property  would  have 
effected  a  sale  or  transfer  thereof  or  a  change  of  title  within 
the  meaning  of  the  condition,  but  it  is  claimed  that  because 
the  defeasance  was  not  written  in  the  deeds  put  in  evidence 
they  operated  as*  a  legal  transfer  of  the  title  so  far  as  the 
defendant  was  concerned,  and  thus  came  within  the  terms  of 
the  policy.  The  precise  and  only  question  in  the  case  is  what 
effect  does  the  law  give  to  a  deed,  absolute  in  form,  but 
which,  in  fact,  is  given  as  security  for  a  debt.  Is  it  a  convey- 
ance of  title  or  simply  a  chattel  interest  incapable  of  affecting 
the  title,  except  through  legal  proceedings  to  enforce  the  col- 
lection of  a  debt  ? 

It  seems  to  us  that  the  courts  below  have  failed  to  appreciate 
the  effect  produced  by  the  abolition  of  the  distinction  between 
law  and  equity,  and  the  more  recent  decisions  in  this  state 
depriving  a  mortgage  of  the  characteristics  of  a  conveyance. 
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The  cases  are  very  numerous  in  our  reports,  and  so  familiar  to 
the  profession  that  we  are  surprised  at  the  necessity,  at  this 
date,  of  referring  to  them  at  all.  "We  will,  however,  cite  a 
few  of  the  cases  showing  that  it  has  been  the  settled  law  for 
many  years  that  a  deed,  though  absolute  in  form,  if  given  as 
security  for  a  debt,  is,  to  all  intents  and  purposes,  both  at  law 
and  in  equity,  a  mortgage  only.  The  case  of  Murray  v. 
Walker  (31  N\  Y.  399)  was  in  ejectment  by  one  holding  a 
patent  from  the  state  acquired  under  a  certificate  of  purchase 
assigned  to  him  by  the  purchaser  from  the  state  as  security 
for  a  loan,  against  a  tenant  of  one  who  had  acquired  the  rights 
remaining  in  such  assignor  after  the  assignment.  It  was  held 
that  the  patent,  although  absolute  in  form,  was  received  by 
the  patentee  as  security  only  and  that  the  action  could  not  be 
maintained,  Wright,  J.,  saying:  "A  deed  or  conveyance 
absolute  on  its  face,  if  really  only  intended  to  secure  a  debt, 
is  deemed  in  equity  and  at  law  a  mortgage  though  the  defeas- 
ance be  by  parol." 

In  Horn  v.  KeteUas  (46  K  Y.  605),  Allen,  J.,  said :  "  It 
is  now  too  late  to  controvert  the  proposition  that  a  deed  abso- 
lute upon  its  face  may  in  equity  be  shown  by  parol  or  other 
extrinsic  evidence  to  have  been  intended  as  a  mortgage. 
*  *  *  The  courts  of  this  state  are  fully  committed  to  the 
doctrine,  and  whatever  may  be  the  rule  in  other  states,  here  in 
passing  upon  the  question  we  have  only  to  stand  upon  the 
safe  maxim  of  stare  decisis"  The  same  learned  judge,  in 
Carr  v.  Cam  (52  N.  Y.  251),  says,  "  that  whenever  property 
is  transferred,  no  matter  in  what  form  or  by  what  conveyance, 
as  a  security  for  debt,  the  transferee  take,  merely  as  mortgagee 
and  has  no  other  rights  or  remedies  than  those  the  law  accords 
to  mortgagees." 

It  was  held  by  this  court,  in  the  case  ShattuoJc  v.  Bascom 
(105  N.  Y.  40),  that  a  judgment,  rendered  in  an  action  of 
ejectment  between  one  Coleman,  as  plaintiff,  claiming  title 
under  an  absolute  deed  from  Bascom,  and  an  adverse  claimant, 
upon  a  verdict  for  the  defendant,  was  not  an  adjudication 
which  barred  Bascom  in  a  subsequent  action  between  him  and 
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such  adverse  claimant,  if  it  was  shown  that  such  deed  was 
given  as  security  for  a  debt,  Earl,  J.,  saying :  "  Although  the 
conveyance  from  the  defendant  to  Coleman  was  in  form  a 
deed,  it  was,  in  fact,  a  mortgage,  and  had  all  the  incidents  ot 
a  mortgage.  Coleman  could  not  upon  that  deed  have  main- 
tained an  action  of  ejectment  against  his  grantor  or  any  other 
person.  All  he  acquired  by  the  deed  was  a  lien  upon  the 
land  for  the  security  of  his  debt,  and  upon  payment  of  his 
debt  his  interest  in  the  land  and  his  lien  thereon  would 
absolutely  cease.  Reconveyance  by  him  to  this  defendant 
was  not  necessary  to  reinvest  him  with  the  absolute  title,  and 
was  necessary  only  to  clear  up  the  record  title.  Therefore,  the 
defendant  did  not  in  any  sense  take  his  title  from  Coleman, 
but  his  title  was  anterior  to  any  interest  which  Coleman  had 
in  the  land,  and  the  legal  title  was  in  him  at  the  time  of  the 
pendency  of  the  action  of  Coleman  v.  ShaMuck"  We  think, 
also,  that  the  case  of  Hodges  v.  Tennessee  Insurance  Company 
(8  N.  Y.  416),  is  in  point  in  this  case.  The  defendant  con- 
tended in  that  case,  as  in  this,  that  although  the  deed  then  in 
question  as  between  the  parties,  might  be  construed  as  a 
mortgage,  yet  as  to  the  defendant  it  was  an  absolute  convey- 
ance. But  the  court  held  otherwise,  and  decided  that,  as  the 
deed  was  given  as  security  for  a  debt,  the  title  of  the  property 
did  not  pass,  the  grantor  therein  remaining  the  legal  owner  of 
the  property,  and  that  this  fact  might  be  shown  by  paroL 

It  follows,  from  these  authorities,  that  the  legal  position  of 
Mrs.  Sleight,  as  the  owner  of  the  property,  was  not  changed 
or  affected  by  the  deeds  referred  to,  and  that  such  instruments 
did  not  bring  the  transaction  within  either  the  letter  or  the 
spirit  of  the  contract. 

The  interest  of  Mrs.  Sleight  in  the  property  remained  the 
same  after  as  before  the  delivery.  It  is  true,  that,  through  a 
course  of  legal  proceedings,  the  title  to  the  property  might 
finally  be  acquired  by  some  one,  if  the  debt  was  not  paid,  but 
this  would  be  equally  true  if  Mrs.  Sleight  had  given  to 
Moloughney  her  note  of  hand  for  the  debt  and  it  had  been 
iollowed  by  judgment  and  a  sale  of  the  land  under  execution. 
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The  circumstance  that  Moloughney  or  Corwin  might,  by  a 
conveyance  to  a  bona  fide  purchaser,  have  given  a  good  title 
under  the  recording  acts,  does  not  affect  the  question  as  to 
whether  Mrs.  Sleight  was  the  legal  owner  of  the  property  at 
the  time  of  the  trial.  She  could,  of  course,  estop  herself  by 
her  conduct  as  against  certain  persons,  from  proving  the  truth 
as  to  her  title,  but  this  does  not  show  that  she  is  not  the  holder 
of  the  legal  title,  and  there  is  nothing  in  this  case  to  bar  her  from 
controverting  the  truth  of  the  defendant's  evidence  tending 
to  show  that  she  had  transferred  the  title  of  the  property. 

We  think  the  judgments  of  the  courts  below  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Eliza  E.  De  Witt,  Respondent,  v.  Cobnelius  Van  Schoyk 
et  al.,  Appellants. 

An  equity  court  will  interfere  by  injunction  to  restrain  a  defendant  from 
proceeding  in  an  illegal  act  upon  plaintiff's  land,  which,  if  completed, 
will  necessarily  cast  a  cloud  upon  his  title  and  naturally  diminish  its 
value. 

R.  and  B.  being  the  owners  of  a  certain  farm,  divided  it  between  them, 
R.  conveying  to  B.  his  interest  in  that  portion  described  as  lying  "  east 
of  a  public  highway  "  described,  and  B.  conveying  to  R.  his  interest  in 
that  portion  lying  west  of  said  highway.  Defendant,  who  had  succeeded 
to  the  title  of  B.,  without  right  closed  up  the  highway  and  began  the 
construction  of  a  new  road  upon  plaintiff's  land,  he  having  succeeded  to 
the  title  of  R.  Held,  that  plaintiff  was  entitled  to  the  interposition  of 
the  court  to  restrain  such  unlawful  action. 

(Submitted  April  80,  1888;  decided  June  5,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  January  13,  1885,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term.     (Reported  below,  35  Hun,  103.) 

This  action  was  brought  to  restrain  defendant  from  obstruct- 
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ing  an  alleged  highway,  and  to  compel  him  to  remove 
obstructions  placed  by  him  thereon,  and  to  restore  the  same  to 
the  use  of  plaintiff  and  the  public  as  it  was  before  the  alleged 
unlawful  act  of  the  defendants,  and  to  restrain  them  from 
entering  upon  and  using  plaintiff's  lands  as  a  public  highway. 

Arthur  More  for  appellants.  Roads  although  not  laid  out, 
if  used  as  public  highways  for  twenty  years,  are  deemed 
public  highways.  (2  R.  S.  [7th  ed.]  1249,  §  100.)  User  for 
a  shorter  term  than  twenty  years  will  not  give  the  public  the 
right  to  keep  a  road  open  or  to  remove  obstructions  from  it. 
{Trustees  of  the  Village  of  Jordan  v.  Otis,  37  Barb.  50.) 
This  action  cannot  be  maintained  as  an  action  to  remove  the 
fence  in  question  as  a  public  nuisance,  or  on  the  ground  that 
the  plaintiff  has  a  private  right  of  way  or  easement  in  the 
road  obstructed.  ( Van  Brundt  v.  Ahea<m,  13  Hun,  389.) 
To  support  an  action  of  this  nature  and  to  authorize  an 
injunction,  the  plaintiff  must  have  sustained  special  damages 
peculiar  to  himself.  (High  on  Injunc.  §§762,  816,  817; 
Lamping  v.  Smith,  8  Cow.  609 ;  Dougherty  v.  Bunting,  1 
Sandf.  1.)  The  court  erred  in  finding  special  damages  not 
alleged  in  the  complaint.  (  Wet/more  v.  Story,  22  Barb.  496.) 
The  actual  location  of  a  division  line  by  adjoining  proprie- 
tors, on  the  faith  of  which  valuable  improvements  have  been 
made,  concludes  them  and  their  successors  in  interest  {Sfwr- 
man  v.  Kane,  86  K  Y.  73 ;  Lewerty  v.  Moore,  32  Barb.  347 ; 
affd.,  33  N.  Y.  658 ;  7  Alb.  L.  J.  41 ;  44  Barb.  218 ;  Adams  v. 
Rockwell,  16  Wend.  285 ;  Miner  v.  Mayor,  etc.,  37  Sup.  Ct.  R. 
285  ;  CorkhiU  v.  Zanders,  44  Barb.  218 ;  Baldxoin  v.  Brown, 
16  K  Y.  364;  St.  Vincent  Asylum  v.  City  of  Troy,  12  Hun, 
317.)  The  commissioner  of  highways  might  raise  a  question, 
though  the  road  was  straightened  and  improved,  but  he  did 
not  and  the  plaintiff  should  be  estopped  from  doing  it. 
{CorkhiU  v.  Landers,  44  Barb.  218  ;  Adams  v.  Rockwell,  16 
Wend.  285 ;  Terry  v.  Chandler,  16  X.  Y.  356.)  As  between 
themselves,  Borrill,  Freeman  and  Rickard  actually  located 
the  line  by  monuments  and  agreed  that  the  road  should  be 
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straightened  and  run  there.  (Herman  on  Estoppel,  §§  509, 
510;  9  Wend.  65;  Peakev.  Thomas,  39  Mich.  584;  Wood- 
ruff v.  Morrestown,  34  N.  J.  Eq.  134;  28  Eng.  N.  838;  30 
id.  38.)  Known  and  visible  monuments,  rather  than  admeasure- 
ments, are  to  govern,  yet  parol  evidence  is  admissible  to  identify 
and  ascertain  the  locality  of  such  monuments,  it  is  competent 
to  show  the  practical  construction  given  by  the  parties  to  the 
language  used.  (3  Wash,  on  Real  Prop.  363.)  It  is  not  com- 
petent for  the  court  to  determine  the  legal  rights  of  the  parties 
to  real  estate  in  dispute  between  them,  but  not  within  the 
issues  or  demand  of  judgment  in  the  complaint.  {Corning  v. 
Coming,  6  N.  T.  96;  Pharis  v.  Gere,  18  W.  Dig.  430; 
Bockes  v.  Lansing,  74  ET.  Y.  437 ;  Pomeroy  on  Remedies, 
etc.,  §  84.) 

E.  H.  Hanfard  for  respondent.  The  fact  that  at  the  time 
of  the  execution  of  the  partition  deeds  the  highway  in  ques- 
tion was  open,  plain,  distinct,  visible,  the  only  worked  and 
traveled  road  leading  through  said  premises  from  Merrill's  to 
Scutt's,  and  was  the  highway  mentioned  and  described  in  said 
deeds,  and  was  so  found  by  the  court,  constituted  the  highway 
as  then  opened,  used  and  worked,  the  boundary  line  between 
the  two  farms.  (Rich  v.  Rich,  16  Wend.  663  :  Van  Wyck 
v.  Wright,  18  id.  157  ;  Brew  v.  Swift,  46  N.  Y.  204 ;  Buffalo, 
N.  Y.  &  K  R.  R.  Co.  v.  Stigeler,  61  id.  348 ;  Lawrence  v. 
Palmer,  71  id.  607 ;  Clark  v.  Wethey,  19  Wend.  320.)  The 
description  of  the  road  in  the  partition  deeds,  as  "  the  highway 
leading  through  said  premises  from  Merrill's  to  Scutt's,  being 
the  recital  of  a  then  existing  fact,  the  grantees  in  the  deeds, 
and  all  persons  holding  under  them,  are  estopped  from  deny- 
ing the  existence  of  the  highway,  and  from  claiming  the 
boundary  line  otherwise  than  as  stated  in  said  deeds.  (Sinclair 
v.  Jackson,  8  Cow.  586;  Torrey  v.  Bank  of  OrUans,  9 
Paige,  649  ;  Jackson  v.  Hasbrouk,  3  Johns.  331 ;  O'Lmda  v, 
Lathrop,  21  Pick.  292 ;  Parker  v.  Smith,  17  Mass.  413.)  The 
parol  agreement  between  Borill  and  Rickard  (grantors  of  the 
Siokels — Vol.  LXV.     2 
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respective  parties)  was  void  under  the  statute  of  frauds.  (  Vos- 
hurg  v.  Tretor,  32  N.  Y.  661 ;  Ambler  v.  Cox,  13  Hun,  295 ; 
Williams  v.  Montgomery ',  16  id.  50 ;  Sherman,  v.  Kane,  86  N.  Y. 
73;  Wheeler  v.  Reynolds966  id.  227;  Pom.onCont.  399,400.) 
In  case  the  defendants  are  correct  in  their  contention  that  the 
eleventh  finding  of  fact  is  erroneous,  and  that  the  parol  agree- 
ment was  made  prior  to  the  partition  deeds,  all  parol  negotia- 
tions were  merged  in  the  deeds,  and  had  it  been  intended  to 
have  changed  the  location  of  the  highway  thereby,  they 
should  have  indicated  it  in  the  deeds.  (Glover  v.  Shield,  32 
Barb.  374r.)  Equity  would  and  should  interfere  in  this  case, 
and  compel  the  defendants  to  restore  this  highway  and 
boundary  line  as  it  was  prior  to  the  acts  complained  of,  as  the 
injury  is  continuing  and  a  multiplicity  of  suits  at  law  are 
involved  in  the  legal  remedy.  (  Wheelock  v.  Noonam^  108  N.  Y. 
179 ;  13  id.  110.)  Injunction  was  a  proper  remedy.  (Avery 
v.  N.  T.  C.  &  K.  R.  R.  R.  Co.,  106  N.  Y.  142.)  The 
complaint  stated  facts  sufficient  to  authorize  plaintiff  to  main- 
tain a  suit  of  equity  for  relief.  (Town  of  Sjpringport  v.  Bank, 
75  N.  Y.  379.)  The  prayer  for  other  and  further  relief  was 
sufficient  to  justify  the  court  in  awarding  plaintiff  the  special 
damages  it  should  find  she  had  sustained  by  the  acts  complained 
of.  (  Vim  Brunt  v.  Ahem,  13  Hun,  389 ;  Knox  v.  Mayor  ^ 
etc.,  55  Barb.  404;  Ilutchlns  v.  Smith,  63  id.  251 ;  Williams 
r.JT.  Y.  C.R.R.  Co.,  161$.  Y. Ill;  Corning  v.  Troy  Iron  & 
Nail  Factory,  40  id.  191.)  The  defendants  cannot  be 
heard  to  allege  that  we  had  an  adequate  remedy  at  law,  as 
no  such  defense  is  alleged  in  the  answer.  (Town  of  Mentz 
v.  Cook,  108  N.  Y.  504;  Grandin  v.  Le  Roy,  2  Paige, 
509;  Le  Roy  v.  Pl<de,  4  id.  77 ;  Truscott  v.  King,  6  X.  Y. 
147 ;  Cox  v.  James,  45  id.  557.)  Special  damages  were  prop- 
erly allowed.  (  Wright  v.  Sanders,  65  Barb.  214 ;  Goldsmith 
v.  Jones,  43  How.  435 ;  Knox  v.  Mayor,  etc.,  38  id.  67 ; 
Pierce  v.  Dart,  7  Cow.  609.) 

Danforth,  J.     It  is  a  sufficient  statement  of  the  case  to  say 
that  the  premises  now  owned   by  the  parties  were  origin- 
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ally  the  property  of  Freeman,  who  held  the  same  as  one= 
farm.  He  conveyed  to  Eickard  and  Borrill,  and  on  the  10th 
of  January,  1874,  they  were  divided  between  Borrill  and 
Rickard,  Borrill  taking  the  part  lying  "  east  of  a  public  high- 
way running  north  and  south,  leading  from  Scutt's  to  Merrill's," 
and  Rickard  taking  west  of  the  highway,  and  their  lands  were 
described  as  so  bounded.  The  plaintiff  succeeded  to  the  title 
of  Rickard,  and  the  defendant  to  that  of  Borrill.  In  1882 
the  defendant,  without  right,  closed  up  this  highway  and 
began  the  construction  of  a  new  road  upon  the  plaintiffs  land. 
If  continued,  its  eff ect  will  be  to  change  or  confuse  the  identity 
of  the  boundary  between  the  two  farms,  render  its  location 
doubtful,  subject  the  plaintiff  to  additional  travel  on  her  own 
land  to  reach  the  highway,  and  open  over  that  land  a  road 
through  which  the  public  will  be  led  to  travel.  These  acts 
were  found  not  only  to  constitute  a  public  nuisance,  but  to 
cause  special  damage  to  the  plaintiff.  The  trial  court,  there- 
fore, sustained  the  complaint  and  awarded  equitable  relief  as 
that  to  which  the  plaintiff  was  entitled. 

In  some  reasonable  view  the  evidence  sustains  the  findings 
of  the  trial  judge,  and,  upon  the  facts  found,  we  entertain  no 
doubt  that  the  conclusion  of  law  on  which  judgment  was 
given  properly  follows.  It  might  be  that  the  damage  sustained 
or  apprehended  could  be  satisfied  by  a  pecuniary  award,  but 
the  plaintiff  is  entitled  to  have  the  land  as  she  acquired  it,  nor 
should  she  be  driven  to  repeated  actions  to  maintain  her  right. 
Moreover,  the  acts  of  the  defendant  are  in  derogation  of  the 
plaintiff's  title,  and,  being  calculated  to  injure  her  in  that 
respect,  would  sustain  an  injunction,  although  no  damage  had 
actually  happened.  To  remove  a  cloud  upon  title  is  a  well 
recognized  head  of  equity  jurisdiction,  and  the  court  will,  in 
like  manner,  interfere  to  restrain  a  defendant  from  proceeding 
in  an  illegal  act,  which,  if  completed,  will  necessarily  cast  a. 
cloud  upon  that  title  and  naturally  diminish  its  value.  (Oakley 
v.  Trustees,  etc.,  6  Paige,  262.) 

The  opinion  of  the  General  Term  discusses,  with  much  full- 
ness, the  points  presented  by  the  defendant  and  subsequently 
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repeated  upon  this  appeal.  With  the  conclusion  reached  by 
the  Special  Term  and  with  the  approval  of  that  conclusion 
by  the  General  Term,  we  concur. 

The  judgment  appealed  from  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 


[i4?  $       Maby  C.  Rank,  Appellant,  v.  Augustus  H.  Grote  et  al., 

Respondents. 

Jn  an  action  of  ejectment,  brought  by  an  heir-at-law  and  devisee  of  a 
deceased  member  of  a  firm  to  recover  an  interest  in  certain  real  estate 
which  had  been  conveyed  to  the  deceased  partner  individually,  the 
defense  was  that  the  real  estate  was,  in  fact,  firm  property,  purchased  and 
paid  for  with,  partnership  funds,  and  held  by  the  grantee  as  trustee  for 
the  firm.  The  grantor  was  called  as  a  witness  by  defendants,  and  was 
asked  to  state  the  personal  transaction  which  took  place  between  him 
and  the  deceased  at  the  time  of  the  sale  of  the  premises  and  execution  of 
the  deed.  It  was  objected,  that  the  testimony  was  inadmissible  under 
section  829  of  the  Code  of  Civil  Procedure.  Held,  untenable;  that  the 
witness  was  not  interested  in  the  question,  and  was  not  a  person  from, 
through  or  under  whom  defendants  derived  their  title,  nor  did  they 
succeed  to  his  interest  within  the  meaning  of  that  section. 

Also,  held,  that  ornl  evidence  was  admissible  of  the  facts  constituting  the 
defense. 

(Argued  April  80,  1888;  decided  June  5,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  January  9, 1884,  which 
affirmed  a  judgment  in  favor  of  defendants,  entered  upon  a 
verdict  directed  by  the  court.  (Reported  below,  18  J.  <fc  S.  275.) 

This  was  an  action  of  ejectment  brought  by  plaintiff,  as  one 
of  the  heirs-at-law  of  Frederick  Grote,  deceased,  and  a  devisee 
under  the  will,  to  recover  possession  of  an  interest  in  certain 
premises  in  the  city  of  New  York. 

The  defense  was  that  the  premises,  although  deeded  to  said 
Grote,  was,  in  fact,  the  property  of  a  firm  composed  of  the 
deceased  and  the  defendants,  formerly  doing  business  under 
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the  firm  name  of  "  F.  Grote ; "  that  it  was  purchased  and  paid 
for  by  said  firm  and  used  in  the  partnership  business,  and  since 
the  death  of  Grote  used  and  occupied  by  defendants  as 
surviving  partners. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Amasa  J.  Redfidd  for  appellant.  Mr.  Steinway's  answers 
and  conduct  upon  the  trial  betrayed  a  bias  and  partisanship 
which  raised  questions  as  to  his  credibility  and  required  the 
submission  of  the  questions  involved  to  the  jury.  (Gilder- 
sleeve  v.  Landon,  73  K  Y.  609;  McNidty  v.  Surd,  86  id 
574 ;  Kavanagh  v.  Wilson,  70  id.  177 ;  Sheridan  v.  May,  8 
Hun,  424;  Brooklyn  C  R.  Co.  v.  Strong,  75  N.  Y.  591 ) 
There  was  evidence  in  abundance  upon  which  the  jury  could 
find  a  verdict  for  the  plaintiff.  (  Corning  v  Troy,  etc.,  Factory, 
44  N.  Y.  578;  Dwigkt  v.  Germania  Life  Ins.  Co*,  103  id. 
359;  Phcmix  Ins.  Co.  v.  Doster9 106  IT.  S.  80.)  Under  sec- 
tion 829  of  the  Code  of  Civil  Procedure,  Mr.  Steinway  was 
clearly  precluded  from  testifying  to  the  matters  included  in 
hi6  examination.  (Foote  v.  Beecher,  78  JS*.  Y.  155.)  The 
testimony  was  incompetent  to  vary  the  writings.  (Mott  v. 
Richtmeyer,  57  N.  Y.  49.)  An  opinion  of  a  witness  is  inad- 
missible upon  a  state  of  facts  equally  apparent  to  the  jury. 
(Allen  v.  Stout,  51  K  Y.  668.) 

G.  W.  CotteriU  for  respondents.  As  matter  of  law,  it  is 
competent  to  show  the  purposes  for  which  the  property  was 
bought,  as  also  the  understanding  between  the  partners,  and 
the  resulting^trust  in  behalf  of  each  of  the  partners  to  the  other 
by  parol  evidence.  (Fairchild  v.  Fairchild,  64  N.  Y.  471, 
479,  480.) 

Peckham,  J.  The  documentary  evidence  in  this  case 
showed  title  in  the  plaintiff  to  a  one-third  interest  in  the  land 
in  question.  That  is  all  the  evidence  which  was  offered  on 
her  part  The  defendant  then  offered  evidence  which  was 
received  for  the  purpose  of  explaining  the  documentary  proof 
given  on  the  part  of  the  plaintiff,  and  to  show  that  the  real 
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•estate  in  question  was  actually  partnership  property,  purchased 
for  the  purposes  of  the  partnership  and  paid  for  with  partner- 
ship funds  After  a  careful  perusal  of  all  the  evidence  taken 
on  the  trial  (and  it  was  uncontradicted),  we  think  the  case  for 
the  defendant  was  so  conclusively  proved  as  to  leave  no  ques- 
tion for  the  jury  It  is  quite  unnecessary  to  set  forth  here 
the  evidence  which  was  thus  taken,  "We  have  given  the  able 
argument  of  the  appellant  full  consideration,  but  our  opinion 
in  regard  to  the  conclusive  character  of  the  evidence  for  the 
defendants  remains  the  same. 

It  is  conceded  that  if  the  title  to  the  real  estate  was  in  the 
partners  surviving,  this  action  of  ejectment  cannot  be  main- 
tained. Upon  the  trial  the  defendants  called  as  a  witness  William 
Steinway,  who  was  the  grantor  of  the  premises  in  question  in 
the  deed  from  "William  Steinway  and  wife  to  Frederick  Grote. 
The  grantee,  Frederick  Grote,  was  the  deceased  partner  in  the 
firm,  the  surviving  members  of  which,  as  defendants  alleged, 
were  the  owners,  as  such,  of  the  land  in  question.  When  the 
witness  Steinway,  being  such  grantor,  was  asked  by  the  counsel 
for  defendants  to  state  the  personal  transaction  which  took 
place  between  the  witness  and  the  deceased  grantee  and 
partner,  at  the  time  of  the  sale  of  the  premises  and  the  execu- 
tion of  the  deed,  the  plaintiffs  counsel  objected  to  the  evi- 
dence as  not  admissible  for  several  reasons,  one  of  which  was 
that  section  829  of  the  Code  prohibited  it. 

We  do  not  think  the  evidence  is  within  the  mischief  of  the 
statute.  The  witness  was  wholly  disinterested  in  the  question 
in  reference  to  which  he  was  sworn.  To  make  it  out  partner- 
ship property  did  not  render  the  surviving  partners  personally 
liable  to  pay  for  the  land,  in  the  absence  of  any  personal 
obligation,  for  the  method  of  payment  was  agreed  upon,  and 
was  in  writing,  and  did  not  include  the  personal  obligation  of 
either. 

Nor  does  it  seem  to  us  that  the  facts  of  this  case  make  out 
the  witness  to  be  a  person  from,  through  or  under  whom  the 
defendants  derived  their  interest  or  title  within  the  meaning 
•of  the  statute  under  consideration.     The  person  from,  through 
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or  under  whom  the  title  came  within  that  meaning,  was,  as  we 
think,  Frederick  Grote,  the  deceased  partner  and  grantee. 
The  plaintiff  claims  by  will  from  him,  and  the  defendants 
seek  to  destroy  that  claim  by  proof  that  the  surviving  partners 
have  title  through  Frederick  Grote  as  the  grantee  for  the 
partnership,  and  for  which  he  was  a  trustee,  and  from  whom 
each  had  a  deed  of  a  designated  interest  in  the  property.  This 
makes  Frederick  Grote  the  individual  who  had  the  whole  legal 
title,  and  the  defendants  did  not  derive  their  title  from, 
through  or  under  Steinway,  and  do  not  succeed  to  his  title  or 
interest  within  the  meaning  of  the  section  mentioned,  but  do 
derive  such  title  from  Frederick  Grote.  The  evidence  was 
not,  therefore,  objectionable  on  that  ground. 

The  other  ground  of  objection  was,  that  the  oral  evidence 
was  inadmissible  to  alter  the  effect  of  the  deed  from  Steinway 
to  Frederick  Grote.  Such  evidence  is  clearly  admissible  for 
the  purpose  of  holding  the  grantee  as  trustee  for  the  firm. 
(See  Fwirchild  v.  FairohUd,  64  S.  Y.  471.) 

There  are  no  other  exceptions  which  require  notice. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Thomas  M.  Caeteb,  Respondent,  v.  The  Brooklyn  Life    lis 
Insurance  Company,  Appellant. 

The  payment  of  each  annual  premium  constitutes  a  "  renewal "  of  a  policy 
of  life  insurance  within  the  meaning  of  the  act  of  1876  (Chap.  341,  Laws 
of  1876,  amended  by  chap.  321,  Laws  of  1877;,  declaring  that  no  life 
insurance  company  of  this  state  "  shall  have  power  to  declare  forfeited 
or  lapsed  any  policy,  thereafter  issued  or  renewed,  by  reason  of  non-pay- 
ment "  of  premium,  unless  a  notice  containing  certain  particulars  specified 
"  shall  have  been  duly  addressed  and  mailed  by  the  company  *  *  * 
to  the  insured  *  *  *  at  his  or  her  last  known  post-office  address,  not 
less  than  thirty,  nor  more  than  sixty  days  before  such  payment  becomes 
due." 

Said  act,  therefore,  applies  to  a  policy  issued  before  the  passage  of  the  act, 
but  renewed  thereafter  by  the  payment  of  premiums  as  they  fell  due. 
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Defendant  in  1870  issued  a  policy  of  insurance  upon  the  life  of  plaintiff 
who  resided  in  the  city  of  A.,  Georgia,  which  provided  for  its  for- 
feiture in  case  of  non-payment  of  premiums  on  or  before  the  day  sped 
fied.  Previous  to  the  passage  of  said  act  the  defendant,  at  plaintiff's 
request,  had  been  in  the  habit  of  sending  receipts  in  anticipation  of  pay 
ment  to  the  C.  R.  &  B.  Co.  in  said  city  for  collection,  and  plaintiff  paid 
"he  premiums  to  that  company.  After  the  passage  of  that  act  defendant 
sent  to  plaintiff,  at  his  address  at  A.,  a  copy  of  the  law  and  a  notice 
thereon  stating  that  "  notices  will  be  sent  as  required  by  statute  "  and 
that  "  all  premiums  are  due  and  payable  at  the  office  in  New  York," 
and  these  notices  were  repeated  on  all  subsequent  premium  receipts  sent 
to  plaintiff.  Thereafter  plaintiff  remitted  the  premiums  direct  to 
defendant  at  its  office  in  New  York.  In  each  of  the  years  1878  and 
1879  defendant  mailed  the  required  notices  addressed  to  plaintiff  at  his 
said  place  of  residence.  In  1880  and  thereafter,  without  any  authority 
from  plaintiff,  the  notices  were  addressed  to  plaintiff,  care  of  the  C.  R. 
&  B.  Co.  The  notices  were  received  by  that  company  and  delivered  to 
plaintiff  up  to  18S3,  who  paid  the  premiums  direct  to  defendant.  The 
notice  for  1883  was  not  delivered,  plaintiff  did  not  pay  the  premium 
when  due,  and  upon  tendering  it  thereafter  defendant  refused  to  receive 
it  and  claimed  the  policy  forfeited.  In  an  action  to  compel  defendant  to 
accept  the  premium  and  reinstate  the  policy,  held,  that  even  conceding 
the  said  statute  did  not  apply,  plaintiff  had  a  right  to  rely  upon  the 
assurances  expressed -upon  its  notices  thereafter  sent  that  it  did  so  apply 
and  that  annual  notices  would  be  sent,  and  defendant  was  estopped 
thereby;  that  it  was  incumbent  upon  defendant  to  show  a  compliance 
with  the  statute;  that  by  sending  the  notices  to  the  C.  R.  «&  B.  Co. 
defendant  made  that  company  its  agent  to  deliver  them,  and  took  the 
risk  of  a  failure  on  the  part  of  such  agent  to  perform  its  duty;  that 
plaintiff  was  under  no  obligation  to  object  to  any  mode  of  sending  the 
notices  so  long  as  he  actually  received  them  in  time;  and  that,  therefore, 
no  such  notice  was  given  as  the  statute  required,  and  defendant  had  no 
right  to  declare  the  policy  forfeited. 

(Argued  April  80,  1888;  decided  June  5,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
the  first  Monday  of  January,  1885,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

This  action  was  brought  to  compel  the  defendant  to  accept 
a  payment  of  premium  upon  a  policy  of  insurance  issued  by 
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it  upon  the  life  of  plaintiff  and  to  reinstate  the  policy  which 
it  had  declared  to  be  forfeited. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  H.  Ford  for  appellant.  The  time  of  payment  of 
premiums  was  material,  and  the  essence  of  the  contract  and  a 
failure  to  pay  on  the  day  when  due  involved  an  absolute  for- 
feiture. {Howell  v.  Knickerbocker  Life  Ins.  Co.,  44  M".  Y. 
276 ;  JIT.  Y.  Life  Ins.  Co.  v.  Statham,  93  U.  S.  24 ;  Robert- 
son v.  Metropolitan  L.  Ins.  Co.,  88  N.  Y.  541.)  And  that 
without  notice  of  forfeiture  or  intent  to  claim  forfeiture. 
{RoeJmer  v.  Knickerbocker  Life  Ins.  Co.,  63  N.  Y.  160; 
Baker  v.  Mutual  Life  Ins.  Co.,  43  id.  283  ;  Wheeler  v.  Con- 
necticut M.  L.  I.  Co.,  82  id.  543.)  A  court  of  equity  will  not 
relieve  from  such  forfeiture  when  the  contract  is  free  from 
fraud  or  mistake.  {Attorney- General  v.  N.  A.  Life  Ins.  Co., 
82  K  Y.  172,  190-192;  83  id.  492;  Holly  v.  Metropolitan 
Life  Ins.  Co.,  105  id.  437,  444.)  The  defendant  was  not 
required  by  the  statute  of  1876,  as  amended  (Laws  of  1887, 
chajf.  321),  to  give  the  plaintiff  notice  of  the  time  when  the 
premiums  due  October  25,  1883,  became  due.  (  Wyman  v. 
Ins.  Co.,  45  Hun,  184.)  Whether  the  defendant  was  or  was 
not  required  to  give  notice  in  1883,  either  by  the  statute  or 
by  its  previous  practice  or  custom,  it  made  a  perfect  defense 
to  this  action,  by  proving  on  the  trial  that  it  gave  a  notice  in 
1883  which  complied  both  with  the  statute  and  with  its  pre- 
vious custom.  {Phdcm  v.  N.  W.  Mat.  Life  Ins.  Co.,  42 
Hun,  419.)  The  plaintiff  having  for  three  years  preceding 
1883  received  notices  addressed  to  him  at  the  same  place,  and 
having  each  year  been  requested  to  inform  defendant  if  the 
address  was  not  correct,  and  not  having  informed  defendant, 
is  estopped  from  alleging  that  the  notice  of  1883,  addressed 
to  him  in  the  same  manner,  was  not  addressed  to  him  at  his 
post-office  address.  {L'Amoreux  v.  Vischer,  2  N.  Y.  281 ; 
Broom's  Legal  Maxims  [6th  Am.  ed.]  105,  223,  515 ;  6  Wait's 
Actions  and  Defenses,  683;  Had  v.  Fisher,  9  Barb.  17; 
Siokels — Vol.  LXV.     3 


18  Carter  v.  Brooklyn  Lipb  Ins.  Co.  [June, 

Opinion  of  the  Court,  per  Ruger,  Ch.  J. 

JVwen  v.  Belknap,  2  Johns.  573 ;  Hogan  v.  Oily  of  Brooklyn, 
52  N.  Y.  282.)  In  order  to  make  a  tender  before  suit  brought 
available,  the  party  alleging  the  tender  must  pay  the  money 
into  court  and  allege  the  fact  in  pleading.  {Becker  v.  Boon, 
61  K  Y.  317;  Wilder  v.  Sedye,  8  Barb.  408;  Cass  v. 
Hegeribotam,  27  Hun,  406;  Howard  v.  Hayes,  47  Supr. 
Ct.  R.  89-103.) 

Raphael  J.  Moses,  Jr.,  for  respondent. 

Ruger,  Ch.  J.  The  plaintiff  is  a  resident  of  the  city  of 
Albany,  in  the  state  of  Georgia,  and  the  defendant  a  life 
insurance  company  located  and  doing  business  in  the  city  and 
state  of  New  York.  In  the  year  1870  the  defendant  issued 
and  delivered  to  the  plaintiff  an  insurance  policy  upon  his  life 
for  $5,000,  "  in  consideration  of  the  representations  and  agree- 
ments contained  in  the  application  therefor,  and  of  the  sum 
of  twenty-one  dollars  and  ninety-five  cents  to  them  in  hand 
paid  *  *  *  •  and  of  the  annual  payment  of  eighty-two 
dollars  and  eighty  cents  to  be  paid  on  or  before  the  twenty 
fifth  day  of  October  in  each  and  every  year  during  the  con- 
tinuance of  the  policy,"  and  providing  that  "  in  case  the  said 
Thomas  M.  Carter  shall  not  pay  or  cause  to  be  paid  the  pre- 
miums, as  aforesaid,  in  cash  on  or  before  the  day  herein 
mentioned  for  the  payment  thereof,  *  *  *  then  the  said 
company  shall  not  be  liable  for  the  payment  of  the  sum  assured 
or  any  part  thereof,  and  this  policy  shall  cease  and  be  null, 
void  and  of  no  effect."  A  notice  was  printed  upon  the  policy 
stating,  among  other  things,  that  "  premiums  must  be  paid  on 
or  before  the  day  when  due,  *  *  *  and  if  the  premiums 
be  not  settled  when  due,  a  policy  becomes  forfeited."  That 
"  all  premiums  are  due  and  payable  at  the  office  of  the  com- 
pany in  the  city  of  New  York,  but  for  the  convenience  of 
policyholders  residing  at  a  distance,  it  may  be  paid  to  an  agent, 
but  only  on  the  production  of  a  receipt  signed  by  the  president 
or  secretary,  who  are  alone  authorized  to  sign  receipts  on  the 
part  of  the  company.     *     *     *    In  all  cases  notices  will  be 
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sent  as  regularly  as  possible,  but  solely  as  a  matter  of  courtesy; 
as  these  often  miscarry  from  a  variety  of  causes,  it  is  absolutely 
necessary  that  a  policyholder  should  make  particular  note  of  the 
dates  when  his  premiums  come  due,  for  the  company  will  not 
be  responsible  for  any  omission  or  miscarriage  of  notice." 

The  annual  premiums  upon  this  policy  were  regularly  paid 
by "  the  insured  to  the  company  from  the  date  thereof  to 
October,  1883,  and  upon  the  non-receipt  of  the  premium  for 
that  date  the  company  declared  the  policy  forfeited  and 
assumed  to  cancel  the  same  upon  its  books.  The  defendant 
did  not  give  the  plaintiff  either  prior  or  subsequent  notice  of 
the  time  when  such  premium  became  due  or  the  place  where 
payable,  as  provided  by  chapter  341  Laws  of  1876,  and  the 
amendment  thereto  by  chapter  321,  Laws  of  1877.  Previous 
to  the  year  1878,  the  defendant,  at  the  request  of  the  plaintiff, 
was  in  the  habit  of  sending  receipts  in  anticipation  of  the  day 
of  payment  to  the  Central  Railroad  and  Banking  Company  at 
Albany,  in  Georgia,  for  collection,  and  the  plaintiff  regularly 
paid  such  premiums  to  that  company,  taking  up  the  receipt 
therefor  held  by  it. 

In  September,  1876,  after  the  passage  of  chapter  341  of  the 
laws  of  that  year,  the  defendant  sent  the  plaintiff  to  his 
address  at  Albany,  Georgia,  a  copy  of  such  law  and  a  notice 
thereon  indorsed  stating  that  "  notices  will  be  sent  as  required 
by  statute,"  and  that  "  all  premiums  are  due  and  payable  at 
the  office  in  New  York."  These  notices  were  repeated  upon 
all  subsequent  premium  receipts  sent  to  the  plaintiff.  After 
this  time  the  plaintiff  was  in  the  habit  of  remitting  premiums 
directly  to  the  company  at  New  York. 

In  each  of  the  years  1878  and  1879  the  defendant  trans- 
mitted notices  of  the  time  for  the  payment  of  premiums 
addressed  to  Thomas  M.  Carter,  Albany,  Georgia.  In  1880, 
however,  without  any  authority  from  the  plaintiff,  the  com- 
pany assumed  to  change  the  address  upon  the  notices  sent  to 
him  from  that  theretofore  employed  to  "  Thos.  M.  Carter,  care 
of  the  Central  Railroad  and  Banking  Co.,  Albany,  Georgia." 
These  notices  were  received  by  that  company  and  were  regu- 
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larly  delivered  by  it  to  the  plaintiff  for  the  years  1880,  1881 
and  1882,  and  he  regularly  paid  the  annual  premiums  on  the 
policy  at  the  company's  office  in  New  York  for  those  years. 
The  notice  for  the  year  1883  was  not,  however,  delivered  to 
the  plaintiff.  Upon  this  state  of  facts  several  questions  arose 
upon  the  trial,  among  which,  the  material  ones  are : 

First.  Whether  the  law  of  1876,  requiring  notices  to  be 
sent  to  policyholders,  applies  to  this  policy  ? 

Second.  Whether  the  assurance  expressed  by  the  defendant 
upon  its  notices  thereafter  sent  to  the  plaintiff,  that  it  did  so 
apply,  authorized  him  to  act  in  reliance  thereon  and  estopped 
the  defendant  from  claiming  that  it  did  not  apply  to  such 
policy;  and 

Third.  Whether  the  notice  sent  by  the  defendant  in  1883, 
conformed,  in  respect  to  the  manner  of  its  transmission,  to  the 
requirements  of  such  law  ? 

It  is  contended  by  the  appellant  that  the  act  applies  only  to 
policies  "issued  or  renewed"  after  its  passage,  and  that  a 
policy  cannot  be  said  to  have  been  renewed  unless  it  has 
become  forfeited  or  lapsed,  and  has  been  afterward  restored 
or  reinstated  by  the  company. 

The  language  of  the  statute,  as  expressed  in  the  Laws  of 
1876,  is  that  "  no  life  insurance  company,  doing  business  in 
the  state  of  New  York,  shall  have  power  to  declare  forfeited 
or  lapsed  any  policy  thereafter  issued  or  renewed^  by  reason 
of  non-payment  of  any  annual  premiums,  or  interest,  or 
any  portion  thereof,  unless  a  notice  in  writing  stating  the 
amount  of  the  annual  premium  or  interest  due,  and  when  due 
on  such  policy,  and  the  place  where  said  premium  or  interest 
may  be  paid,  shall  have  been  duly  addressed  and  mailed  by 
the  company  issuing  such  policy  to  the  insured,  postage  paid, 
at  liis  or  her  last  known  postojjice  address,  not  less  than  tliirty 
nor  more  than  sixty  days  next  before  such  payment  becomes 
due  according  to  the  terms  of  such  policy."  This  act  was 
amended  by  chapter  321,  Laws  of  1877,  but,  so  far  as  this 
case  is  concerned,  in  no  respect  rendering  a  particular  notice 
of  the  amendment  necessary.     The  act  should  be  construed 
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according  to  the  popular  signification  of  the  language  used, 
and  with  the  view  of  securing  to  the  policyholders  in 
life  insurance  companies  the  benefits  contemplated  by  the 
legislation. 

That  the  defendant  supposed  the  law  applied  to  the  policy 
held  by  the  plaintiff  plainly  appears  from  the  notices  indorsed 
by  it  upon  each  receipt  thereafter  issued  and  sent  to  him. 
The  company,  instead  of  sending  notices  under  the  clause  of 
the  policy  which  provided  for  them,  as  an  act  of  courtesy, 
assumed  that  he  was  entitled  to  them  as  matter  of  right,  and 
informed  him  that  the  notices  required  by  the  statute  would 
be  sent,  and  in  case  he  changed  his  post-office  address,  requested 
notice  of  such  change  to  be  given  to  it.  The  defendant  must 
have  referred  to  this  statute,  as  there  was  no  other  requiring 
the  service  of  notice,  and  the  plaintiff  had  a  right  to  rely 
upon  the  assurance  that  the  defendant  thus  gave  him  of  annual 
notices  for  the  payment  of  premiums.  (Ins.  Co.  v.  Eggleston, 
96  U.  S.  572.) 

We  are  also  of  the  opinion  that  the  payment  and  receipt  by 
the  company  of  each  annual  premium,  constituted  a  renewal 
of  the  policy  within  the  meaning  of  the  term  "  renewed,"  as 
used  in  the  act. 

While  it  was  provided  by  the  policy  that  it  should  continue 
for  the  term  of  the  natural  life  of  the  insured,  it  was  expressly 
provided  that  this  was  upon  the  condition  that  he  should  pay 
the  annual  premiums  as  they  became  due  by  the  terms  of  the 
policy.  A  failure  to  pay  such  premiums  in  any  year  was 
declared  to  render  the  policy  null,  void  and  of  no  effect,  but 
when  paid  it  continued,  by  force  of  such  payment  the  policy 
in  existence  for  the  period  of  another  year.  This  process  each 
year  revived  or  renewed  the  policy  as  it  approached  the  period 
of  its  agreed  termination. 

It  is  not  according  to  the  popular  notion  of  the  meaning  of 
the  word  "  renewal"  that  it  can  take  place  only  after  the  death 
or  expiration  of  the  subject  to  which  it  is  applied.  Thus,  to 
renew  a  note,  a  lease  or  a  contract,  it  is  not  essential  to  wait 
until  they  have  respectively  expired,  for  after  that  time  it 
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would  be  practically  impossible  to  renew  them.  A  new  note 
or  lease  may  be  made  or  contract  created,  but  they  would  have 
force  and  effect  from  the  new  creation,  and  not  from  the 
original  agreement.  To  renew,  in  its  popular  sense,  is  to 
refresh,  revive  or  rehabilitate  an  expiring  or  declining  subject, 
but  is  not  appropriate  to  describe  the  making  of  a  new  con- 
tract or  the  creation  of  a  new  existence.  (Webster's  Diction- 
ary, "Worcester's  Dictionary.)  It  would  be  at  the  option  of  an 
insurance  company  to  re-execute  a  forfeited  contract  of 
insurance,  and  if  the  act  was  held  applicable  to  such  a  policy 
alone,  it  would  confer  no  legal  right  whatever  npon  a  policy- 
holder. It  was  the  evident  object  of  the  act  to  make  it  apply 
to  some  existing  policies  and  confer  some  legal  right  upon  their 
holders  to  avoid  a  cause  of  forfeiture ;  and  if  it  be  held  to 
apply  only  to  lapsed  policies,  it  leaves  it  entirely  optional  with 
the  company  whether  there  should  ever  be  any  renewed 
policies  thereafter  or  not. 

We  are,  therefore,  of  the  opinion  that  the  plaintiff's  policy 
was  renewed  within  the  meaning  of  the  act.  We  are  also  of 
the  opinion  that  no  such  notice  was  given  to  him  as  the  statute 
required.  The  law  reads  that  the  notice  should  be  sent  to 
the  assured  at  his  known  place  of  address,  and  there  is 
no  claim  but  that  the  defendant  knew  his  place  of  address 
at  all  times  subsequent  to  the  year  1880.  It  would,  of  course, 
be  competent  for  him  to  agree  upon  some  othei  mode  of 
address,  but,  in  the  absence  of  such  an  agreement,  the  defend- 
ant was  not  at  liberty  to  adopt  another  address  by  which  the 
notice  might  or  might  not  reach  him.  The  plaintiff  had  never 
changed  his  post-office  address,  or  notified  the  defendant  that 
he  intended  to  do  so.  It  sent  the  notice  to  the  Central  Rail- 
road and  Banking  Company  without  authority  from  him,  and 
thereby  made  that  company  its  agent  to  deliver  it.  It  took 
the  risk  of  its  delivery  and  assumed  the  consequences  of  a 
failure  upon  the  part  of  its  agent  to  perform  the  duty  intrusted 
to  it.  The  plaintiff  was  under  no  obligation  to  object  to  any 
mode  of  sending  such  notices  which  was  effectual  to  accom- 
plish their  object,  for  so  long  as  he  actually  received  the 
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notices  in  time,  he  had  no  cause  for  complaint.  The  statute, 
however,  imposed  the  duty  upon  the  defendant  of  sending 
the  notices  to  the  plaintiff  in  a  particular  manner,  and 
when  it  did  so  it  acquired  the  right  to  declare  a  policy  for- 
feited for  non-payment  of  the  stipulated  premiums.  It  was, 
therefore,  incumbent  upon  the  defendant  to  show  that  it  had 
complied  with  the  terms  of  the  statute,  and  it  did  not  do 
this  by  showing  a  delivery  of  a  notice  to  another  person  than 
the  plaintiff.  Such  notice  gave  it  no  right  to  declare  the 
policy  forfeited,  and  in  doing  so  it  acted  illegally.  The  criti- 
cism made  by  the  defendant  upon  the  sufficiency  of  the  plaint- 
iff's offer  to  pay  the  premium  due  in  1883  is  untenable.  The 
answer  admits  the  receipt  by  the  defendant  of  the  draft  for  that 
sum  remitted  by  the  plaintiff,  and  makes  no  question  as  to  the 
amount  thereof,  or  as  to  the  mode  in  which  the  tender  was 
made.    It  is  now  quite  too  late  to  raise  this  question. 

For  the  reasons  stated,  we  think  the  judgment  of  the  courts 
below  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


The  People  of  the  State  of  New  Yobk,  Respondent,  v. 
Chiara  Cignabale,  Appellant. 

The  power  to  grant  a  new  trial  on  appeal  from  a  judgment  of  conviction 
in  a  capital  case,  vested  in  this  court  by  the  act  of  1887  (Chap.  498,  Laws 
of  1887),  is  the  same  as  that  theretofore  vested  in  the  Supreme  Court ; 
the  act  does  not  confer  any  new  power  not  previously  exercised  by  that 
court,  or  authorize  its  exercise  upon  other  or  different  considerations 
than  those  which  formerly  governed  said  court  in  similar  cases. 

In  determining,  therefore,  whether  a  new  trial  should  be  granted  under 
said  statute,  it  is  not  the  province  of  this  court  to  review  and  determine 
controverted  questions  of  fact  arising  upon  conflicting  evidence.  The 
Jury  is  the  ultimate  tribunal  in  such  a  case,  and  with  its  decision  the 
court  may  not  interfere  unless  it  reaches  the  conclusion  that  injustice 
has  probably  been  done. 

Upon  the  trial  of  an  indictment  for  murder  in  the  first  degree  it  appeared 
that  upon  a  former  trial  defendant  pleaded  not  guilty,  a  Jury  was 
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impanneted  and  sworn,  and  at  the  conclusion  of  the  case  on  the  part  of 
the  prosecution  defendant,  with  the  consent  of  the  district-attorney,  with- 
drew her  plea  and  pleaded  guilty  of  murder  in  the  second  degree,  which 
plea  was  accepted  by  the  court,  but  no  sentence  was  pronounced.  On  a 
subsequent  day  on  application  of  the  defendant,  the  district-attorney 
assenting  thereto,  the  court  permitted  the  plea  to  be  withdrawn  and 
defendant  again  pleaded  not  guilty,  and  under  this  plea  the  trial  was 
had.  Held,  that  the  withdrawal  of  the  plea  of  guilty  of  murder  in  the 
second  degree  involved  a  waiver  of  the  benefit  of  the  implication  which 
existed,  so  long  as  the  plea  remained,  of  an  acquittal  of  the  higher  crime, 
and  it  ceased  to  be  a  defense. 

It  seems  that  the  defense  of  former  acquittal  must  be  pleaded,  and  in  the 
absence  of  a  plea,  the  question  cannot  be  raised. 

Kring  v.  Missouri  (107  U.  8.  221)  distinguished. 

(Argued  May  1,  1888;  decided  June  5,  1888.) 

Appeal  from  a  judgment  of  the  Court  of  General  Sessions 
of  the  city  and  county  of  New  York,  entered  on  the  27th 
day  of  May,  1887,  upon  a  verdict  convicting  defendant  of 
the  crime  of  murder  in  the  first  degree,  under  an  indictment 
found  against  her  and  one  Antonio  D' Andrea,  jointly  charg- 
ing them  with  the  murder  of  one  Antonio  Cignarale  on  the 
20th  day  of  October,  1886.  The  appeal  is  brought  directly 
to  this  court  from  the  judgment  of  the  Court  of  General 
Sessions,  imder  chapter  493  of  the  act  of  1887. 

Two  reasons  only  were  argued  for  the  reversal  of  the  judg- 
ment. 1.  That  the  verdict  is  against  the  weight  of  evidence, 
and  justice  requires  a  new  trial.  2.  That  the  defendant 
could  not  legally  be  convicted  of  any  crime  higher  than  mur- 
der in  the  second  degree,  by  reason  of  a  prior  plea  to  the 
same  indictment,  of  guilty  of  murder  in  the  second  degree, 
accepted  by  the  court. 

The  facts  upon  which  this  question  arises  are  stated  in  the 
opinion. 

WiUdam  F.  Howe  for  appellant.  The  defendant  having 
been  convicted  by  her  confession  of  murder  in  the  second 
degree,  as  murder  was  divided  into  different  degrees  by  opera- 
tion of  section  36  of  the  Penal  Code,  she  could  not  be  there- 
after tried  for  the  same  crime  in  any  other  degree.     {People 
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▼.  Dtxidmg,  84  N.  Y.  478,  483,  484 ;  1  Bishop  Or.  L.  §  676 ; 
Krmg  v.  Missouri,  107  U.  S.  221.)  A  conviction  by  con- 
fession—  a  plea  of  guilty  —  of  a  lesser  degree  of  crime  is,  of 
itself,  an  acquittal  of  record  of  all  higher  degrees  of  crime 
embraced  in  the  indictment.  (People  ex  rd.  Evans  v, 
McEoen,  67  How.  105 ;  Code  of  Crim.  Pro.  §  471 ;  People 
v.  Shepherd,  25  N.  Y.  419 ;  4  Bl.  Com.  336.) 

McKemie  Semple  for  respondent.  The  fact  that  upon  the 
first  trial  the  jury  was  impanneled  and  sworn  and  evidence 
submitted  by  the  prosecution  to  sustain  the  issues  on  their 
part,  does  not  constitute  jeopard  available  to  the  appellant  by 
p|pa  or  otherwise,  within  the  meaning  of  the  Constitution  or 
of  the  Code  of  Criminal  Procedure,  the  jury  having  been 
subsequently  discharged  from  the  consideration  of  the  case 
by  leave  of  the  court  and  with  the  consent  of  the  appellant 
and  of  the  public  prosecutor.  (Code  Crim.  Pro.  §§  428,  429, 
430.)  The  provisions  of  the  Code  of  Criminal  Procedure  are 
simply  declaratory  of  the  law  as  it  was  formerly,  understood, 
declared  and  decided.  (Cancemi  v.  People,  18  N.  T.  118; 
People  v.  Beagle,  60  Barb.  527;  1  Bishop  on  Crim.  Law 
[7th  ed.],  §  998,  n.  5 ;  Elijah  v.  State,  1  Humph.  102 ;  Wittiam 
v.  Commonwealth,  2  Grat.  567 ;  Dye  v.  Commonwealth,  2  id. 
662 ;  Ferrous  Case,  L.  Raym.  84 ;  KimlocKs  Case,  Foster,  16, 
27 ;  S.  C,  sub  nom.  Rex  v.  Kvrdock,  1  Wils.  157 ;  Rex  v. 
Stokes,  6  Car.  &  P.  151 ;  Regvna  v.  Decvne,  5  Cox  C.  C,  501 ; 
State  v.  McKee^  1  Bailey,  651,  654 ;  Commonwealth  v.  Nix, 
11  Leigh,  636 ;  Stuart  v.  State,  15  Ohio  St.  155 ;  Cooley's 
Const.  Lim.  [5th  ed.]  401,  n.  7 ;  People  v.  AUcott,  2  Johns. 
Cas.  301 ;  Wharton's  Crim.  PI.  and  Pr.  §  518.)  The  putting 
in  by  defendant  of  a  plea  of  guilty  of  murder  of  the  second 
degree,  which,  in  pursuance  of  leave  granted  on  her  own 
motion,  was  withdrawn  before  sentence,  does  not  constitute 
acquittal  of  the  crime  of  murder  of  the  first  degree,  available 
by  plea  or  otherwise,  upon  her  subsequent  prosecution  and 
trial  (People  v.  Guenther,  24  N.  Y.  100 ;  People  v.  Dowling, 
Siokbls  — Vol.  LXV.    4 
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84  id.  478 ;  People  v.  Palmer,  43  Hun,  397.)  The  mere 
putting  in  of  a  plea  to  the  indictment  of  guilty  of  a  lesser 
degree  of  the  crime  charged  does  not  operate  as  a  conviction 
of  the  lesser  and  an  acquittal  of  the  higher  degree  of  the 
crime  until  the  plea  is  accepted,  and  nothing  but  the  passing 
of  sentence  upon  the  plea  can  be  treated  and  regarded  as  an 
acceptance.  (Krmg  v.  Stale  of  Missouri,  107  U.  S.  224.) 
Former  acquittal  is  available  by  plea  only,  and  failure  to  plead 
it  is  a  waiver  thereof.  (Code  of  Crim.  Pro.  §§  332,  339 ; 
People  v.  Beryairwn,,  2  Parker's  Or.  R.  201 ;  Bishop  on  Grim. 
Pro.  §§  806,  813 ;  State  v.  Barnes,  32  Maine,  530  Archbold's 
Or.  PI.  and  Pr.  [Waterman's  ed.]  373.) 

Andrews,  J.  The  jurisdiction  vested  in  this  court  by 
chapter  493  of  the  Laws  of  1887,  to  order  a  new  trial  on 
appeal  from  a  judgment  of  conviction  in  a  capital  case,  where 
it  is  satisfied  that  the  verdict  was  against  the  weight  of  evi- 
dence, or  that  justice  requires  a  new  trial,  is  invoked  upon  this 
appeal.  The  power  to  grant  a  new  trial  upon  these  grounds 
formerly  pertained  exclusively  to  the  Supreme  Court.  But 
as  now,  by  the  act  of  1887,  an  appeal  lies  directly  to  this  court 
from  a  judgment  of  death  rendered  by  the  trial  court,  with- 
out any  intermediate  review  in  the  Supreme  Court,  the  power 
to  grant  a  new  trial  under  the  same  circumstances,  as  it  was 
formerly  exercised  by  the  Supreme  Court,  was  with  manifest 
propriety  and  justice  conferred  upon  this  court.  It  was  not, 
however,  the  intention  of  the  statute  of  1887  to  confer  upon 
this  court  a  new  power  not  theretofore  exercised  by  appellate 
courts  to  grant  new  trials  in  criminal  cases,  or  to  confer  a 
power  to  supervise  or  set  aside  the  judgments  of  courts  of 
original  jurisdiction  upon  other  or  different  considerations  than 
those  which  governed  the  Supreme  Court  in  similar  cases. 
The  statute  simply  invested  this  court  with  the  jurisdiction 
formerly  possessed  by  the  Supreme  Court  to  grant  new  trials 
on  the  merits,  a  change  made  necessary  by  the  change  of  pro- 
cedure. Therefore,  in  determining  whether  in  a  case  brought 
to  this  court  under  the  statute  of  1887,  a  new  trial  should  be 
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granted  on  the  merits,  this  court  is  bound  by  the  settled  rules 
governing  appellate  courts  possessing  and  exercising  this  juris- 
diction. It  is  a  cardinal  principle  in  our  jurisprudence  that  the 
jury  is  the  ultimate  tribunal  for  the  investigation  and  determ- 
ination of  questions  of  fact.  It  is  no  more  the  province  of  an 
appellate  court  than  of  the  court  of  original  instance  to  determ- 
ine controverted  questions  of  fact  arising  upon  conflicting 
evidence.  Neither  can  lawfully  usurp  the  appropriate  function 
of  the  jury,  and  neither  caii  substitute  its  own  judgment  for 
that  of  the  jury  where  the  facts  are  reasonably  capable  of 
diverse  or  opposing  inferences.  But  the  power  to  grant  new 
trials  is  an  essential  safeguard  against  the  miscarriage  of 
justice ;  and  in  nearly  all  judicial  systems  the  courts  in  some 
form  have  been  invested  with  this  power  as  a  protection  against 
passion,  prejudice,  mistake,  perversity  or  corruption  on  the  part 
of  jurors ;  and  these  are  the  matters  to  be  considered  by  the 
court  when  called  upon  to  supervise  the  findings  of  a  jury. 
In  very  many,  if  not  most,  criminal  cases  there  is  a  conflict 
of  evidence  upon  material  facts.  It  is  primarily  the  province 
and  duty  of  the  jury  to  determine  where  the  truth  lies.  The 
case  may  be  nearly  balanced.  There  must,  according  to  set- 
tled principles  of  criminal  law,  be  a  preponderance  of  evidence 
against  the  defendant  to  authorize  a  conviction.  It  is  the 
duty  of  juries  to  be  guided  by  this  rule.  But  on  which  side 
is  the  preponderance  of  evidence  cannot  be  determined  by 
fixed  rules.  It  must  be  left,  after  all,  to  the  good  sense  of  the 
jury,  under  proper  instructions  as  to  the  law,  to  determine  the 
question.  The  court  may  entertain  some  doubt  whether 
the  fact  was  properly  found  by  the  jury,  and  in  case  of  sen 
ous  doubt,  especially  in  a  criminal  case,  it  may,  if  in  its 
opinion  justice  requires  it,  order  a  new  trial.  But  the  mere 
fact  that  there  is  a  conflict  in  the  evidence  is  not  alone 
a  ground  for  a  new  trial.  The  court  must  be  able,  upon  a 
review  of  the  proceedings,  to  reach  the  conclusion  that  injus- 
tice has  probably  been  done  on  the  trial,  before  it  is  justified 
in  setting  aside  the  verdict  of  the  jury.  In  the  nature  of 
the  inquiry  the  matter  is  not  capable  of  exact  rules  or  defini- 
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tion,  and  the  court  must  act  in  the  exercise  of  a  discretion, 
having  reference  to  the  circumstances  of  the  particular  case. 

The  court  would  not,  we  think,  be  justified  in  granting  a 
new  trial  in  this  case,  under  the  act  of  1887.  There  is  much 
to  appeal  to  the  sympathies  in  the  unfortunate  condition  of 
the  defendant.  But  the  evidence  justified  the  jury  in  find- 
ing that  in  shooting  her  husband  she  acted  deliberately  and 
with  premeditation,  with  the  intention  of  taking  his  life. 
The  defendant,  before  leaving  her  rooms  on  One* Hundred 
and  Twenty-fifth  street,  shortly  before  the  homicide, 
armed  herself  with  the  pistol.  According  to  the  testimony 
of  disinterested  witnesses  of  the  transaction,  she  was  first  seen 
following  her  husband  on  the  avenue,  and  deliberately  shot 
him  from  behind  while  he  was  walking  ahead  of  her,  appar- 
ently unconscious  of  her  presence  in  the  vicinity.  The  story 
of  the  defendant  of  the  occurrences  immediately  preceding 
the  shooting,  not  only  is  without  any  corroboration,  but  is 
irreconcilably  inconsistent  with  the  facts  as  observed  by  the 
other  witnesses.  Her  story  that  the  deceased  attempted  to 
attack  her  with  a  razor  is  not  only  inconsistent  with  "the 
testimony  of  the  other  eye-witnesses  of  the  shooting,  but 
seems  conclusively  disproved  by  the  uncontroverted  evidence 
that  the  razor  of  the  deceased  was  found  after  his  death  in 
his  inside  vest  pocket,  wrapped  in  paper  and  tied  around  with 
a  string,  and  no  other  razor  was  found  in  the  vicinity.  Upon 
the  whole  facts,  we  cannot  say  that  the  verdict  was  against 
the  weight  and  preponderance  of  evidence,  or  that  justice 
requires  a  new  trial.  The  defendant  may  have  been  driven 
almost  to  desperation  by  the  wrongs  and  insults  of  her  hus- 
band, but  the  circumstances  of  the  shooting,  as  the  jury  had 
a  right  to  find  them,  do  not  show  that  the  homicide  was  either 
justifiable  or  that  the  defendant  acted  in  the  heat  of  passion 
or  without  an  intent  to  kill. 

The  remaining  question  arises  upon  the  claim  made  by  the 
counsel  for  the  defendant,  that  on  a  former  trial  under  the 
indictment  the  defendant  had,  by  legal  intendment,  been 
acquitted  of  the  principal  offense  of  murder  in  the  first 
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degree,  which  was  a  bar  to  a  subsequent  trial  and  conviction 
for  that  degree  of  homicide.  The  facts  upon  which  this 
question  depends  are  briefly  these:  On  a  former  trial  the 
defendant,  upon  arraignment,  pleaded  not  guilty,  and  a  jury  was 
impanneled  and  sworn  to  try  the  issue.  The  trial  proceeded 
and  witnesses  were  sworn  and  examined  in  behalf  of  the 
prosecution.  At  the  conclusion  of  the  case  on  the  part  of 
the  People,  by  mutual  consent  of  the  defendant,  the  district 
attorney  and  the  court,  the  jury  were  discharged  and  the 
defendant  withdrew  her  plea  of  not  guilty  and  pleaded  guilty 
of  murder  in  the  second  degree,  which  latter  plea  was  accepted 
by  the  court,  but  no  sentence  was  pronounced.  On  a  subse- 
quent day  the  defendant,  by  her  counsel,  applied  to  the  court 
to  be  permitted  to  withdraw  her  plea  of  guilty  of  murder  in 
the  second  degree,  and  the  district  attorney  consenting  thereto, 
the  court  allowed  the  motion,  and  the  defendant  thereupon 
withdrew  her  said  plea  and  again  pleaded  not  guilty  to  the 
indictment.  The  grounds  upon  which  the  application  to  with- 
draw the  former  plea  was  made,  or  upon  which  it  was  granted, 
do  not  appear.  The  trial,  from  which  the  present  appeal  is 
taken,  was  thereafter  had  under  the  general  plea  of  not  guilty 
so  interposed,  which  resulted  in  the  present  conviction.  It  is 
now  claimed  that  the  acceptance  of  the  plea  of  guilty  of 
murder  in  the  second  degree  on  the  former  trial,  was,  in  law, 
an  acquittal  of  the  defendant  of  the  crime  of  murder  in  the 
first  degree,  which  acquittal  stood  in  full  force  and  unimpaired 
by  the  subsequent  proceedings.  It  would  be  a  complete 
answer  to  this  claim,  in  point  of  law,  that  the  defense  of  former 
acquittal  must  be  pleaded,  and  that,  in  the  absence  of  a  plea 
setting  it  up,  the  question  cannot  be  raised.  This  was  the 
rule  before  the  enactment  of  the  Code  of  Criminal  Procedure, 
and  is  recognized  by  that  statute.  (People  v.  Benjamin,  2 
Park.  Cr.  Kep.  201;  Code,  §§  332,  339;  see,  also,  State  v. 
Barnes;  32  Me.  530 ;  Bishop  on  Crim.  Pro.  §§  806,  813.) 
But  in  a  capital  case,  if  it  was  made  to  appear  that  there 
had  been  a  former  acquittal,  we  should  deem  it  our  duty,  under 
the  statute  of  1887,  to  take  notice  of  the  fact,  although  not 
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presented  by  a  formal  plea.  The  contention  that  the  accept- 
ance of  the  plea  of  guilty  of  murder  in  the  second  degree  on 
the  former  trial  was,  in  law,  an  acquittal  of  the  higher  offense, 
notwithstanding  its  withdrawal  at  the  instance  of  the  defend- 
ant, is  placed  on  the  supposed  analogy  with  those  cases  in 
which  it  has  been  held  that  where  a  defendant  indicted  for  mur- 
der is  put  on  his  trial  for  that  crime,  a  conviction  of  murder  in 
the  second  degree,  or  of  manslaughter,  is  an  acquittal  of  any 
higher  degree  of  the  crime  than  that  for  which  he  was  con- 
victed ;  and  that  although  the  defendant  succeeds  in  procuring 
a  reversal  of  the  judgment  convicting  him  of  the  lesser 
offense,  he  does  not  thereby  waive  the  benefit  of  the  former 
verdict  as  an  acquittal  for  the  higher  offense,  but  may  insist 
upon  it ;  and  he  cannot  thereafter  be  tried  for  any  higher 
degree  of  crime  than  that  of  which  he  was  formerly  convicted. 
The  preponderating  weight  of  authority  sustains  the  general 
principle  as  above  stated.  {Slaughter  v.  State  6  Humph.  [Tenn.] 
411 ;  State  v.  Boss,  29  Mo.  32  ;  People  v.  Giknore,  4  Cal.  378 ; 
State  v.  Hendry,  5  La.  An.  588 ;  State  v.  Kittle,  2  Tyler  [Vt.] 
472.)  In  this  state  the  same  doctrine  is  recognized  in 
cases  of  inferior  offenses.  {People  v.  Gueniher,  24  N.  Y.  100 ; 
People  v.  Bowling ',  84  id.  478.)  The  question  has  not  arisen 
in  this  state,  so  far  as  we  know,  on  an  indictment  for  murder, 
but  a  fortiori,  if  the  doctrine  contended  for  is  applicable  in 
case  of  minor  offenses,  it  is  to  those  of  the  higher  grade.  In 
determining  whether  the  principle  of  these  decisions  is  appli- 
cable in  the  present  case,  the  ratio  decidendi  is  to  be  con- 
sidered. The  doctrine  that  a  man  once  tried  and  convicted, 
or  acquitted  of  a  crime  on  a  valid  indictment  by  a  court  of 
competent  jurisdiction,  cannot  be  tried  again  for  the  same 
offense  has  its  foundation  in  the  principles  of  justice  and  is 
a  very  ancient  doctrine  of  the  common  law.  It  is  embodied 
in  that  provision  of  the  Constitution  of  our  state  (art.  1,  §  6), 
which  declares  that  "  No  person  shall  be  subject  to  be  twice 
put  in  jeopardy  for  the  same  offense."  In  the  application 
of  this  constitutional  principle,  it  is  well  settled  that  an 
acquittal  or  conviction  by  verdict  of  a  jury,  although  not  fol- 
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lowed  by  judgment  or  sentence,  is  an  acquittal  or  conviction 
which  protects  an  accused  person  against  another  trial,  pro- 
vided there  was  a  competent  court  and  a  lawful  indictment,  or, 
in  case  of  conviction,  so  long  as  the  judgment  remains  unre- 
versed. And,  whether  the  conviction  was  on  confession  or  by 
verdict,  the  rule  was  the  same.  {Sheperd  v.  People,  25  N .  Y. 
406,  and  cases  cited.)  But  in  this  state  and,  generally,  else- 
where, a  party  convicted  is  permitted,  in  some  form,  to  have 
a  review  for  the  purpose  of  correcting  any  errors  of  fact  or 
law  which  may  have  been  committed  on  the  triaL  And  it 
became  a  settled  qualification  of  the  doctrine  that  a  party 
could  not  be  twice  tried  for  the  same  offense,  that  by  seeking 
and  obtaining  a  new  trial  for  error,  he  thereby  waived  the 
constitutional  protection  and  could  be  again  tried  for  the  offense 
of  which  he  was  formerly  convicted.  (  United  States  v.  Keen, 
1  McLean,  435 ;  People  v.  Dowling,  supra.)  But  this  doc- 
trine, in  turn,  was  limited  so  as  to  protect  a  defendant^  who 
secured  a  reversal  and  new  trial,  from  being  again  pqt  on  trial 
for  a  higher  grade  of  the  same  offense,  or  for  another  offense 
included  in  the  same  indictment,  of  which  higher  grade,  or  of 
which  other  offense  the  first  conviction  was,  by  inference,  an 
acquittal.  So  it  was  held  that  a  verdict  of  conviction  of  one 
of  several  offenses  charged  in  an  indictment,  or  of  a  lesser 
degree  of  a  single  offense,  implied,  although  the  verdict  was 
silent  on  the  subject,  that  the  jury  found  the  defendant  not 
guilty  of  such  other  offenses,  or  of  the  higher  degrees  of  the 
same  offense.  It  was  on  the  theory  that  the  verdict  was 
separate  and  divisible,  being  both  a  verdict  of  acquittal  and 
conviction,  and  that  there  was  no  inconsistency  between  a  claim 
that  the  defendant  was  not  guilty  even  of  that  of  which  he 
was  convicted,  and  the  claim  that  the  verdict  still  stood  as  an 
acquittal  of  the  other  matters  charged  in  the  indictment,  that 
the  defendant  was  permitted,  on  a  new  trial,  to  urge  the  former 
verdict  as  an  acquittal  of  all  the  matters  charged,  other  than 
that  on  which  the  conviction  was  had.  The  reason  of  the 
rule  has,  we  think,  no  application  to  the  present  case.  The 
confession  of  guilty  of  murder  in  the  second  degree  having 
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been  voluntarily  withdrawn  by  the  defendant  on  her  applica- 
tion to  the  court,  removed,  as  is  justly  claimed  by  the  assistant 
district  attorney,  in  his  very  able  argument,  the  only  prop  which 
sustained  alike  the  conviction,  as  also  the  constructive  acquittal, 
of  the  defendant  of  the  higher  crime.  It  left  the  case  without 
any  plea  whatever  until  the  defendant  again  interposed  her  gen- 
eral plea  of  not  guilty  to  the  whole  indictment,  and  in  a  criminal 
case  an  arraignment  and  plea  are  essential  to  a  valid  trial  and 
judgment.  (People  v.  Brodner,  107  N.  Y.  1,  and  cases  cited.) 
The  waiver  wrought  by  the  withdrawal  of  the  plea  involved 
the  waiver  of  all  which  depended  on  the  plea,  and  this  included 
a  waiver  of  the  benefit  of  the  implication  which  existed,  so 
long  as  the  plea  remained,  of  an  acquittal  of  the  higher  crime. 
We  think  that  neither  upon  reason  nor  principle  can  the  defense 
of  former  jeopardy  be  maintained.  (As  to  waiver  in  criminal 
cases,  see  Pierson  v.  People,  79  N.  Y.  424,  and  cases  cited.) 
The  case  of  Krmg  v.  Missouri  (107  U.  S.  221)  does  not, 
we  think,  decide  the  question  now  presented.  In  that  case 
there  was  a  confession  of  the  crime  of  murder  in  the  second 
degree,  followed  by  sentence  and  judgment  in  the  state  court 
of  Missouri.  The  sentence  was  set  aside  by  the  appellate 
court  of  the  state,  because  in  violation  of  an  understanding 
between  the  prosecuting  officer,  the  defendant,  and  the  court, 
as  to  the  length  of  sentence  in  case  the  defendant  should 
plead  guilty,  and  the  appellate  court  remanded  the  case  to  the 
lower  court  for  further  proceedings.  "When  the  cause  was 
again  moved  the  defendant  stood  on  his  plea  of  guilty  of  murder 
in  the  second  degree  and  its  acceptance  by  the  court,  and 
refused  to  withdraw  it.  The  court  thereupon  directed  a  plea 
of  not  guilty  to  be  put  upon  the  record  against  the  defendant's 
protest,  and  he  was  thereupon  tried  and  convicted  of  murder 
in  the  first  degree.  The  judgment  was  reversed  by  the 
Supreme  Court  of  the  United  States.  In  the  present  case 
there  was  neither  sentence  nor  judgment  on  the  plea,  and  the 
defendant  voluntarily  withdrew  the  plea  and  pleaded  over  to 
the  indictment.  It  is  quite  clear  from  the  prevailing  opinion 
in  the  Krmg  Case  that  the  absence  of  these  circumstances  in 
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that  case  had  a  controlling  influence.  We  are  of  opinion, 
therefore,  that  the  defense  of  former  acquittal,  if  properly 
pleaded,  could  not  have  prevailed. 

We  deem  it  unnecessary  to  consider  whether  the  legislature, 
by  sections  464  and  544  of  the  Code  of  Criminal  Procedure, 
have  changed  the  rule  that  a  conviction  for  a  lesser  grade  of 
an  offense,  or  of  one  of  two  offenses  charged  in  an  indictment, 
imports  an  acquittal  of  the  higher  grade  of  the  offense  or  of 
the  other  distinct  offense.  It  is  assumed  in  the  Krinq  Case 
that  it  would  be  competent  for  the  legislature  to  make  such  a 
change  applicable  to  future  cases. 

The  judgment  should  be  affirmed. 

All  concur,  except  Gray,  J.,  not  voting. 

Judgment  affirmed. 


John  Lynch   et  ah,   Appellants,   v.   Oscar  Pfeiffer, 
Respondent. 

Oscar  Pfeiffer,  Respondent,  v.  John  Lynch  et  al., 
Appellants. 

A  certificate  of  incorporation  of  a  religious  society  organized  under  the 
act  of  1813  (Chap.  60,  Laws  of  1818).  recited  that  the  meeting  at  which 
the  organization  was  perfected  was  composed  of  the  male  members  of 
the  congregation.  It  was  objected  that  the  meeting  was  illegally  organ- 
ized as  the  female  members,  alike  with  the  male,  were  entitled  to  take. 
part.  HMt  that  conceding  this  right,  in  the  absence  of  evidence  thai 
the  female  members  were  excluded,  no  illegality  was  established;  as  if 
they  voluntarily  absented  themselves,  the  male  members  had  the  right  to 
constitute  the  meeting. 

The  certificate  recited  that  "there  being  no  minister,  elders  or  deacons 
present  at  said  meeting,"  certain  persons  named  were  appointed  chair 
man,  assistant  chairman  and  secretary.  Held,  that  there  was  no  implica- 
tion from  the  language  used  that  there  were  any  elders,  and,  in  the  absence 
of  evidence  that  there  were,  the  appointment  was  proper  under  the  pro- 
vision of  said  act  declaring  that  if  there  be  no  elders  then  two  members 
of  the  congregation  shall  preside. 

The  certificate  further  recited  that,  "by  general  consent,  the  society  is  to 
continue  to  be  known  as  the  Manhattanville  Presbyterian  Society." 
Sickels — Vol.  LX V.    6 
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Held,  that  this  was  a  compliance  with  the  provision  of  the  statute 
requiring  that  in  the  certificate  the  name  or  title  by  which  the  society 
'  shall  forever  thereafter  be  called  and  known  shall  be  particularly 
mentioned  and  described." 

The  said  society  in  1875  made  a  conveyance  of  certain  real  estate  to  the 
Presbytery  of  New  York,  a  corporation  authorized  to  take  and  hold  real 
estate,  in  pursuance  of  an  order  of  the  court  granted  upon  a  petition 
stating,  in  substance,  that  there  was  a  mortgage  upon  the  premises 
for  $1,500,  which,  with  interest  from  1872,  was  due  and  unpaid,  then  held 
by  said  Presbytery;  that  there  were  unpaid  assessments  on  the  land  for 
improvements;  that  the  society  and  congregation  were  unable  to  meet 
the  current  expenses  of  the  church,  and  they  had  no  means  of  paying 
the  incumbrances  except  by  a  sale,  that  there  was  besides  a  floating 
debt  of  about  $800,  and  that  the  church  building  required  extensive 
repairs,  which  they  were  unable  to  make;  also,  that  at  a  meeting  of  the 
congregation,  regularly  called,  it  was  resolved  to  transfer  the  church 
property  to  said  Presbytery,  and  the  trustees  were  authorized  to  take  all 
steps  necessary  for  a  legal  transfer.  The  petition  prayed  for  and  the 
order  granted  permission  to  convey  by  deed,  subject  to  all  existing 
incumbrances,  the  amount  of  which,  together  with  the  floating  debt, 
should  constitute  the  consideration.  The  conveyance  was  by  full  cove- 
nant deed  made  in  terms  subject  to  the  said  mortgage.  HMt  that  said 
conveyance  was  duly  authorized  and  was  adequate  and  sufficient  to 
convey  a  good  title. 

M.  A.  B.  Church  v.  O.  8.  B.  Church  (46  N.  Y.  131,  and  73  id.  83) 
distinguished. 

Also,  held,  that  upon  the  conveyance  the  said  mortgage  became  merged  in 
the  superior  legal  title  and  ceased  to  be  an  incumbrance. 

It  seems  that  to  prevent  a  merger  in  such  a  case  the  grantee  mu9t  have  some 
interest  to  keep  the  mortgage  on  foot,  and  there  must  be  an  intent  that 
the  merger  should  not  take  place. 

The  Presbytery  conveyed  the  said  real  estate  to  P.,  who  contracted  to  sell 
the  same  to  McR.  The  latter  refused  to  complete  the  sale  because  of 
alleged  defects  in  the  title.  In  an  action  to  compel  specific  performance, 
aside  from  the  objections  above  stated,  the  purchaser  claimed  that  there 
was  a  mortgage  upon  the  premises  executed  by  the  religious  society. 
The  mortgage  referred  to  was  payable  on  demand,  and  was  given 
nearly  twenty-six  years  before  the  contract  of  sale  was  made.  After 
said  conveyance  all  of  the  mortgagees  named  in  the  mortgage  or 
their  representatives,  executed  releases  to  the  Presbytery,  the  latter 
when  it  sold  and  conveyed  took  a  mortgage  for  part  of  the  purchase- 
money.  It  was  objected  that  the  releases  were  ineffectual,  as  the 
Presbytery  did  not  at  the  time  hold  any  title.  Held,  untenable;  that  the 
fact  that  it  was  a  mortgagee  was  sufficient  to  uphold  a  release  of  a  prior 
mortgage;  also,  that  if  the  releases  were  otherwise  ineffectual  they  fur- 
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nished  strong  evidence,  together  with  the  great  lapse  of  time  and  the 
fact  that  it  was  not  mentioned  in  the  petition  for  sale  by  the  society,  that 
the  mortgage  was  no  longer  a  subsisting  incumbrance;  also,  that  if  it  was 
not  paid  or  otherwise  discharged  it  was  barred  by  the  statute  of  limita- 
tions, and  that,  therefore,  there  were  no  defects  shown  sufficient  to  defeat 
the  action. 

(Argued  May  1,  1888;  decided  June  5,  1888.) 

Appeals  from  judgments  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  orders 
made  January  8,  1886,  which  affirmed  judgments  in  favor  of 
Oscar  Pfeiffer,  the  defendant,  in  the  action  first  above  entitled 
and  the  plaintiff  in  the  second  action.  (Me?n.  of  decision 
below,  38  Hun,  603.) 

These  were  cross  actions  to  compel  specific  performance  of 
a  contract  made  February  14,  1883,  between  said  Oscar 
Pfeiffer  of  the  first  part  and  Anthony  McReynolds  of 
the  second  part,  whereby  in  consideration  of  the  sum  of 
$21,400  to  be  paid,  Pfeiffer  agreed  to  sell  to  McReynolds 
certain  land  situated  in  the  city  of  New  York.  One  thousand 
dollars  was  paid  on  the  execution  of  the  contract,  $12,500 
was  to  be  paid  by  assuming  a  mortgage  for  that  amount  then 
on  the  land,  and  the  balance  of  $7,900  was  to  be  paid  in  cash 
on  delivery  of  the  deed.  A  deed  containing  the  usual  full 
covenants  was  to  be  delivered  on  the  15th  day  of  March, 
1883;  and  on  that  day  Pfeiffer  tendered  a  deed  which 
McReynolds  refused  to  receive,  on  the  ground  that  the  title 
was  defective  and  the  property  not  free  from  incumbrance. 
Prior  to  the  fifteenth  day  of  March,  McReynolds  assigned 
his  contract  to  John  Lynch,  and  the  tender  of  the  conveyance 
was  made  to  both  Lynch  and  McReynolds.  Both  actions 
were  tried  at  the  Special  Term  at  the  same  time,  and  it  was 
there  found  that  Pfeiffer  had  tendered  and  was  able  to  give  a 
good  title,  and  in  his  action  specific  performance  was  decreed. 
The  complaint  in  the  action  commenced  by  Lynch  was 
dismissed. 

MaMhew  Daly  for  respondent.  The  Manhattanville 
Society  was  never  legally  organized  so  as  to  be  capable  of 
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taking  or  holding  real  estate.  (2  K  S.  [6th  ed.],  1654,  1657.) 
As  the  acts  of  neither  the  society  nor  the  Presbytery  indicate 
an  intention  that  a  merger  of  the  mortgage  made  by  the 
Manhattanville  Society  to  Van  Allen  should  take  place,  the 
claim  that  it  was  merged  is  untenable.  The  question  of 
merger  is  one  of  intention  and  of  fact.  (Millard  v.  McMul- 
lin,  5  Hun,  572 ;  White  v.  Leslie,  54  How.  394 ;  Purdy  v. 
Huntington,  42  N.  Y.  334;  Decatur  v.  Walker,  17  Sup.  Ct. 
Rep.  [Mass.]  688  ;  Thomas  on  Mortgages,  131.)  There  being 
no  evidence  of  the  actual  date  of  the  delivery  of  the  deed  to 
the  Presbytery,  its  date  is  presumptively  the  true  time  of  its 
execution  and  delivery.  (Gerard  on  Titles,  514 ;  Jackson  v. 
Hill,  5  Wend.  532;  Robinson  v  Wheeler,  25  N.  Y.  260.) 
The  Revised  Statutes  do  not  affect  this  rule  where  the  deed 
has  been  acknowledged.  (Elsy  v.  Metcalf  1  Denio,  323 ; 
Robinson  v.  Wheeler,  25  K  Y.,  260.)  Under  the  Revised 
Statutes  a  release  is  good  as  a  grant,  and  in  this  state  good  as 
a  conveyance  by  bargain  and  sale,  and  sufficient  to  pass  the 
fee  where  the  releasee  was  not  in  possession  even  where  the 
word  "  grant "  was  not  used.  (Jackson  v.  Fish,  10  Johns. 
456;  21  Wend.  125;  Lynch  v.  Livingston,  2  Seld.  422.) 
A  religious  association  has  not  power  to  convey  real  estate  at 
common  law.  (2  Kent's  Com.  281 ;  De  Ruytep  v.  Trustees 
of  St.  Peter's  Oh.,  3  Barb.  Ch.  119;  xSl  O,  3  Comst.  239 ;  Canal 
Appraisers  v.  People,  17  Wend.  584 ;  Willard's  Eq.  734,  735 ; 
M.  A.  Baptist  Ch.  v.  0.  St.  Baptist  Ch.,  46  N.  Y.  141,  142.) 
As  the  Presbytery  nowhere  assumed  or  agreed  to  pay  the 
incumbrances,  or  to  pay  anything,  the  incumbrances,  therefore, 
although  directed  to  be  expressed  as  the  consideration  of  the 
-deed,  do  not  and  cannot  constitute  the  consideration  of  a  sale. 
{Madison  Ave.  Bap.  Ch.  v.  Oliver  St.  Bap.  Ch.,  46  N.  Y. 
131 ;  73  id.  82.)  A  religious  society  having  no  common-law 
power  to  hold  or  transfer  real  estate,  proceedings  taken  for 
the  purpose  of  enabling  them  to  transfer  must  be  strictly 
construed,  and  the  case  of  a  town  issuing  bonds  is  analogous. 
(Cagwin  v.  Town  of  Hancock,  84  K  Y.  532 ;  Peck  v.  Burr, 
10  id.  299 ;  Town  of  Venice  v.  Woodruff,  72  id.  465 ;  Tozon 
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of  Oakland  v.  Skinner,  4  Otto,  258 ;  Town  of  S.  Ottawa  v. 
Perkins,  4  id.  258 ;  Morton  v.  Town  of  Thompson,  71  N.  Y. 
513;  Town  of  Lyons  v.  Chamberlain,  89  id.  579.)  "Where 
any  court  or  officer  has  acted  without  jurisdiction  the  acts  are 
void,  and  no  appeal  or  certiorari  is  necessary  to  get  rid  of 
them,  but  whoever  acts  thereunder  is  a  trespasser.  (Van 
Hensselaer  v.  Whitbeck,  17  N.  Y.  517.)  There  is  always  an 
implied  warranty  by  the  vendor  that  he  has  a  good  marketable 
title,  unless  such  warranty  is  excluded  by  the  terms  of  the 
contract.  (Gerard  on  Titles  [2d  ed.]  485.)  Equity  will  not 
compel  a  purchaser  to  take  a  doubtful  title.  (Seymour  v. 
Be  Lancy,  Hopk.  436;  affirmed,  5  Cow.  714;  Willard's 
Eq.  Jur.  296.) 

Erastus  F.  Brown  for  respondent.  As  far  as  the  claim  of 
the  trustees  of  the  Presbytery  by  way  of  a  mortgage  was 
concerned,  their  acceptance  of  the  deed  worked  a  merger  of 
the  mortgage  and  was,  of  itself,  a  discharge  of  so  much  of  the 
liability  of  said  society.  (M.  A.  Baptist  Ch.  v.  Baptist  Ch. 
of  0.  St.,  46  K  Y.  131 ;  73  id.  82.)  Upon  the  conveyance  of 
the  property  by  the  Manhattanville  Presbyterian  Church  to  the 
trustees  of  the  Presbytery  of  New  York  the  mortgage  became 
extinct.  (Smith  v.  Roberts,  j)l  N.  Y.  470.)  Independent  of 
Amelia  M.  Mason's  rights,  as  sole  legatee  and  devisee  under 
the  will  of  her  husband,  she  had  the  power,  under  the  mort- 
gage, to  release  the  mortgaged  premises.  (Doolitile  v.  Lewis, 
7  Johns.  Ch.,  45 ;  White  v.  Hicks,  43  Barb.  64,  88 ;  affirmed, 
33  K  Y.  383 ;  Austin  v.  Hall,  13  Johns.  286 ;  Decker  v. 
Livingstone,  15  id.  479.)  The  certificate  of  incorporation 
was  in  all  respects  sufficient.  (Methodist  E.  Ch.  v.  Pickett, 
19  K  Y.  482.) 

Earl,  J.  Several  objections  were  made  by  Lynch  and 
McReynolds  to  the  title  tendered  them  by  Pfeiffer,  and  it  is 
proper  that  the  objections  should  be  examined  in  detail : 

(1.)  The  title  to  the  land  comes  through  mesne  conveyances 
from  the  Manhattanville  Presbyterian  Society,  which  pur- 
chased and  took  a  conveyance  of  the  land  in  June,  1882.     It 
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is  objected  that  that  society  was  not  regularly  organized,  and 
that  it  could  not,  therefore,  hold  or  convey  land.  It  was 
organized  under  the  act  chapter  60  of  the  Laws  of  1813,  pro- 
viding for  the  formation  of  religious  associations.  That  act 
specifies  particularly  how  societies  of  this  kind  could  be 
organized,  and,  so  far  as  we  can  perceive,  all  of  its  provisions 
were  complied  with. 

It  is  recited  in  the  certificate  of  incorporation  that  th$ 
meeting  at  which  the  organization  was  perfected,  was  com- 
posed of  the  male  members  of  the  congregation ;  and  it  is 
objected  that  the  meeting  was  illegally  organized  if  confined 
to  the  male  members,  as  all  the  members  of  the  congregation, 
both  male  and  female,  were  entitled  under  the  act  to  take  part 
in  the  meeting.  The  organization  was  perfected  the  15th  of 
August,  1851.  It  is  claimed,  on  the  part  of  Pfeiffer,  that  the 
statute  prescribed  that  none  but  male  members  of  legal  age 
could  participate  in  the  meeting.  We  are  referred  to  no 
statute  making  such  a  provision.  But  if  we  assume  tliat  all 
the  members  of  the  congregation  of  lawful  age  had  the  right 
to  participate  in  the  meeting,  it  is  not  shown  that  any  were 
excluded.  While  it  is  recited  in  the  certificate  that  the  meeting 
was  composed  of  the  male  members  of  the  society,  for  aught  that 
appears  the  female  members  may  have  absented  themselves, 
and  if  they  did  the  male  members  had  the  right  to  constitute 
the  meeting.  Certainly  there  is  nothing  to  show  that  any 
female  member  was  excluded  from  the  meeting. 

The  statute  provides  that  on  the  day  of  the  election  two  of 
the  elders  shall  preside,  and  if  there  be  no  such  officers,  then 
two  members  of  the  congregation  shall  preside  at  the  election. 
The  certificate  recites  that  "  there  being  no  minister,  elders  or 
deasons  present  at  said  meeting,  David  Stevens  was  appointed 
its  chairman,  R.  C.  Andrews,  assistant  chairman,  and  William  R. 
Dunshee,  secretary."  There  is  no  implication,  from  this 
language,  that  there  were  any  elders,  and  there  is  no  proof  that 
there  were  any.  Hence  it  was  perfectly  proper  for  the  mem- 
bers of  the  congregation  present  to  select  two  of  their  number 
to  preside  at  the  election  of  trustees. 
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The  certificate  further  recites  that  "  by  general  consent  the 
society  is  to  continue  to  be  known  as  the  Manhattanville 
Presbyterian  Society."  That  is  a  perfect  compliance  with  the 
provision  of  the  statute,  which  requires  that  in  the  certificate 
of  the  incorporation  "the  name  or  title  by  which  the  said 
trustees  and  their  successors  shall  forever  thereafter  be  called 
and  known,  shall  be  particularly  mentioned  and  described." 

We  are  satisfied,  therefore,  that  the  Manhattanville  Presby- 
terian Society  was  legally  organized. 

(2.)  It  appears  that  the  Manhattanville  Presbyterian  Society 
made  a  conveyance  of  this  land  by  deed  dated  May  15,  1875, 
to  the  Presbytery  of  New  York,  a  corporation  authorized  to 
take  and  hold  real  estate.  But  it  is  claimed  that  the  society 
was  not  authorized  to  make  that  conveyance,  and  hence  that 
it  was  void  and  no  title  passed  to  the  Presbytery.  It  was 
provided  in  the  act  of  1813  that  the  chancellor,  to  whose 
powers  the  Supreme  Court  has  succeeded,  in  case  he  should 
deem  it  proper,  could  make  an  order  for  the  sale  of  real  estate 
belonging  to  a  religious  corporation,  and  direct  the  appli- 
cation of  moneys  arising  therefrom  by  the  corporation.  In 
pursuance  of  that  provision,  in  May,  1875,  the  trustees  pre- 
sented a  petition  to  the  Supreme  Court  in  which  they  repre- 
sented that  the  Manhattanville  Presbyterian  Society  was 
seized  in  fee  of  the  land  in  question ;  that  in  1857,  by  virtue 
of  an  order  of  the  court,  the  trustees  executed  a  mortgage  to 
one  Van  Allen  upon  which  there  was  then  due  and  unpaid 
the  principal  sum  of  $1,500,  and  interest  from  June,  1871 ; 
that  that  mortgage,  through  several  mesne  assignments,  was 
then  held  by  the  trustees  of  the  Presbytery  of  New  York ; 
that  there  were  unpaid  assessments  upon  the  land  for  improve- 
ments, bearing  interest  at  the  rate  of  twelve  per  cent  from 
the  date  of  confirmation ;  that  the  church  membership  of  the 
society  and  congregation  was  so  reduced  in  numbers  as  to  make 
it  impossible  to  meet  the  current  expenses  of  sustaining  their 
church  property  and  religious  worship  therein ;  that  they  had  no 
income  except  from  the  rental  of  pews  and  that  that  was 
wholly    insufficient    for  the  purposes  aforesaid;  that  they 
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had  no  means  of  paying  the  incumbrances  except  by  a  sale 
of  the  premises ;  that  besides  a  floating  debt  of  about  $300, 
the  church  building  required  expensive  repairs,  which  they 
were  unable  to  make ;  that  the  location  of  the  property  was 
such  as  to  expose  it,  from  time  to  time,  to  other  assessments 
for  street  openings  or  other  objects ;  that  at  a  meeting  of  the 
congregation,  regularly  called,  it  was  resolved  to  transfer  the 
church  property  to  the  trustees  of  the  Presbytery  of  New 
York,  and  that  the  trustees  of  the  church  be  authorized  to 
take  all  measures  necessary  for  a  legal  transfer  of  tha  same ; 
and  they  prayed  that  an  order  might  be  entered  authorizing 
them  to  execute  and  deliver  to  the  trustees  of  the  Presbytery 
of  New  York  a  deed  in  fee  simple  conveying  to  them  and 
their  successors  and  assignees  the  premises  described,  subject 
to  all  existing  incumbrances,  the  amount  of  which,  together 
with  the  floating  debt,  should  constitute  the  consideration  to 
be  expressed  therein.  The  court  thereupon  made  an  order 
that  the  trustees  of  the  society  be  authorized  to  execute  and 
deliver  to  the  trustees  of  the  Presbytery  of  New  York  a  deed 
in  fee  simple  of  the  land  described  in  the  petition ;  that  such 
deed  be  subject  to  all  existing  incumbrances,  and  that  the 
amount  thereof,  together  with  the  floating  debt  of  $300,  con- 
stitute the  consideration  to  be  expressed  in  the  deed.  In 
pursuance  of  that  order,  on  the  18th  day  of  May,  1875»  the 
society  executed  a  deed  to  the  trustees  of  the  Presbytery  of 
the  premises  described,  reciting  a  consideration  of  $3,736, 
"  lawful  money  of  the  United  States  of  America,  to  it  in 
hand  paid  by  the  party  of  the  second  part."  The  deed  con- 
tained the  usual  full  covenants  and  was  made  in  terms  subject 
to  the  Van  Allen  mortgage.  Thereafter,  on  the  7th  day  of 
November,  1881,  the  trustees  of  the  Presbytery  of  New 
York,  by  a  deed  containing  no  covenants,  conveyed  the  same 
land  to  Pf eiffer,  and  Pfeiffer,  to  secure  a  portion  of  the  pur- 
chase-price, executed  to  them  a  mortgage  for  $12,500. 

We  see  no  reason  to  doubt  that  the  deed  from  the  Man- 
hattanville  Presbyterian  Society  to  the  trustees  of  the 
Presbytery  of    New  York  was  duly  authorized  and  in  all 
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respects  adequate  and  sufficient  to  convey  a  good  title  to  the 
premises.  The  petition  was  sufficient  to  give  the  court  juris- 
diction to  make  the  order,  and  although  the  deed  recites  that 
the  consideration  was  the  sum  of  $3,766,  in  hand  paid,  yet  it 
would  not  be  invalid  if  the  consideration  had  not  in  fact  been 
paid,  but  had  been  agreed  to  be  paicL  In  reaching  the  con- 
clusion as  to  the  validity  of  that  conveyance  we  come  in  con- 
flict with  nothing  decided  in  Madison  Avenue  Baptist 
Church  v.  Oliver  Street  Baptist  Church  (46  N.  Y.  131, 
and  73  id  82.)  In  that  case  this  court  held  upon  the  facts 
there  appearing,  which  were  very  unlike  those  in  this  case,  that 
no  sale  of  the  property  was  intended ;  that  the  whole  scheme 
was  to  effect  a  union  of  the  two  churches  and  a  dissolution  of 
the  grantor  as  a  religious  corporation,  which  was  to  reap  no 
benefit  whatever  from  the  conveyance,  and  hence  that  it  could 
not  be  regarded  as  a  sale.  Here  the  grantor  survived  as  a  cor- 
poration, and  was  to  be  benefited  by  the  payment  of  its  debts, 
and  there  was  a  transmission  of  property  from  one  party  to 
another  for  an  adequate  consideration,  and  hence  in  every 
sense  there  was  a  sale. 

(3.)  The  Van  Allen  mortgage  did  not  after  the  conveyance 
continue  to  be  an  incumbrance  upon  the  premises,  but  became 
merged  in  the  superior  legal  title  which  the  trustees  of  the 
Presbytery  took  by  the  deed.  In  order  to  prevent  a  merger 
in  such  a  case  the  grantee  should  have  some  interest  to  keep 
the  mortgage  on  foot,  and  there  must  be  an  intent  that  the 
merger  should  not  take  place.  {James  v.  Morey,  2  Cow.  246 ; 
Champney  v.  Cocpe,  32  N.  Y.  543  ;  Bascomh  v.  Smith,  34  id. 
320.)  Here,  after  the  conveyance  to  the  Presbytery,  so  far  as 
appears,  it  had  no  interest  whatever  in  preserving  the  lien 
of  the  mortgage,  and  there  was  clearly  no  intention  on  the 
part  of  the  Presbytery  to  keep  the  mortgage  on  foot.  All  the 
facts  show  that  it  was  the  intention  of  the  parties  that  the 
Presbytery  should  pay  the  mortgage  as  a  part  of  the  considera- 
tion for  the  purchase  of  the  property,  and  therefore  the  Van 
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Allen  mortgage  ceased  to  be  an  incumbrance  upon  the 
property. 

(4-.)  It  is  further  objected  that  the  property  was  incum- 
bered by  a  mortgage  made  by  the  Manhattan ville  Presbyterian 
Society  to  William  G.  Bull,  John  L.  Mason,  William  P.  Cook 
and  Jesse  W.  Benedict  on  the  30th  day  of  April,  1857,  nearly 
twenty-six  years  before  the  contract  of  sale  between  Pfeiffer 
and  McReynolds.  That  mortgage  was  payable  on  demand, 
and  hence  has  long  since  apparently  been  barred  by  the  statute 
of  limitations.  After  the  conveyance  by  the  trustees  of  the 
Presbytery  to  Pf  eiffer  all  the  mortgagees  named  in  that  mort- 
gage, or  their  representatives,  executed  releases  thereof  to  the 
trustees  of  the  Presbytery  of  New  York.  It  is  claimed,  how- 
ever, that  those  releases  were  ineffectual  because  the  Presbytery 
"did  not  at  the  time  hold  any  title  to  the  premises.  But  it  was 
at  that  time  a  mortgagee  of  the  premises,  and  that  was  suffi- 
cient to  uphold  a  release  of  a  prior  mortgage.  The  facts  show 
sufficiently  that  it  was  the  intention  of  the  Presbytery  by 
obtaining  the  releases  to  perfect  the  title  wliich  it  had  con- 
veyed to  Pfeiffer.  But  if  the  releases  were  otherwise  ineffec- 
tual, they  furnish  strong  evidence,  together  with  the  great  lapse 
of  time  and  the  omission  to  mention  the  mortgage  in  the  pro- 
ceeding for  the  sale  of  the  land  by  the  Manhattan  ville  society, 
that  the  mortgage  is  no  longer  a  subsisting  incumbrance  or 
obligation,  and  the  same  if  not  paid  or  otherwise  discharged  is 
barred  by  the  statute  of  limitations. 

We  have,  therefore,  reached  the  conclusion  that  the  title 
tendered  by  Pfeiffer  in  performance  of  his  contract  was  reason- 
ably clear  from  any  defect.  The  alleged  defects,  if  any  exist, 
are  merely  fanciful  and  not  substantial,  and  are  not  sufficient 
to  defeat  an  action  for  specific  performance. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Leonard  Dodge,  Respondent,  v.  Nanoy  Zimmeb,  Appellant. 

Defendant,  as  executrix  of  the  will  of  her  deceased  husband,  under  which 
she  was  the  principal  beneficiary,  presented  the  same  for  probate.  This 
was  contested,  and  pending  the  litigation  she  transferred  to  plaintiff,  by 
written  assignment,  "all  her  right,  title  and  interest,  and  all  claims  of 
every  name  and  nature  which  she  has  or  are  known  to  her,  or  may  exist 
in  her  favor  against  the  estate  *  *  *  by  way  of  legacies,  dower 
thirds,  moieties  or  otherwise."  The  writings  stipulated  that  plaintiff 
might  continue  the  proceedings  and  have  a  decree  of  probate,  or  denial 
of  probate,  as  he  pleased.  Defendant  had  agreed  with  her  attorney  to  pay 
him  for  his  services  a  specified  sum,  in  addition  to  any  costs  allowed  by 
the  surrogate.  The  attorney  proceeded  with  the  litigation  to  a  decree, 
which  charged  the  costs  of  the  proponent  upon  the  estate.  Plaintiff, 
who  was  temporary  administrator  of  the  estate,  paid  the  amount  of  costs 
to  the  attorney.  In  an  action  to  recover  back  the  sum  so  paid  plaintiff 
was  permitted  to  show  that  at  the  time  of  the  execution,  and  before 
delivery  of  the  papers,  defendant  expressly  agreed  to  pay  the  attorney 
Held,  first,  that  whatever  claim  defendant  had  against  the  assets  of  the 
estate,  to  be  reimbursed  for  her  expenses  paid  or  incurred  in  the  litigation, 
was  covered  and  transferred  by  the  assignment,  and  it  became  her  duty 
to  pay  the  attorney  without  recourse  to  the  estate,  and  thus  discharge 
his  lien  upon  the  cause  of  action  assigned;  second,  if  there  was  any 
ambiguity,  it  was  dispelled  by  the  parol  evidence,  which  was  competent 
for  that  purpose;  third,  that,  as  establishing  a  valid  independent 
collateral  agreement,  the  evidence  was  admissible.    . 

Also,  held,  that  the  oral  agreement  to  pay  was  not  invalid  under  the  statute 
of  frauds;  it  was  not  an  agreement  by  defendant  to  pay  the  debt  of 
another,  but  to  pay  her  own  debt  and  discharge  the  lien  of  the  attorney 
created  thereby  upon  the  estate. 

Also,  held,  that  while,  as  against  defendant,  plaintiff  could  have  prevented 
the  collection  of  the  costs  out  of  the  estate,  as  against  the  attorney  he  could 
not;  and  as  the  payment  was  necessary  to  relieve  the  estate  of  the  lien,  it 
was  compulsory;  and  having  thus  been  compelled  to  pay  what  defendant 
was  bound  to  pay,  plaintiff  was  entitled  to  recover  it  back  from  her. 

(Argued  May  1,  1888;  decided  June  5,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  Buffalo,  entered  upon  an  order  made 
April  20, 1886,  which  affirmed  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  verdict,  and  affirmed  an  order  denying  a  motion 
for  a  new  trial. 
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This  action  was  brought  to  recover  the  sum  of  $738.45  paid 
by  the  plaintiff  to  James  C.  Beecher,  Esq.,  an  attorney,  upon 
a  decree  of  the  surrogate  of  Erie  county  in  the  matter  of 
proving  the  last  will  of  Rudolph  Zimmer,  deceased,  award- 
ing said  sum  of  $738.15  as  costs  to  the  defendant  herein,  as 
executrix  of  said  will,  and  directing  that  said  costs  be  paid 
out  of  the  estate  of  said  deceased,  which  decree  was  by  the 
defendant  duly  assigned  to  said  Beecher  and  by  him  assigned 
to  the  plaintiff  upon  his  payment  to  Beecher  of  said  sum 
of  $738.45. 

Budolph  Zimmer  was  the  husband  of  the  defendant;  he 
died,  leaving  a  will,  in  which  he  designated  the  defendant  as 
sole  executrix,  and  bequeathed  to  her  the  larger  portion  of 
his  property ;  defendant  offered  said  will  for  probate,  where- 
upon some  of  the  heirs  appeared  and  opposed  the  probate 
upon  the  ground  that  the  deceased  was  not  of  sound  and  dis- 
posing mind  when  he  made  it,  and  upon  other  grounds. 
Before  presenting  the  will  for  probate  defendant  retained  said 
Beecher  as  her  attorney  to  conduct  the  proceedings,  and  for 
such  purpose  entered  into  an  agreement  with  him,  providing 
that  Beecher  was  to  be  paid  by  her  the  sum  of  $500,  in  addi- 
tion to  any  counsel  fee  and  costs  awarded  in  said  Surrogate's 
Court  in  the  said  proceedings  to  the  proponent  of  said  will, 
out  of  the  estate  of  said  deceased.  The  agreement  also  pro- 
vided that  "  if  said  proceeding  is  in  any  manner  settled  before 
the  said  will  is  admitted  to  probate,  by  withdrawing  said  pro- 
ceeding or  otherwise,  or  if  said  will  is  admitted  without 
contest,  then  this  agreement  is  to  stand,  and  said  sum  is  to  be 
paid  by  said  Nancy  Zimmer  the  same  as  if  said  probate  had 
been  contested." 

Pending  the  proceedings  before  the  surrogate  defendant 
transferred  and  assigned  all  her  interest  in  the  estate  to  plaintiff, 
she  executing  to  him  quit-claim  deeds  and  an  assignment  by 
the  terms  of  which  she  sold  and  assigned  to  plaintiff  "all 
her  right,  title  and  interest,  and  all  claims  of  every  name  and 
nature  which  she  has  or  are  known  to  her  or  may  exist  in  her 
favor  against  the  estate  of  Rudolph  Zimmer    *    *    *    by 
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•way  of  legacies,  dower,  thirds,  moieties  or  otherwise  in  any  or 
all  the  property,  real  or  personal,  of  which  said  Kudolph 
Zimmer  died  seized.  The  assignment  also  contained  a  clause 
authorizing  plaintiff  "either  to  continue  the  proceeding  for 
the  probate  of  said  will  and  to  have  the  same  admitted  to 
probate,"  or  at  his  option  to  have  a  decree  entered  denying 
probate.  The  attorney,  Mr.  Beecher,  was  not  present  when 
the  assignment  was  executed,  and  knew  nothing  of  the  trans- 
action until  after  it  was  executed.  Plaintiff  was  allowed  to 
prove,  under  objection  and  exception,  that  before  the  delivery 
of  the  deeds  and  assignment,  and  before  payment  of  the  agreed 
consideration,  it  was  stated  by  defendant's  counsel,  in  answer  to 
a  query  from  plaintiff,  that  the  payment  "took  care  of 
Mr.  Beecher's  claim  "  for  costs.  The  $500  stipulated  was  paid 
Beecher  out  of  the  sum  paid  for  the  transfers.  The  proceed- 
ings before  the  surrogate  were  continued  and  resulted  in  a 
decree  refusing  to  admit  the  will  to  probate,  but  directing  the 
costs  of  defendant,  as  executrix  and  proponent  of  the  will, 
which  were  allowed  at  the  said  sum  of  $738.45,  to  be  paid  out 
of  the  estate.  Defendant  assigned  the  decree  for  costs  to 
Mr.  Beecher,  who  demanded  payment  thereof  from  plaintiff, 
who  had  been  appointed  and  was  then  acting  as  temporary 
administrator ;  he  paid  the  same,  taking  an  assignment  thereof. 

F.  Brundage  for  appellant.  The  agreements  being  perfect 
on  their  face,  and,  when  read  in  the  light  of  the  surround- 
ing circumstances,  needing  nothing  to  show  that  they  were 
intended  to  express  the  whole  contract,  could  not  be  varied  by 
parol  proof.  (Eighmie  v.  Taylor,  98  N.  Y.  288,  294-297; 
1  Abb.  Ct.  App.  Dec.  461 ;  Marsh  v.  McNair,  99  K  Y.  174.) 
A  written  agreement  can  no  more  be  varied  or  contradicted  in 
respect  to  its  legal  effect  than  it  can  in  respect  to  its  express 
terms.  {Thompson,  v.  Ketcham,  8  Johns.  190;  PaUison  v. 
Hull,  9  Cow.  747 ;  La  Farge  v.  Rwkert,  5  Wend.  187 ; 
Renard  v.  Sampson,  2  Duer,  285 ;  Bissicks  v.  Fayette,  21 
Daily  Keg.,  No.  65,  1882;  Green  v.  CoUins,  86  N.  Y.  246, 
254 ;  Jfmoffh  v.  WhitweU,  52  id.  146 ;  Stoats  v.  Bristow,  73 
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id.  264.)  The  agreement,  if  made,  was  void  by  the  statute, 
being  an  agreement  to  pay  the  debt  of  another.  {Seaman  v. 
Whitehead,  78  N.  Y.  306.)  Beecher  had  no  claim  against  the 
estate.  (Seaman  v.  Whitehead,  78  K  Y.  306.)  The  payment 
to  Beecher  was  a  voluntary  payment  and  cannot  be  recovered 
back.  (Scholey  v.  Hafoey,  72  N.  Y.  578 ;  Lott  v.  Sweezey, 
29  Barb.  87,  91,  93 ;  4  Abb.  Dig.  383 ;  id.  "  Voluntary  Pay- 
ments,"  113-115.)  A  party  cannot  appear  in  one  court  and 
interpose  his  claims  to  recover,  or  to  prevent  a  recovery,  and, 
when  defeated  in  that  court  and  its  judgment  has  passed 
against  him,  maintain  an  action  in  another  court  upon  the 
claims  thus  sought  to  be  established,  ignoring  the  judgment 
standing  against  him  unreversed.  (Pray  v.  liegeman,  98 
N.  Y.  351,  358 ;  Inalee  v.  Hampton,  11  Hun,  156  ;  Dunham 
v.  Roster,  77  N.  Y.  76,  80 ;  StiUwell  v.  Carpenter,  2  Abb. 
K  0.  238,  263,  272,  273 ;  Griffin  v.  Long  I  R.  R.  Co.,  102 
N.  Y449;  Jay  v.  De  Croot,  2  Hun.  205,  207;  CofOeY. 
Noyea,  4  Kern.  329,  331,  332 ;  In  re  Dolan,  88  N.  Y.  320.) 

Addbert  Moot  for  respondents.  The  circumstances  having 
been  changed  by  the  absence  of  Beecher,  and  the  written  con- 
tract having  been  thus  rendered  inapplicable,  it  was  competent 
to  show  by  parol  its  conditions.  (Chopin  v.  Dobson,  78 
N.  Y.  74.)  A.s  Beecher  was  defendant's  attorney  and  acted 
on  her  retainer  alone  throughout  the  will  contest,  as  his  agree- 
ment with  defendant,  the  surrogate's  decree  and  his  own 
testimony  conclusively  show,  his  claim  for  costs  and  counsel 
fees  was  a  charge  against  her,  both  by  reason  of  the  contract 
between  them  and  also  as  a  matter  of  law.  (Seaman  v.  White- 
head, 78  N.  Y.  305  ;  Code,  §§  2558,  2561 ;  Rellows  v.  Sawles, 
1  East.  Rep.  268.)  When  Nancy  Zimmer  undertook  to  collect 
the  claim  in  her  favor  against  the  estate,  as  she  did  by  the 
decree  and  assignment  of  it  to  Beecher,  and  when  she  suc- 
ceeded she  broke  her  contract,  and  the  amount  Dodge  was 
thereby  compelled  to  pay  can  be  recovered  in  this  action  as 
damages  for  the  breach  of  this  contract,  or  as  money  had  and 
received  to  her  use.    (Ilisrer  v.  BuUdy,  15  Wend.  321; 
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Clinton  v.  Strong,  9  Johns.  370 ;  Britton  v.  Frink,  3  How. 
Pr.  102  [Ct.  App.]);  Moulton  v.  Bennett,  18  Wend.  586; 
Myerv.  Clark,  45  N.'Y.  284;  Schooley  v,  Halsey,  60  id. 
489 ;  64  id.  521 ;  72  id.  578 ;  Moses  v.  Macfwline,  2  Burr. 
1009.)  The  circumstances  of  this  case  fully  warranted  the 
finding  that  it  was  understood  Nancy  was  to  pay  Beecher's 
full  "  claim,"  and  parol  evidence  was  admissible  to  establish 
the  agreement.  (Chopin  v.  Dobson,  78  N.  Y.  74;  Hope  v. 
Balin,  58  id.  380  ;  Hosier  v.  N.  Y  ds  PMl.  R.  Co.,  15  Week. 
Dig.  99 ;  Wallis  v.  Little,  103  Eng.  Com.  L.  368 ;  LindUy  v. 
Lacy,  112  id.  578 ;  Eighmie  v.  Taylor,  98  N.  Y.  288 ;  JuMiard 
v.  Chaff e,  92  id.  529-535.)  One  may  show  that  the  whole  of  a 
judgment  that  he  has  paid  should  be  paid  by  another.  (Lloyd 
v.  Barr,  11  Pa.  41 ;  Freeman  on  Judgments,  §  158.)  The 
surrogate's  decree  is  not  res  adjudicata.  (Ferguson  v.  Craw- 
ford,  70  K  Y.  253  ;  1  Kent  [12th  ed.]  260,  261 ;  Stephens 
on  Ev.  §§  41,  42,  43,  44.)  As  Dodge  was  not  a  party  to  the 
proceedings,  he  could  not  confer  jurisdiction  on  the  court  by 
consent,  and  so  the  decree  does  not  bind  him.  ( Wilmore  v. 
Flock,  96  N.  Y.  512;  Fairchild  v.  Lynch,  99  id.  361,  368 ; 
Lorillard  v.  Clyde,  id.  196.)  Had  Dodge  been  a  party  the 
decree  would  not  be  a  bar  here,  because  the  point  was  not 
involved,  considered  or  decided,  and  the  decree  of  the  surro- 
gate does  not  conflict  with  the  verdict  in  this  action,  but  the 
verdict  only  settles  rights  under  a  collateral  contract.  (Marsh 
x.Marstvn,  101  N.  Y.  401;  Davis  v.  CrandaU,  id.  311; 
Johnson  v.  Meeker,  96  id.  99 ;  Marslon  v.  Olcott,  101  id.  152.) 

Finch,  J.  Upon  the  facts  of  this  case  there  is  no  doubt  of 
the  justice  of  the  plaintiff's  claim.  The  purchase  of  the 
interest  of  Nancy  Zimmer  was  intended  to  end  a  lawsuit  over 
the  will,  and  not  to  prolong  it  into  a  bill  of  of  costs  against  the 
estate ;  and  with  the  express  understanding  that  out  of  the 
purchase  money  she  should  pay  her  attorney  and  extinguish 
his  claim.  The  truth  of  this  is  not  denied  by  those  who  could 
have  denied  it  if  it  was  a  falsehood.  That  fact  accords  with  the 
tenor  and  legal  effect  of  the  papers  executed.    They  transferred 
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to  plaintiff  the  entire  right  and  interest  of  Mrs.  Zimmer  against 
the  estate.  Growing  out  of  the  contest  over  the  will,  she  had 
an  inchoate  and  contingent  claim  against  the  assets  to  be 
reimbursed  for  her  expenses  paid  or  incurred  in  the  litigation. 
That  claim  might  or  might  not  be  allowed  by  the  surrogate, 
dependent  upon  his  judgment  of  her  good  faith ;  but,  what- 
ever it  was  or  might  prove  to  be,  it  was  covered  by  the  words, 
u  all  her  right,  title  and  interest,  and  all  claims  of  every  name 
and  nature  which  she  has  or  are  known  to  her,  or  may 
exist  in  her  favor  against  the  estate  of  Rudolph  Zimmer, 
deceased,  *  *  *  by  way  of  legacies,  dower,  thirds, 
moieties  or  otherwise" 

If  the  latter  words  raise  an  ambiguity  or  create  a  doubt,  that 
is  dispelled  by  the  parol  proof  which  shows  the  construction 
put  upon  the  instrument  by  the  parties  at  the  time  and  the 
action  taken  under  it.  Such  proof  was  admissible  if  the 
writing  was  ambiguous.  {Griffiths  v.  Sardenbergh,  41  N.  Y. 
464.)  It  did  not  contradict  or  vary  the  assignment,  but  showed 
how  the  parties  understood  its  terms  and  relieves  it  of  all 
ambiguity.  The  appellant,  however,  does  not  seem  to  dispute 
the  construction  we  have  asserted.  I  understand  him  to  con- 
cede fully  and  distinctly  that  the  writing  transferred  to  plaint- 
iff all  Mrs.  Zimmer's  right  to  reimbursement  for  the  charges 
of  her  attorney  so  far  as  they  had  been  incurred.  It  thus 
became  her  duty  to  pay  him  and  without  recourse  to  the 
estate.  Her  transfer  extinguished  any  right  to  get  his  pay 
out  of  the  assets  and  left  her  sole  debtor  for  the  amount  of 
his  charges.  She  promised,  in  substance,  to  pay  that  debt. 
The  jury  so  found  upon  a  submission  to  them  of  that  single 
question.  The  plaintiff  required  that  she  should  do  so,  not  as 
an  essential  term  of  his  purchase,  which  would  be  effective 
between  the  parties  without  it,  but  as  a  further  and  collateral 
guard  against  an  outside  claim  of  the  attorney.  Beecher,  who 
had  conducted  the  contest  in  behalf  of  Mrs.  Zimmer,  had  a 
lien  upon  her  cause  of  action  and  upon  any  judgment  which 
might  be  rendered  against  the  estate.  It  was  not  contemplated 
that  one  should  be,  for  the  writing  stipulated  that  plaintiff 
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might  continue  the  proceedings  and  have  a  decree  of  probate 
or  denial  of  probate  as  he  pleased.  The  manifest  purpose  was 
to  allow  him  to  control  the  proceedings ;  but  Mrs.  Zimmer 
could  not  settle  so  as  to  cut  off  Beecher's  rights,  and  the  only 
mode  of  accomplishing  that  was  for  defendant  to  pay  him  and 
so  extinguish  his  lien  ;  and  that  she  agreed  to  do. 

I  think  that  was  an  independent  collateral  agreement,  and 
so  was  valid  and  admissible,  although  by  parol.  (Chopin  v. 
Bdbaon,  78  K  Y.  74 ;  Mghmie  v.  Taylor,  98  id.  288.)  It 
answers  very  closely  to  one  of  the  exceptions  conceded  to  exist 
in  the  case  last  cited,  viz.,  "  a  stipulation  which  assumed  that 
agreement  precisely  as  indicated  by  the  writing,  but  dealt 
with  a  possible  contingency  in  the  future,  as  to  which  a  sepa- 
rate or  suppletory  agreement  was  made."  Assuming  the  con- 
tract of  purchase  and  sale  to  stand  And  remain  unchanged  in 
all  its  terms,  it  looked  forward  to  a  possible  contingency  in  the 
action  of  a  third  person  which  might  put  in  peril  the  terms  as 
they  stood,  and,  by  such  suppletory  parol  agreement,  sought  to 
avert  the  danger  and  guard  against  it.  There  was  no  error,  there- 
fore, in  the  admission  of  the  evidence.  Nor  did  the  statute 
of  frauds  render  it  invalid  because  an  agreement  to  pay  the 
debt  of  another,  and  not  in  writing.  It  was  a  promise  by 
Mrs.  Zimmer  to  pay  her  own  debt  to  Beecher.  It  does  not 
answer  the  plaintiff's  claim  to  say  that  the  promise  covered 
only  the  counsel  fee  which  was,  in  fact,  paid  Beecher  out  of  the 
purchase-money.  The  defendant's  agreement  was  to  "take 
care  of  Beecher."  The  money  paid  was  to  effect  that  result, 
and  he,  as  a  disturbing  or  dangerous  element  by  reason  of  his 
rights,  was  to  be  taken  out  of  the  case.  The  payment  made 
to  Beecher  was  not  voluntary.  As  the  representative  of 
Mrs.  Zimmer,  and  we  must  assume  with  her  knowledge  and 
consent,  he  proceeded  with  the  litigation  to  a  decree  which 
charged  the  costs  of  the  proponent  upon  the  estate.  His  lien 
upon  them  attached  at  once,  and  while,  as  against  Mrs.  Zim- 
mer, the  plaintiff  could  have  prevented  their  collection  out  of 
the  estate  in  his  hands,  yet,  as  against  Beecher,  he  could  not, 
Sickels — Vol.  LXV.     7 
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and  the  payment  was  compulsory  and  to  relieve  the  estate 
from  the  lien.  He  was  thus  compelled  to  do  what  was  the 
defendant's  duty,  and  what  she  agreed  to  do,  and  is  entitled  to 
recover  the  amount  so  paid  of  Mrs.  Zimmer.  He  was  not  a 
party  to  the  proceeding  before  the  surrogate  in  any  such  sense 
as  to  bar  his  present  right  of  action. 

Other  objections  to  the  recovery  have  been  examined  and 
considered,  but  need  not  be  discussed. 

The  judgment  should  be  affirmed,  with  co6ts. 

All  concur,  except  Eugeb,  Ch.  J.,  not  voting. 

Judgment  affirmed. 


William  H.  Leinkauf,  Respondent,  v.  Emil  Calman  et  al., 

Appellants. 

Plaintiff,  a  banker  in  Alabama,  made  a  loan  to  a  corporation  of  that  state, 
receiving  its  note  therefor,  secured  by  a  chattel  mortgage  upon  certain 
property  of  the  corporation,  and  by  the  transfer  of  a  policy  of  insur- 
ance upon  the  property  issued  by  a  foreign  insurance  company,  which 
was  delivered  to  plaintiff.  This  policy  contained  the  usual  clause  against 
assignments.  A  fire  having  occurred  the  loss  was  adjusted  and  the 
amount  placed  in  the  hands  of  the  agents  of  the  insurance  company  in 
New  York  city.  These  moneys  were  attached  in  the  hands  of  said  agents, 
in  an  action  brought  by  defendants  against  the  Alabama  corporation. 
Said  agents  reserved  sufficient  to  protect  themselves  against  the  attach- 
ment and  paid  over  the  balance  to  plaintiff.  In  this  action  against  said 
agents  to  recover  the  amount  so  reserved,  an  order  was  made  permitting 
them  to  deposit  the  moneys  to  the  credit  of  the  action  and  substituting 
the  present  defendants  in  their  stead.  Defendants  opposed  the  right  of 
plaintiff  to  recover  on  the  ground  that  the  policy  and  assignment  were 
not  sufficiently  proved.  Held,  untenable;  that  the  insurance  company 
having  recognized  its  liability  under  the  policy,  and  plaintiff's  right  to 
claim  the  amount  of  loss,  defendants  could  not  resist  that  right;  that  the 
clause  in  the  policy  against  assignments  was  simply  for  the  benefit  of  the 
insurance  company,  and  as  it  did  not  object,  defendants  were  not  in  a 
position  to  do  so;  and  that,  as  a  chose  in  action,  the  policy  could  be 
assigned  by  parol  and  a  delivery  where  there  was  a  valuable  consideration. 

Plaintiff  also  claimed  that  the  mortgage  was  not  a  valid  obligation. 
JTeld,  that,  conceding  this  to  be  so,  it  did  not  affect  the  plaintiff's  right 
of  recovery  as  the  policy  was  assigned,  not  as  collateral  security  for  the 
mortgage  ,  but  for  the  note;  and  this,  although  the  mortgage  contained 
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the  agreement  of  the  company  to  keep  the  property  insured  for  plaintiff's 
benefit;  also,  that  as  the  mortgage  represented  a  promise  or  agreement  of 
the  corporation,  through  its  officers,  within  the  scope  of  its  legitimate 
purposes,  it  must  be  considered  as  a  valid  contract,  although  not  under 
the  corporate  seal;  and  that  it  was  not  for  defendant  to  object  to  irregu- 
larities or  defects  in  execution 

(Submitted  May  8, 1888;  decided  June  5,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  10,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  originally  against  Louis  Monrose 
and  John  Mulville,  of  New  York  city,  agents  of  the  La  Confi- 
ance  Fire  Insurance  Company  of  France,  to  recover  a  sum  of 
money  alleged  to  have  been  placed  in  their  hands  to  pay  to 
plaintiff  a  loss  covered  by  a  policy  of  insurance  issued  by  it. 

Plaintiff,  a  banker  of  Mobile,  Alabama,  loaned  to  the 
Mobile  Furniture  Manufacturing  Company,  a  corporation  of 
that  state,  the  sum  of  $12,000,  taking  the  company's  note  for 
its  repayment,  secured  by  collaterals  of  a  mortgage  upon  the 
company's  property  in  its  warehouses,  and  of  a  policy  of 
insurance  in  the  said  insurance  company,  covering  the  whole 
or  a  portion  of  the  mortgaged  property.  Subsequently  a 
portion  of  the  mortgaged  property,  insured  by  the  said  policy, 
was  destroyed  by  fire,  and  the  loss  was  adjusted  under  the 
same  at  the  sum  of  $4,554.50.  An  attachment  was  levied 
upon  these  moneys  in  the  hands  of  the  agents,  in  an  action 
brought  in  the  New  York  Supreme  Court  by  the  defendants 
in  the  present  action,  as  plaintiffs,  upon  a  claim  against  the 
Mobile  Furniture  Manufacturing  Company.  The  said  agents 
of  the  insurance  company  paid  to  this  plaintiff  a  part  of  the 
moneys  in  their  hands,  and  reserved  sufficient  to  protect  them- 
selves against  the  attachment.  Upon  this  action  being  brought 
against  the  agents  to  recover  the  balance  of  moneys  so  retained 
by  them,  an  order  was  made  permitting  them  to  deposit  the 
moneys  to  the  credit  of  the  action,  and  subsituting  the  present 
defendants  in  their  stead. 
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Stme  &  Caiman  for  appellants.  It  was  error  to  allow  the 
witness  Monrose  to  state  the  contents  of  the  policy,  it  being 
possible  to  produce  the  policy  itself.  {Kearney  v.  Mayor, 
etc.,  92  N.  Y.  620.)  A  waiver  of  a  part  of  a  claim  against 
the  principal  is  also  a  waiver  of  the  claim  to  that  extent  against 
the  surety.  ( Wheelwright  v.  Be  Peyster,  4  Edw.  Ch.  232  \ 
Lynch  v.  Reynolds,  16  Johns.  41 ;  Weller  v.  Kelsey,  25  How. 
384 ;  Vose  v.  Railroad  Co.,  50  N.  Y.  369 ;  Hinckley  v.  Kreitz, 
58  id.  583 ;  Grow  v.  Oarlock,  14  Abb.  BT.  0.  487 ;  2  Hare  & 
Wallace  Lead.  Gas.  in  Eq.  370;  UnderhHZ  v.  Palmer,  10 
Daly,  478.)  Under  the  law  of  Alabama,  where  one  creditor 
has  two  funds  to  fall  back  upon,  and  another  has  only  one,  the 
former  must  first  exhaust  the  one  on  which  the  other  has  no 
claim,  especially  where  this  is  a  primary  fund,  and  the  other 
a  mere  security.  {Gordon  &  Stokes  v.  Bell,  50  Ala.  219 ; 
Nelson  v.  Dim,  15  id.  501 ;  Chapman  v.  Hamilton,  19  id. 
121 ;  Pelf  v.  Bibb,  43  id.  519 ;  Henderson  v.  Huey,  45  id. 
275 ;  Perrime  v.  Insurance  Co.,  22  id.  575 ;  2  Brick.  Dig.  253, 
§  65 ;  Ware  v.  Russell,  74  Ala.  178 ;  Hunt  v.  Redd,  64  id.  85.) 

William  Man  for  respondent.  The  delivery,  with  the 
intention  and  agreement  to  assign  expressed  in  the  mortgage, 
constitutes  a  complete  and  valid  assignment  of  the  policy. 
{Runyon  v.  Mersereau,  11  Johns.  534 ;  Green  v.  Insurance 
Co.,  84  K  Y.  572.) 

Gray,  J.  The  appellants  opposed  the  plaintiffs  right  to 
recover  the  moneys  in  the  insurance  agent's  hands,  which  rep- 
resented the  balance  of  the  sum  at  which  the  loss  under  the 
policy  was  adjusted,  on  several  grounds,  but  there  are  only 
two  which  are  material  to  be  considered  here.  They  say  that 
the  policy  of  insurance  and  the  assignment  thereof  were  not 
sufficiently  proved,  and  that  the  mortgage  to  plaintiff  was  void 
for  defective  execution. 

As  to  the  first  of  these  grounds  of  objection  to  the  recovery, 
we  think  the  appellants  have  misapprehended  their  situation 
in  the  matter,  relatively  to  the  plaintiffs  claim  upon  the  insur- 
ance company. 


1888.]  Leinkauf  v.  Calman  et  al.  53 

Opinion  of  the  Court,  per  Gray,  J. 

The  agreement  between  the  plaintiff  and  the  Mobile  Furni- 
ture Manufacturing  Company  was  that  the  repayment  of  the 
loan  to  them  was  to  be  secured  by  a  mortgage  of  their  per- 
sonal property  and  by  the  transfer  of  a  policy  of  insurance, 
insuring  that  property,  or  portions  of  it,  against  loss  by  fire. 
The  policy  was  not  collateral  to  the  mortgage,  but  was  col- 
lateral to  the  note  promising  to  repay  the  loan.  When  the 
plaintiff  made  his  claim  upon  the  insurance  company  under 
the  policy,  which  had  been  delivered  to  and  retained  by  him, 
pursuant  to  the  agreement  I  have  mentioned,  the  insurers 
recognized  it  and  transmitted  the  sum,  at  which  the  loss  was 
adjusted,  to  their  agents  in  New  York  for  payment.  If  the 
insurance  company  recognized  their  liability  under  the  policy 
and  the  right  of  the  plaintiff  to  claim  for  the  amount  of  the 
loss,  it  does  not  lie  in  the  defendants'  mouths  to  resist  that 
right  of  the  plaintiff,  if,  prior  to  their  attachment,  plaintiff's 
title  had  attached  to  the  moneys.  We  think  the  policy  was 
not  material  to  be  proved,  inasmuch  as  its  existence  as  a 
liability  of  the  company  had  been  admitted  by  it  by  the 
adjustment  of  the  loss  and  the  remittance  of  the  moneys. 
The  policy  was  surrendered  then  and  forwarded  to  the  home 
office  in  France,  as  the  voucher  for  the  payment  of  the  amount 
of  the  loss.  The  witness  merely  proved  the  fact  that  there 
was  such  a  policy  issued  by  the  La  Confiance  Company  to  the 
Mobile,  etc.,  Company,  which  had  come  to  his  possession  as 
agent,  and  had  been  sent  to  France,  upon  payment  of  the 
loss,  and  that  there  was  noted  on  the  policy  an  assignment  to 
the  plaintiff. 

The  referee's  finding  that  the  policy  was  procured  and 
delivered  to  the  plaintiff  when  the  loan  was  made,  was  sup- 
ported by  the  evidence,  and  that  plaintiff  held  the  policy  until 
the  fire  occurred  and  the  loss  was  adjusted.  It  was  admitted 
that  the  policy  contained  the  usual  clause  against  assignments. 
But  this  clause  in  policies  is  for  the  benefit  of  the  insurance 
<5ompany,  and  if  they  do  not  object  to  the  assignment,  the 
defendants  certainly  are  not  in  a  position  to  do  so,  as  it  is  not  a 
provision  which  would  enure  to  their  benefit.     The  proof 
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shows  that  the  policy  belonged  to  plaintiff,  and  was  held  by 
him  as  a  collateral  secnrity  for  repayment  of  the  loan,  and, 
under  the  authorities,  as  a  chose  in  action,  it  was  capable  of 
being  assigned  by  parol  and  a  delivery,  where  there  was  a 
valuable  consideration.  (Hooker  v.  Eagle  Bank,  30  N.  Y. 
83-87 ;  Greene  v.  Republic,  etc.,  Ins.  Co.,  84  id.  572.) 

As  to  the  second  ground  of  defendants'  objections  which  I 
have  noted,  that  the  mortgage  to  plaintiff  was  void,  I  do  not 
think  that  question  affects  the  plaintiff's  right  of  recovery. 
The  point  taken  is  that  it  was  not  acknowledged  or  verified 
in  any  way,  and  that  it  was  not  a  valid  obligation  of  the 
Mobile,  etc.,  Company. 

The  proof  shows  that  the  mortgage  was  signed  and  sealed 
by  certain  individuals  representing  themselves  as  the  president 
and  directors.  It  purported,  by  its  terms,  to  be  the  act  of  the 
company  through  its  president  and  directors,  under  power 
and  authority  given  to  those  officers  by  the  stockholders, 
at  a  meeting  previously  held,  where  a  resolution  authorizing 
its  execution  for  the  purpose  of  borrowing  the  moneys  in 
question  from  plaintiff  had  been  adopted. 

It  is  not  necessary  for  us  to  decide  in  respect  of  this  instru- 
ment further  than  that  it  represented  a  promise  or  agreement 
of  the  corporation,  within  the  scope  of  its  legitimate  purposes, 
through  its  officers,  and  must  be  considered  as  a  valid  contract, 
though  not  bearing  its  corporate  seal.  It  was  a  memorandum 
in  writing  evidencing  a  corporate  act  and  making  the*  corpora- 
tion liable  to  the  plaintiff,  and  it  is  not  for  the  defendants  to 
object  to  irregularities  or  defects  of  execution.  The  doctrine 
that  no  corporate  act  can  be  binding  without  being  in  writing, 
or  under  the  corporate  seal,  has  long  ceased  to  be  maintained. 
(Angell  &  Ames  on  Corp.  §  231 ;  Danforth  v.  Schoharie 
Turnpike  Co.,  12  Johns.  227;  Trustees  of  St.  Mary's 
Church  v.  Cogger,  6  Barb.  576 ;  Moss  v.  Averell,  10  N.  Y. 
449,  454.)  But  a  sufficient  answer  to  the  appellants'  argument 
is  that  the  plaintiff's  right  to  the  policy  or  to  its  proceeds  did 
not  depend  on  the  mortgage.  Though  the  mortgage  contained 
the  agreement  of  the  company  to  keep  its  property  insured 
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against  loss  by  fire  for  the  plaintiff's  benefit,  it  did  not  affect 
the  policy  itself  as  an  additional  collateral  security  available 
to  plaintiff.  The  clause  was  nothing  more  than  the  promise 
of  the  company  expressed  in  the  instrument  to  provide  further 
for  plaintiff's  security  in  loaning  money  to  them.  The  learned 
referee  disposed  rightly  of  the  case  and  his  opinion  covered 
all  the  points  made  by  the  defendants  in  such  wise  as  to  make 
further  notice  of  them  by  us  unnecessary. 

The  judgment  and  order  appealed  from  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 

no    w 

110      50 

Peter  Born,  Appellant,  v.  Henry  Schrenkeisen  et  al.,  167   865 

Respondents. 

Where  there  is  no  mistake  as  to  the  terms  of  an  agreement,  but  through  a 
mistake  of  the  scrivener,  or  by  any  other  inadvertence  in  reducing  it 
to  writing,  the  instrument  does  not  express  the  agreement  actually  made, 
it  may  be' reformed  by  the  court;  it  is  only  where  an  action  is  to  reform 
the  agreement  itself  that  it  is  necessary  to  allege  in  the  pleadings  and 
prove  on  the  trial  that  the  mistake  was  mutual. 

Where  a  written  instrument  provides  that  it  shall  become  void  in  case  of 
default  by  one  party  to  perform  some  covenant  therein  contained,  as  a 
general  rule,  it  becomes  void  only  upon  the  claim  and  at  the  option  of 
the  party  for  whose  benefit  the  covenant  was  inserted  and  who  is  injured 
by  the  default. 

Where,  in  an  action  upon  a  written  contract,  the  defendant  claims  a  mistake 
and  seeks  to  have, the  contract  reformed  because  thereof,  he  should  allege 
the  facts  entitling  him  to  the  reformation  by  way  of  counter-claim,  and 
should  pray  judgment  for  such  reformation. 

Where,  however,  the  answer  averred  the  facts  but  omitted  the  prayer,  and 
proof  of  the  facts  was  given  on  the  trial  without  objection,  and  the 
omission  was  not  in  any  way,  so  far  as  appeared  by  the  record  on  appeal, 
called  to  the  attention  of  the  trial  court.  Held,  that  the  objection  must 
be  deemed  to  have  been  waived. 

Where  in  such  case  the  trial  court  did  not  order  the  agreement  to  be 
reformed,  and  it  was  not  reformed  by  the  judgment,  held,  that  this  was 
technical  error;  but  that,  as  all  the  elements  for  reformation  appeared  in 
the  record  on  appeal  to  this  court,  the  judgment  might  be  modified  here 
so  as  to  grant  a  reformation. 

(Argued  May  3,  1888;  decided  June  5,  1888.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
May  3,  1886,  which  affirmed  a  judgment  in  favor  of  defend- 
ant, entered  upon  a  decision  of  the  court  on  trial  without  a  jury. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Henry  Wehle  for  appellant.  As  the  court  does  not  say  in 
any  finding  that  the  parties  misunderstood  the  papers  which 
they  signed,  or  acted  under  a  mutual  mistake,  a  reforma- 
tion of  the  contract  could  not  be  had.  (Sevens  v.  Durdap, 
33  K  Y.  676 ;  Story's  Eq.  Jur.  157 ;  Lyman  v.  Utica  Ins. 
Co.,  17  Johns.  373 ;  Mead  v.  Westchester  Fire  Lis.  Co.,  64 
N.  Y.  453;  Kilmer  v.  Smith,  43  Supr.  Ct.  461 ;  Moran  v. 
McLa/rty,  75  N.  Y.  25 ;  Jackson  v.  Andrews,  59  id.  244.) 
The  provision  in  an  instrument  that  the  agreement  shall,  in  a 
certain  event,  become  null  and  void,  always  implies  that  the 
agreement  shall  terminate  at  the  option  of  the  party  for 
whose  benefit  it  was  intended.  [Roehner  v.  Knickerbocker 
Life  Ins.  Co.,  63  N.  Y.  156 ;  Hyde  v.  Watts,  12  M.  &  W.  254.) 
The  refusal  to  reassign  the  patent,  upon  demand  by  plaintiff, 
fixes  defendants'  liability.  (Marston  v.  Swett,  66  N.  Y. 
206;  Hilton  v.  Lihby,  44  Supr.  Ct.  12;  Gale  v.  STauss, 
81  Mass.  300 :  Kinsman  v.  Parkhurst,  18  How.  IT.  S. 
385  ;  BirdsaU  v.  Pengo,  5  Blatchf.  251 ;  Law  v.  Purser,  6 
EI.  &  Bl.  930 ;  Jackson  v.  Allen,  120  Mass.  64.)  To  maintain 
their  claim  that  the  agreement  has  become  null  and  void,  it  was 
incumbent  upon  defendants  to  surrender  the  patent;  they  can- 
not maintain  this  claim  after  refusing  to  reassign  the  patent  on 
plaintiff's  request.  {Johnson  v.  Oppenheim,  55  X.  Y.  290 ; 
Smith  v.  Kerr,  28  Week.  Dig.  184;  Lester  v.  Jewett,  11 
N.  Y.  453.)  The  cancellation  of  the  contract  does  not  counter- 
act its  past  operations  or  divest  rights  already  acquired. 
(1  Smith's  Lead.  Cas.,  1, 166 ;  Sperry  v.  Miller,  16  X.  Y.  407.) 

W.  W.  MacFarl<ind  for  respondents.  The  vacating  of  the 
judgment  entered  upon  the  first  trial  and  the  granting  of  a 
retrial  was  a  matter  resting  wholly  in  the  discretion  of  the 
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court,  and,  therefore,  not  reviewable.     {Hatch  v.  Cent  Nat. 
Bank,l&N.Y.  487.) 

Eaju<,  J.  The  plaintiff  instituted  this  action  to  recover  the 
amount  of  royalties  claimed  to  be  due  from  the  defendants 
upon  an  assignment  of  a  patent.  The  invention  was  a  folding 
chair,  and  the  patent  therefor  was  issued  June  27,  1876,  and 
the  plaintiff  assigned  the  patent  to  the  defendants  October 
seventh  of  the  same  year.  The  assignment  was  absolute  in 
form  and  purported  to  be  in  consideration  of  $1,200  and  a 
royalty  of  seventy-five  cents  on  each  chair  manufactured  under 
the  patent.  At  the  same  time  the  defendants  gave  to  the 
plaintiff  a  license  to  make,  use  and  sell  folding  chairs  under 
the  patent  at  his  shop  in  the  city  of  New  York  for  the  full 
term  of  the  letters-patent,  the  defendants  agreeing  during  that 
time  not  to  sell  any  chairs  made  under  the  patent  in  the  cities 
of  New  York  and  Brooklyn.  On  the  back  of  the  license  was 
written  the  following  agreement : 

"  We  agree  to  number  the  chairs  in  rotation,  pay  royalty 
every  month,  if  desired,  and  show  our  sales  books  for  the  con- 
firmation of  the  numbers  sold.  We  further  agree  to  pay 
royalty  on  not  less  than  six  hundred  chairs  a  year,  and  should 
we  fail  in  this  the  agreement  shall  be  null  and  void." 
«  Signed  by  M.  &  H.  SCHRENKEISEN, 

"  By  M.  SoHRENKEISEN." 

The  defendants  went  on  and  manufactured  some  chairs 
under  the  patent  and  paid  the  plaintiff  the  royalties  in  full 
for  all  the  chairs  manufactured  by  them.  But  they  did  not 
manufacture  600  chairs  a  year,  and  this  action  was  commenced 
May  13,  1884,  to  recover  royalties  upon  the  claim  of  the 
plaintiff  that  he  was  entitled  to  royalties  upon  not  less  than 
600  chairs  each  year.  The  defendants  in  their  answer  alleged, 
in  substance,  that  it  was  the  true  agreement  between  the 
parties  that  unless  they  were  able  to  sell  at  least  600  chairs  a 
year  the  invention  should  be  considered  a  failure  and  aban 
doned  and  the  entire  agreement  between  the  parties  should 
Siokels— -Vol.  LXV.     8 
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terminate  and  become  void ,  and  that  it  was  the  intention  of 
the  parties  to  express  that  agreement  in  the  memorandum 
indorsed  upon  the  license ;  and  that  it  was  not  the  intention  of 
either  party  to  thereby  express  an  obligation  or  agreement  on 
the  part  ot  the  defendants  to  make  600  chairs  a  year  or  pay 
the  sum  of  seventy-five  cents  per  chair  upon  that  number  of 
chairs  whether  they  were,  in  fact,  sold  or  not ;  and  they  allege 
that  they  had  fully  accounted  to  the  plaintiff  for  and  paid  to 
him  all  the  royalties  upon  the  number  of  chairs  made  and 
sold  by  them. 

It  is  unnecessary  to  notice  the  curious  stages  by  which,  after 
one  trial  of  the  action,  the  present  issues  between  the  parties 
were  reached. 

The  case  was  brought  to  trial  at  a  Special  Term  of  the 
Superior  Court,  and  the  court  found,  as  matter,  of  fact,  that 
at  the  time  of  making  the  agreement  for  the  sale  and  transfer 
of  the  patent,  the  plaintiff  desired  that  the  defendants  should 
become  obligated  to  pay  him  seventy-five  cents  a  chair  on  not 
less  than  600  chairs  annually;  that  the  defendants  refused  to 
agree  to  that  and  refused  to  pay  royalty  on  any  more  chairs 
than  they  manufactured,  but  offered  to  agree  that  if  the  number 
did  not  amount  to  600  a  year,  then,  and  in  that  case,  the 
agreement  should  be  entirely  null  and  void ;  that  the  plaintiff 
assented  to  that  agreement,  and,  in  order  to  express  the  agree- 
ment, the  memorandum  was  written  on  the  license  as  above 
set  out ,  that  the  agreement  between  the  parties,  as  finally 
made,  was,  that  the  plaintiff  should  assign  to  the  defendants 
the  patent,  receiving  $1,200  in  cash  down  and  seventy-five 
cents  a  chair  upon  each  chair  manufactured  and  sold  by  the 
defendants  under  the  patent ;  and  that,  unless  they  were  able 
to  manufacture  and  sell  at  least  600  chairs  a  year,  then  the 
agreement  was  to  become  null  and  void ;  that  they  were  not, 
under  any  circumstances,  to  pay  the  plaintiff  more  than  seventy- 
five  cents  a  chair  upon  each  chair  manufactured  and  sold  by 
them ;  that  they  were  to  exhibit  their  sales  books  to  the  plaint- 
iff that  he  might  inspect  the  account  of  sales,  and  to  number 
the  chairs  made  and  sold  by  them  in  rotation,  and  that  the 
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agreement  so  made  was  in  all  respects  performed  by  the 
defendants ;  and  he  found,  as  conclusion  of  law,  that 
the  defendants  were  entitled  to  judgment  that  the  complaint 
be  dismissed,  with  costs. 

We  think  the  defendants'  answer  sufficiently  alleged  the 
mistake  in  reducing  the  agreement  of  the  parties  to  writing. 
It  was  not  necessary  for  them  to  allege  a  mutual  mistake  in 
the  reduction  of  the  agreement  to  writing,  there  being  no  mis- 
take as  to  the  agreement.  In  such  a  case,  if,  by  the  mistake 
of  the  scrivener  or  by  any  other  inadvertence,  the  writing- 
does  not  express  the  agreement  actually  made,  it  may  be 
reformed  by  the  court.  It  is  only  where  the  action  is  to  reform 
the  agreement  itself  that  it  is  required  that  it  should  be  alleged 
in  the  pleading  and  proved  on  the  trial  that  the  mistake  was. 
mutual.  Where  there  is  no  mistake'  about  the  agreement  and 
the  only  mistake  alleged  is  in  the  reduction  of  that  agreement, 
to  writing,  such  mistake  of  the  scrivener,  or  of  either  party,, 
no  matter  how  it  occurred,  may  be  corrected.  {Pitcher  v.. 
Hennessey,  48  N.  Y.  415.) 

We  think  there  was  sufficient  evidence  to  show  that  the^ 
agreement  as  drawn  did  not  express  the  true  agreement  pre- 
viously made  between  the  parties,  because  by  that  agreement 
the  defendants  were  absolutely  obligated  to  pay  royalties  on 
not  less  than  600  chairs  per  year,  whether  they  manufactured 
them  or  not ;  and  it  was  at  the  sole  option  of  the  plaintiff,  in 
case  the  defendants  were  in  default  in  paying  royalties  upon 
so  many  chairs,  to  declare  the  agreement  null  and  void. 

It  is  a  general  rule  that  when  a  written  instrument  provides 
that  it  shall  become  void  in  case  of  default  by  one  party  to 
perform  some  covenant  therein  contained,  it  becomes  void 
only  upon  the  claim  and  at  the  option  of  the  party  for  whose 
benefit  the  covenant  was  inserted  and  who  is  injured  by  the. 
default.  {Hyde  v.  Watts,  12  M.  &  W.  254;  Rede  v.  Fwrr, 
6  Maule  &  Sel.  121 ;  Roehiver  v.  Knickerbocker  Life  Ins.. 
Co.,  63  N.  T.  160.)  A  case  was,  therefore,  made  upon  the 
pleadings,  proofs  and  findings  for  a  reformation  of  the  agree- 
ment, so  that  it  should  become  void  in  case  the  defendants. 
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were  unable  to  manufacture  and  sell  at  least  600  cliairs  a  year, 
and  obligating  them  to  pay  royalties  only  upon  so  many  chairs 
as  they  should  manufacture  and  sell. 

But  it  is  claimed  that  there  was  no  prayer  in  the  defendants' 
answer  to  have  the  agreement  reformed,  and  that  is  true. 
The  defendants  should,  by  way  of  counter-claim,  have  alleged 
the  facts  entitling  them  to  a  reformation  of  the  agreement, 
and  should  have  prayed  judgment  for  such  reformation,  and 
upon  that  counter-claim  the  plaintiff  could  have  taken  issue. 
But  this  defect  in  the  answer  was  not  mentioned  upon  the 
trial,  or  in  any  way  called  to  the  attention  of  the  court,  so  far 
as  appears  in  the  record.  All  the  proof  was  given  without 
objection  as  if  the  pleadings  were  in  proper  form  to  justify  it, 
and  therefore  the  objection  to  the  answer  must  be  deemed  to 
have  been  waived  and  is  not  now  available  to  the  plaintiff. 

It  is  also  objected  that  the  court  at  the  trial  term  did  not 
order  the  agreement  to  be  reformed,  and  that  it  was  not 
reformed  by  the  judgment.  In  that  respect  also  we  think 
there  is  technical  error.  As  the  writing  stood  unref ormed  the 
plaintiff  was  entitled  to  recover.  But  as  sufficient  facts  for 
the  reformation  of  the  agreements  were  alleged,  and  as  the 
facts  found  clearly  entitled  the  defendants  to  a  reformation  of 
the  agreement,  the  omission  to  provide  for  the  reformation 
must  have  been  by  inadvertence.  The  elements  for  a  reforma- 
tion all  existed  in  the  record,  and  the  judgment  may  now 
be  so  modified  as  to  grant  a  reformation.  It  is  clear  that 
the  case  was  tried  upon  the  assumption  by  both  parties  that  if 
the  defendants  proved  the  facts  alleged  in  their  answer  they 
were  entitled  either  to  a  dismissal  of  the  complaint  or  to  a 
reformation  of  the  written  agreement.  The  controversy  was 
not  over  forms  but  over  facts. 

Our  conclusion,  therefore,  is  that  the  judgment  should  be 
modified  so  as  to  reform  the  agreement  in  accordance  with  the 
findings  of  fact,  and  the  judgment  as  so  modified  should  be 
affirmed,  without  costs  to  either  party  upon  this  appeal. 

All  concur. 

Judgment  accordingly. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
George  W.  Lake,  Appellant. 

It  is  no  defense  to  an  indictment  for  incest  that  the  female  with  whom  the 
defendant  is  charged  with  having  committed  the  crime,  although  his 
daughter,  is  illegitimate.  As  the  consanguinity  in  such  case  would  make 
the  marriage  of  the  parties  incestuous  and  void  (2  R.  S.  189,  §  8),  the 
provision  of  the  Penal  Code  defining  the  crime  (§  802)  applies. 

It  is  not  a  material  variance  that  in  an  indictment  for  such  a  crime  the 
middle  name  of  the  female  is  omitted,  when  there  is  no  question  as  to 
her  identity. 

(Argued  May  4,  1888;  decided  June  5,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  1,  1887,  which  affirmed  a  judgment  of  the  Court 
of  Sessions  of  the  county  of  Richmond,  convicting  the 
defendant  of  the  crime  of  incest. 

The  facts,  so  far  as  material;  are  stated  in  the  opinion. 

G.  Arnold  Moses  for  appellant.  It  was  absolutely  indispen- 
sable to  identify  the  person  on  whom  the  offense  is  committed 
by  apt  descriptive  words.  (1  Bish.  Cr.  P.  [3d  ed.]  §§  97,  108, 
109,  488,  677;  Wh.  Cr.  P.  &  P.  [8th  ed.]  §§  90,  116 ;  Wh. 
Cr.  Ev.  §  95 ;  Heard  Cr.  PL  §§  55, 58 ;  Code  Crim.  Pro.  §281; 
People  v.  Lake,  Genl.  Term,  1885 ;  State  v.  Curran,  18  Mo. 
320 ;  Claris  Case,  Rus.  &  Ry.  358 ;  McGarvey  v.  People, 
45  N.  T.  153.)  An  indictment  of  crime  with  "  daughter " 
cannot  be  sustained  by  proof  of  "bastard,"  as  the  "lady  in 
court "  is  proved  to  be.  {State  v.  RosweU,  6  Conn.,  446.) 
As  defendant  is  proved  married,  he  could  not  commit  "  forni- 
cation," as  charged  by  the  indictment.  (Banmer  v.  State,  2 
Am.  Cr.  R.  354;  In  re  Thomas,  21  Ato.  L.  J.  498 ;  People 
v.  Harridan,  1  Park.  Cr.  Rep.  344;  1  Colby  Cr.  Law,  621.) 
Incest  cannot  be  committed  with  an  illegitimate  child. 
(State  v.  RosweU,  6  Conn.  446 ;  R.  S.,  part  2,  chap.  8,  tit.  1, 
art.  1,  §  3.) 
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George  Gallagher  for  respondent.  The  sexual  act  committed 
with  a  natural  daughter  is  within  the  statute  equally  as  if  she 
were  born  in  wedlock.  (R.  S.,  part  2,  chap.  8,  tit.  1,  art.  1 ; 
State  v.  Sehaimhurst,  34  Iowa,  547.) 

Finoh,  J.  The  prisoner  was  convicted  of  incest.  To  linger 
over  the  facts  or  repeat  the  details  of  the  proof  would  peril 
the  calmness  and  cleanness  which  belong  to  a  judicial  record, 
and  we  should,  therefore,  touch  the  disgraceful  history  only  at 
points  where  necessity  compels.  The  evidencewas  claimed  to 
be  insufficient,  but  it  fairly  established  the  prisoner's  guilt,  and 
fully  justified  the  verdict  of  the  jury.  If  some  of  it  was 
open  to  objection,  at  least  no  objection  was  made,  and  the 
inference  of  the  defendant's  guilt  was  an  easy  deduction  from 
the  proof.  .The  principal  ground  of  defense  asserted  is  that 
the  victim  of  his  lust,  although  his  own  daughter,  was  illegiti- 
mate, and  so,  whatever  his  depravity,  it  was  not  the  crime  of 
incest  He  seduced  that  daughter's  mother ;  abandoned  her 
and  the  child  for  some  years;  then  returning,  took  the 
daughter,  just  grown  into  womanhood,  for  his  bookkeeper,  as 
he  said ;  seduced  her  in  turn ;  and  now  pleads  her  illegitimate 
birth,  the  disgrace  which  she  inherited  from  her  cradle  and 
inherited  from  him,  as  a  defense  to  the  charge  of  which  he 
stands  convicted.  The  law  draws  no  such  distinction.  If  it 
did  we  should  be  ashamed  of  it;  for  the  offense,  although 
committed  with  a  daughter  born  out  of  wedlock,  is  not  by 
that  fact  mitigated  or  condoned.  She  stood  related  to  him  by 
consangninity  within  the  forbidden  degrees.  That  she  had  no 
inheritable  blood  for  the  purposes  of  descent  and  distribution 
does  not  alter  the  actual  and  natural  relation.  Kent  says, 
while  speaking  of  the  general  legislation  relative  to  bastards, 
"this  relaxation,  in  the  laws  of  so  many  of  the  states,  of  the 
severity  of  the  common  law  rests  upon  the  principle  that  the 
relation  of  parent  and  child,  which  exists  in  this  unhappy  case, 
in  all  its  native  and  binding  force,  ought  to  produce  the  ordin- 
ary legal  consequences  of  that  consanguinity."  (Vol.  2,  p.*  213.) 
It  was  early  held  to  be  unlawful  for  a  bastard  to  marry  within 
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the  Levitical  degrees  (Hains  v.  Jeffel,  1  Ld.  Kaym.  68): 
a  doctrine  which  of  necessity  recognized  relationship  and 
consanguinity. 

But  our  statutes  leave  no  room  for  any  reasonable  doubt. 
The  Penal  Code  (§  302)  enacts  that  "  persons  being  within  the 
degrees  of  consanguinity,  within  which  marriages  are  declared 
by  law  to  be  incestuous  and  void,  who  shall  intermarry  with 
each  other,  or  who  shall  commit  adultery  or  fornication  with 
each  other,  shall,  upon  conviction,  be  punished,"  etc.  This 
enactment  is  taken  from  the  Revised  Statutes  (pt.  4,  chap.  1, 
tit.  5,  art.  2,  §  12),  and  its  reference  is  to  the  provision  as  to 
marriage  (pt.  2,  chap.  8  tit.  1,  art.  1,  §  3).  That  declares 
marriages  between  parents  and  children  incestuous  and  void, 
and  specially  includes  illegitimate  as  well  as  legitimate 
children.  Since,  therefore,  the  consanguinity  between  father 
and  daughter,  although  the  latter  be  illegitimate,  is  by  law 
declared  to  make  their  marriage  incestuous  and  void,  the 
provision  of  the  Penal  Code  applies  to  the  same  relation  and 
describes  the  crime  of  incest.  Beyond  its  utter  want  of  merit 
the  defense  has  no  foundation  in  the  law. 

A  technical  variance  between  the  indictment  and  proof  was 
asserted  to  exist  and  pressed  upon  our  attention.  The  indict- 
ment gave  the  name  of  the  daughter  as  "  Georgiana  Towne, 
commonly  known  as  Georgiana  Lake."  There  was  no  ques- 
tion of  her  identity,  for  she  was  present  during  the  trial  and 
was  identified  by  the  witnesses.  The  proof  shows  that  she  was 
named  Georgiana  Jeanette,  and,  by  an  abbreviation  of  the 
middle  name,  was  generally  spoken  of  as  Nettie  Lake.  It 
was  no  misnomer  to  describe  her  as  Georgiana  Lake.  Her 
name  was  Georgiana,  and  she  was  commonly  called  Lake. 
Her  father  acknowledged  her  as  his  daughter,  and  she  com- 
monly bore  his  name,  so  that  her  true  name  in  full  was 
Georgiana  Jeanette  Lake,  and  it  was  no  variance  to  describe 
her  as  Georgiana  Lake,  and  the  question  of  identity  was  put 
at  rest  by  her  presence. 

Other  technical  variances  were  urged,  and  complaints  of  the 
character  of  some  of  the  testimony.     They  are  not  founded 
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upon  any  exceptions  taken  by  the  prisoner,  and  do  not  seem 
to  us  to  justify  a  conclusion  of  error  in  the  proceedings. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Julia  Blanche  Peck,  Respondent,  v.  Theodore  G.  Peck 
et  al.,  Appellants. 

P.  died  intestate,  leaving  E.,  plaintiff's  assignor  and  the  defendants  herein 
his  heirs-at-law,  and  leaving  certain  real  estate.  £.  was  at  the  time  insol- 
vent and  judgments  to  a  large  amount  were  outstanding  against  him;  his 
interest  in  said  real  estate  was  sold  on  an  execution  against  him  and  bid 
in  by  M.  under  an  agreement  between  him  and  E.  that  the  latter  might, 
at  any  time  thereafter,  redeem  by  paying  the  sum  bid  with  interest.  Differ- 
ences having  arisen  between  E.  and  the  other  heirs,  an  agreement  for  a 
settlement  was  made  in  February,  1883,  by  which,  among  other  things, 
it  was  agreed  that  E.  and  M.  should  take  up  and  pay  the  judgments 
against  E.  Immediately  after  this  E.  confessed  a  judgment  to  defendant 
G.  under  an  agreement  that  it  was  to  be  used  only  as  a  lien,  and  was  not 
to  be  enforced  in  any  event  until  May  thereafter.  G.,  however,  in  April, 
by  virtue  of  his  judgment,  redeemed  the  interest  of  E.  by  paying  the 
sheriff  the  amount  of  M.'s  bid,  and  received  a  conveyance  from  the 
sheriff.  In  an  action  for  an  accounting  between  the  parties  and  partition, 
held,  that  G.,  by  his  redemption,  did  not  obtain  absolute  title  toE  's 
interest,  but  held  it  simply  in  trust  for  him  or  his  assigns,  subject  to  the 
payment  of  the  amount  paid  to  redeem  and  of  G.'s  judgment,  with 
interest  on  both;  and  this,  although  at  the  time  of  the  redemption  the 
twelve  months  allowed  for  E.,  as  the  judgment-debtor,  to  redeem  had 
expired;  that  he  still  had  an  interest  and  also  a  right  to  redeem  under 
his  agreement  with  M. ,  which  was  valid;  also,  that  the  agreement  between 
E.  and  G.,  in  pursuance  of  which  the  judgment  was  confessed,  was 
valid. 

Defendant  T.,  under  the  agreement  between  the  parties,  received  powers  of 
attorney  to  manage  and  control  the  property;  after  these  had  been  revoked 
on  the  part  of  E.,  but  while  T.,  was  still,  to  some  extent,  in  possession 
and  was  receiving  the  rents,  issues  and  profits,  he,  with  full  knowledge 
of  the  circumstances  above  stated,  purchased  a  judgment  against  E..  the 
amount  whereof  was  about  $6,600,  for  $8,000.  T.  had  promised  E.  that 
he  would  protect  the  latter's  interest  in  the  estate.  Held,  that  T.  was 
not  entitled  to  be  paid  the  full  amount  of  the  judgment,  but  simply  the 
amount  paid  by  him  with  interest;  that  notwithstanding  the  revocation 
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of  the  power  of  attorney,  his  relations  with  E.  continued  to  be  fiduciary 
in  their  nature. 

At  the  time  of  the  decease  of  P.  there  was  a  mortgage  upon  the  premises, 
which  T.  purchased  for  $10,000  and  took  an  assignment  to  himself,  the 
principal  and  interest  of  which  amounted  to  over  $16,000.  It  did  not 
appear  that  at  the  time  of  the  purchase  there  was  any  intention  on  the 
part  of  the  mortgagee  to  foreclose,  or  that  there  was  any  immediate  and 
pressing  necessity  to  take  care  of  the  mortgage.  Held,  that  T.  was  not 
entitled  to  hold  the  mortgage  for  its  face,  but  only  for  the  amount  paid 
therefor,  with  interest,  and  he  had  simply  the  right  to  require  of  his 
co-tenants  to  contribute  their  share  of  this  amount;  also,  that  the  failure 
of  E.,  after  knowledge  of  the  purchase  and  of  TVs  claim  to  hold  the 
mortgage  for  the  full  amount,  to  contribute  or  offer  to  contribute  his 
share  of  the  purchase-price,  did  not,  under  the  circumstances,  entitle  T. 
to  enforce  the  mortgage  for  its  full  amount. 

Streeter  v.  Shvltz  (45  Hun,  406);  Mandeville  v.  Solomon  (80  Cal.  125) 
distinguished. 

(Argued  May  4,  1888;  decided  June  8,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  May  13,  1886, 
which  denied  a  motion,  made  under  section  1001  of  the  Code 
of  Civil  Procedure,  f oi  a  new  trial  and  affirmed  an  interlocu- 
tory judgment  herein. 

This  action  was  brought  for  an  accounting  and  partition. 

The  material  facts  are  stated  in  the  opinion. 

C.  Frost,  for  appellants.  The  defendant  Theodore  had  the 
right  to  hold  the  mortgage  which  he  purchased  for  $10,000, 
and  upon  which  there  was  due  between  $16,000  and  $17,000, 
for  the  full  amount  thereof.  (  Wells  v.  Chapman,  4  Sand.  Ch. 
312.)  Ernest  could  not  claim  the  right  to  share  in  the  benefit 
of  this  purchase,  by  Theodore,  of  the  mortgage,  without 
immediately,  on  being  informed  of  the  purchase  and  of  the 
amount  paid,  and  that  he  claimed  the  full  amount  due  on 
the  bond  and  mortgage,  offering  to  pay  or  contribute  his  pro- 
portionate share  of  the  amount  paid.  (4  Sand-  Ch.  312; 
13  Barb.  561 ;  BHtton  v.  Hardy,  20  Ark.  381 ;  Lee  v.  Fox, 
6  Dana  [Ky.),  176;  McmdeviUe  v.  Solomon,  39  Cal.  125; 
Siokkls  —Vol.  LXV.     9 
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BlodgeU  v.  Bildreth,  8  Allen  [Mass.]  188;  BothweU  v. 
Dewees,  2  Black  [U.  S.]  613,  618,  619 ;  Van  Born  v.  Fowler, 
5  Johns.  Ch.  407 ;  Streeter  v.  Shidtz,  45  Hun,  406.) 

Z.  JE  Chittenden  for  respondent.  The  co-tenants,  this 
plaintiff  and  the  defendants,  are,  upon  contribution,  entitled 
to  share  equally  in  any  advantage  that  was  gained  by  the 
purchase  of  the  Geoige  Gordon  mortgage  by  the  defend- 
ant, Theodore  G.  Peck,  and  said  incumbrance  in  the  hands  of 
Theodore  G.  Peck  or  the  defendants  cannot  be  used  in  any 
manner  to  the  disadvantage  of  this  plaintiff.  (BothweU  v. 
Dewees,  2  Black  [U.  S.],  613 ;  Graham  v.  Laddington,  19 
Hun,  246,  211  n. ;  Van  Born  v,  Fonda,  5  Johns.  Ch.  407 ; 
Ten  Eyck  v.  Craig,  62  N.  Y.  418.)  This  agreement  between 
Ernest  H.  Peck  and  Gordon  Peck,  that  the  judgment  used 
for  the  purposes  of  redemption  having  been  confessed  upon  the 
agreement  and  condition  that  it  would  not  be  used,  or  in  any 
way  enforced  against  the  judgment-debtor  till  the  month  of 
May  following  the  confession,  which  was  long  after  the  time 
within  which  a  judgment-creditor  could  redeem  under  the 
statute,  was  valid  and  binding,  and  a  title  obtained  by  means  of 
a  judgment  so  procured,  especially  when  by  a  co-tenant  and 
brother  of  the  debtor,  will  be  held  invalid  and  of  no  effect. 
(Wood  v.  Babe,  96  N.  Y,  414;  Graf  am  v.  Burgess,  117 
XJ.  S.  180.)  The  interest  in  the  estate  under  the  sale  on  exe- 
cution of  Schmidtz  judgment  was  the  interest  of  Ernest  Peck, 
plaintiff's  assignor,  and  not  of  Morrell.  (  Wood  v.  Babe,  96 
K  Y.  414.) 

Peokham,  J.  The  learned  counsel  for  the  appellants  has, 
with  a  most  commendable  desire  to  bring  to  an  early  termina- 
tion this  unfortunate  litigation,  waived  all  his  exceptions 
taken  upon,  the  trial  which  do  not  directly  bear  upon  the 
merits  of  the  important  matters  in  dispute  between  the  parties, 
and  both  counsel  have  united  in  submitting  for  our  determina- 
tion the  three  main  subjects  of  dispute  upon  which  the  parties 
are  wholly  unable  to  agree. 
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1.  The  first  question  that  arises  is  in  regard  to  what  rights 
Gordon  Peck  obtained  by  the  redemption  under  the  judgment 
confessed  by  Ernest,  the  plaintiffs  assignor,  to  him  in 
March,  1883.  A  statement  of  the  more  important  facts  upon 
which  the  question  arises  is  necessary  here.  In  1881,  John 
Peck,  of  Haverstraw,  died  intestate,  leaving  considerable  real 
and  personal  property,  subject  to  mortgages  and  other  liens. 
His  affairs  were  left  in  considerable  confusion,  and  great  diffi- 
culty was  necessarily  experienced  in  closing  them  up.  His 
son  Ernest,  who  is  the  husband  and  assignor  of  the  plaintiff, 
was  insolvent  and  had  judgments  to  a  large  amount  entered 
up  against  him.  Immediately  upon  the  father's  death  Ernest 
and  the  other  sons  got  into  difficulties  and  disputes  in  regard 
to  the  settlement  of  the  estate,  and  as  the  other  heirs  remained 
on  the  homestead,  and  Ernest,  with  his  wife  and  children, 
•lived  away,  the  difficulties  and  disputes  did  not  terminate. 

On  January  4,  1882,  while  the  disputes  still  existed  and 
the  estate  was  unsettled,  the  whole  interest  of  Ernest  was  sold 
on  an  execution  issued  upon  a  judgment  against  him, 
obtained  by  one  Schmidtz  tor  $244.  Thomas  Morrell,  the 
father-in-law  ol  Ernest,  bid  in  the  property  for  that  sum  under 
an  agreement  with  him  that  he  might,  at  any  time  thereafter, 
redeem  his  interest  and  receive  it  back  by  paying  the  above 
amount  and  interest.  The  differences  continued  between  the 
brothers  in  regard  to  the  settlement  of  the  estate  and  the 
various  claims  made  by  them  in  regard  thereto,  when,  in 
the  fall  of  1882,  the  counsel  for  the  respective  parties  consulted 
together,  and  it  was  finally  understood  between  them,  and  rati- 
fied by  their  respective  clients,  that  all  matters  of  difference 
shouid  be  settled  by  an  agreement  between  the  counsel  wnich 
should  be  carried  out  by  their  clients.  Numerous  meetings  of 
counsel  were  had,  and,  on  February  21,  1883,  an  agreement 
had  substantially  been  come  to  between  them  on  most  of  the 
matters  at  issue.  The  fact  of  the  counsel  having  substantially 
arrived  at  an  agreement  at  a  meeting  between  them  on  or  about 
February  21,  1883,  was  known  by  the  brothers  Ernest,  Theo- 
dore and  Gordon  almost  immediately,  and  soon  thereafter  by 
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Morrell ;  and  it  was  fully  understood  that  Ernest  and  Morrell, 
as  part  of  the  settlement,  should  take  up  and  pay  the  judg- 
ments against  Ernest,  which  were  thus  to  f  orrn  no  obstacle  to 
the  immediate  completion  of  the  settlement,  and,  of  course, 
neither  of  the  two  latter  had  any  suspicion  that  any  effort 
would  be  made  in  the  meantime,  or  at  all,  to  enforce  such 
judgments,  or  to  obtain  control  of  them  by  the  brothers  for 
any  purpose  whatever ;  and  this  must  have  been  understood 
by  the  brothers. 

Immediately  after  this  meeting  on  February  twenty-first, 
Gordon  met  and  had  a  conversation  with  Ernest,  and  asked 
him  for  a  confession  of  judgment  to  secure  him  for  the  debt 
Ernest  owed  him  of  about  $100,  for  something  wholly  uncon- 
nected with  the  estate.  Ernest  told  him  he  had  no  money 
and  could  not  pay  his  debts  until  he  got  his  dues  from  the 
estate,  and  he  would  not  confess  any  judgment  if  it  was  to  be 
enforced  against  him  before  such  settlement.  Finally,  Ernest 
consented  to  give  such  a  judgment,  provided  it  was  to  be  used 
only  as  a  lien  and  not  to  be  enforced,  in  any  event,  before  May 
first  following ;  and  under  such  positive  agreement  on  the  part  of 
Gordon,  Ernest  subsequently,  and  on  the  nineteenth  of  March, 
sent  the  confession  of  judgment  to  a  lawyer  at  Haveratraw, 
who  delivered  it  to  Gordon.  On  the  3d  of  April,  1883, 
Gordon  docketed  this  judgment,  and  with  his  brother  Theodore 
went  to  the  sheriffs  office  and,  by  virtue  of  this  judgment, 
redeemed  the  interest  of  Ernest  from  the  sale  under  the 
Schmidtz  judgment,  and  paid  to  the  sheriff  the  amount  of 
Morrell's  bid  and  interest,  and  on  the  fourth  of  April  the  sheriff 
conveyed  to  Gordon  all  the  interest  of  Ernest  in  the  home- 
stead, by  deed  duly  delivered  which  Gordon  had  recorded. 
Theodore  was  present  at  the  time  of  the  redemption  and  had 
full  knowledge  of  it  and  of  the  delivery  and  receipt  of  the 
deed.  Ernest  relied  on  Gordon's  promise  not  to  enforce  the 
judgment,  and  both  he  and  Morrell,  in  good  faith,  believed 
that  all  the  matters  between  the  heirs  had  been  settled,  and  by 
reason  thereof  neither  took  any  steps  or  made  any  arrange- 
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ments  to  secure  or  protect  Ernest's  interests  against  the  judg- 
ment of  Gordon  or  the  other  judgments  against  Ernest. 

I  do  not  pretend  to  have  stated  all  the  facts  in  this  case 
relating  to  this  special  subject,  but  only  those  which  I  think 
are  sufficient  to  make  the  question  to  be  decided  intelligible. 
That  question  is,  can  Gordon  maintain  his  claim  that  by  this 
redemption  he  has  succeeded  in  obtaining  all  the  interest  of 
Ernest  in  the  homestead,  and  that  he  is  now  the  absolute 
owner  thereof?  We  do  not  think  he  can.  We  think  it 
would  be  a  fraud  upon  Ernest  to  permit  it,  and  we  do  not 
know  of  any  rule  of  law  or  equity  which  prevents  a  court 
from  so  declaring. 

We  think  the  meaning  of  the  evidence  upon  which  the 
finding  of  the  court  is  based,  as  to  the  terms  upon  which  the 
judgment  was  confessed,  is  that  the  defendant  Gordon  was  to 
have  his  judgment  as  a  security  for  his  debt,  and  it  was  not 
to  be  enforced  in  any  event  until  May  first ;  and  that  if  any- 
thing occurred  in  the  meantime  rendering  it  necessary  for 
Gordon  to  act,  in  order  to  keep  his  judgment  alive,  he  should 
do  no  more  than  the  occasion  called  for,  and  the  effect 
should  be  nothing  more  than  to  keep  it  alive  as  a  security. 
We  think  the  redemption  under  itTand  the  claim  to  thereby 
retain  the  whole  interest  of  Ernest  in  the  estate,  operates  with 
great  injustice  upon  Ernest,  and  is,  in  effect,  a  gross  fraud  upon 
him.  It  is  true,  as  stated  by  appellants'  counsel,  that  at  the 
time  of  the  redemption  the  right  of  Ernest  to  redeem  under 
the  statute  from  the  sale  on  the  Schmidtz  judgment  had 
terminated  with  the  expiration  of  the  year  from  January  4, 
1882,  but  he  still  had  an  interest  in  the  premises  and  the  title 
thereto  remained  in  him  until  the  expiration  of  the  fifteen 
months  from  the  time  of  sale.  During  this  three  months  he 
could  still  confess  a  judgment  which  would  be  a  lien  upon  his 
interest,  or  he  could  mortgage  it  and  the  judgment-creditor  or 
mortgagee  could  redeem.  (See  cases  cited  in  opinion  of 
Andrews,  J.,  in  Wood  v.  Babe,  96  N.  T.  414,423,  424.)  In 
addition  to  this,  however,  Ernest  had  his  right  to  redeem 
under  his  agreement  with  Morreil,  which  was  valid.     (Ryan 
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v.  Doxy  34  N".  Y.  307.)  As  he  had  an  interest  in  the  estate 
which  was  sold  under  the  Schmidts  judgment  the  agreement 
can  be  upheld  under  the  authority  of  the  above  case,  which, 
although  distinguished  and  limited  in  the  subsequent  case  of 
Levy  v.  Brush  (45  N.  Y.  589),  has  not  been  shaken  as  an 
authority  upon  this  proposition.  The  redemption,  therefore, 
by  Gordon,  if  it  should  stand,  would  be  a  great  damage  to 
Ernest,  and  it  is  of  great  practical  importance  to  him  and  to 
plaintiff,  as  his  assignee,  to  decide  it,  even  though  the  time 
has  now  passed  in  which  Ernest  could,  by  confessing  a  judg- 
ment or  mortgaging  his  former  interest,  give  a  right  to  such 
judgment- creditor  or  mortgagee  to  redeem  as  stated  above. 
It  is  also  stated  that  Ernest  was  not  injured,  because  Theodore 
was  present  at  this  time  and  was  ready  to  redeem  under  and 
by  virtue  of  his  ownership  of  other  judgments  against  Ernest, 
in  case  Gordon  had  not  done  so.  We  cannot  decide  this 
question  upon  a  possibility  as  to  what  some  one  else  would 
have 'done  if  Gordon  had  not  redeemed,  and  also  for  the 
reasons  hereinafter  given,  when  that  question  will  be  discussed 
as  to  the  right  of  Theodore  to  act  adversely  to  Ernest  in  regard 
to  any  judgments  purchased  by  Theodore.  We  hold  that 
Theodore  had  no  right  to  thus  use  those  judgments  any  more 
than  Gordon  had  to  use  the  one  under  discussion,  and  then 
claim  the  full  title  to  the  interest  of  Ernest. 

We  fail  to  see  any  reason  why  the  agreement  between 
Gordon  and  Ernest  was  not  a  valid  one.  It  was  on  good  con- 
sideration, for  by  getting  the  judgment  Gordon  obtained  what 
he  wanted,  an  acknowledgment  of  the  existence  of  the  debt, 
the  amount  thereof  and  security  for  it.  He  made  the  agree- 
ment that  he  would  not  enforce  it  for  a  certain  time  and 
thereby  he  obtained  the  judgment.  He  has  violated  his  agree- 
ment, and  while  clinging  to  the  results  of  it  he  denies  its 
efficacy  in  law.  He  says  the  effect  of  what  the  plaintiff  asks 
i6  to  make  him  a  trustee  and  to  create  a  trust,  by  parole  in 
lands  under  circumstances  not  permitted  by  law.  We  do  not 
think  so.  The  effect  of  his  conduct  is  that  a  court  of  equity 
treats  him  as  a  trustee  ex  maleficioy  and,  as  in  that  capacity, 
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holding  title  to  the  interest  of  Ernest  in  the  homestead  in  trust 
for  Ernest  or  his  assigns,  subject  to  the  repayment  of  the 
amount  paid  by  Gordon  when  he  redeemed  from  the  Schmidtz 
judgment,  and  also  to  the  payment  of  the  amount  of  his  own 
judgment,  with  interest  on  the  amount  he  paid  upon  such 
redemption,  from  the  time  of  such  payment,  and  interest  on 
the  amount  of  his  judgment  from  the  time  of  the  docketing 
thereof.  The  defendant  Gordon  is  held  to  occupy  such  a 
position,  not  because  he  commits  a  fraud  by  refusing  to  per- 
form a  contract  void  by  the  statute  of  frauds,  for  the  contract 
he  made  was  not  void.  It  was  one  simply  not  to  enforce  a 
judgment  for  a  certain  time.  He  violates  the  real  substance 
of  this  agreement,  not  by  redeeming  the  interest  of  Ernest, 
but  by  thereafter  claiming  to  own  it  all  under  the  redemption. 
Instead  of  being  merely  liable  in  damages  for  this  breach,  the 
character  of  a  trustee  ex  rnaleficio  is  imposed  upon  him, 
because  of  the  peculiar  relations  which  the  facts  show  these 
men,  who  Were  brothers,  sustained  to  each  other  at  that  time. 

The  negotiations  for  a  settlement  of  all  differences  were  sub- 
stantially concluded  and  a  settlement  effected,  one  of  the  terms 
being  that  Ernest  or  Morrell  was  to  pay  or  take  care  of  all  the 
judgments  against  Ernest,  and  all  parties  knew  this;  and 
Ernest  and  Morrell  relied  on  this  fact  as  a  reason  for  taking 
no  steps  to  secure  or  protect  the  interest  of  Ernest,  no  one 
supposing  that  any  hostile  use  would  be  made  of  any  judg- 
ment, when,  because  of  the  supposed  settlement,  all  reasons 
for  it  had  ceased. 

Under  such  circumstances  there  was  a  relationship  existing 
between  Gordon  and  Ernest  upon  the  question  of  the  use  of 
this  judgment  by  confession,  grounded  not  only  upon  the 
specific  agreement  already  spoken  of,  but  also  upon  the  faith 
placed  in  the  settlement  of  all  differences,  which  made  such 
relationship  fiduciary  in  its  character,  and  which  naturally  led 
Ernest  to  suppose  that  no  advantage  would  be  taken  of  him 
by  his  brother  by  a  fraudulent  and  unfair  use  of  the  judg- 
ment which  he  confessed  for  a  security  only.  And  it  is  seen 
that  the  judgment  was  itself  confessed  only  upon  the  assump- 
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tion  that  this  agreement  settling  all  controversies  was  about 
to  be  carried  out,  and  the  inference  is  fairly  to  be  drawn  from 
the  evidence  that  it  was  precisely  because  such  agreement  had 
been  arrived  at  and  all  subjects  of  difference  were  about  to 
be  disposed  of,  that  Gordon  takes  the  opportunity  to  present 
his  claim  and  to  ask  for  the  security  of  a  judgment. 

Under  all  the  facts,  we  think  the  case  of  Wood  v.  Babe 
{supra)  is  authority  tor  the  statement  that  Gordon  is  placed 
in  the  position  of  trustee  of  Ernest  with  reference  to  his  title 
to  the  interest  of  Ernest,  which  he  claims  to  own  under  his 
redemption  by  virtue  ot  his  judgment  by  confession,  subject 
to  the  payments  to  Gordon  as  above  described. 

(2.)  Theodore  G.  Peck,  on  the  2d  of  April,  1883,  having 
the  same  knowledge  in  regard  to  the  situation  as  his  brother 
Gordon,  purchased  a  judgment  in  favor  of  one  Billings  against 
his  brother  Ernest,  amounting,  with  interest,  to  about  $6,600, 
for  the  sum  of  $3,000,  and  now  claims  that  he  is  entitled  to 
be  paid  the  full  amount  of  that  judgment  which  he'  still  holds. 
We  think  he  has  no  such  right.  In  addition  to  his  knowledge 
of  the  circumstances  which  have  been  stated  in  regard  to 
Gordon,  Theodore  had  stated  to  Ernest  at  the  Hoffman  House, 
in  1882,  that  he  would  protect  his  interest  in  the  estate,  and 
had  written  him  a  letter,  dated  March,  1882,  in  which  he 
reiterated  the  promise.  He  had  been  substantially  the  agent 
of  Ernest  in  regard  to  the  estate,  and  was  under  express  obli- 
gations to  look  after  and  preserve  his  interest  in  it.  It  is  true 
the  authority  of  Theodore  to  collect  rents  and  make  leases,  etc., 
of  the  estate  had  been  annulled  by  Ernest  under  the  con- 
tract  entered  into  between  the  brothers,  and  the  power  of 
attorney  therein  referred  to  had  been  by  him  revoked,  yet 
Theodore  was  still,  to  some  extent,  in  possession  of  the  estate, 
attending  to  all  the  business  in  regard  to  it,  and  received  all 
the  rents,  income  and  profits  thereof,  and  Ernest  might  well 
have  supposed  from  his  conversation  with  Theodore  and  the 
letter  referred  to  that  he  would  fulfill  his  obligations  and  not 
seek  to  take  advantage  of  him.  Notwithstanding  the  revocar 
tion  of  the  power  of  attorney  and  the  annulling  of  the  contract 
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their  relations  in  regard  to  this  matter  continued  to  be  fidu- 
ciary in  their  nature ;  and  it  cannot  be  tolerated  that  Theodore, 
under  such  circumstances,  should  be  permitted  to  take  advant- 
age of  his  position  for  the  purpose  of  making  money  out  of 
his  brother.  He  should  be  permitted  to  hold  the  judgment 
for  the  amount  only  that  he  paid  for  it,  with  interest. 

(3.)  There  was  a  mortgage  upon  a  portion  of  the  premises 
owned  by  John  Peck  at  the  time  of  his  death  which,  in  the 
fall  of  1881,  amounted,  principal  and  interest,  to  between 
$16,000  and  $17,000.  So  far  as  appears  there  were  no  threats 
on  the  part  of  the  mortgagee  to  foreclose ;  nor  was  there,  at 
the  time  of  the  purchase  by  Theodore,  any  immediate  and 
pressing  necessity  to-  forthwith  take  care  of  that  mortgage. 
In  the  latter  part  of  1881,  Theodore  purchased  the  mort- 
gage for  $10,000,  and  took  an  assignment  of  it  to  himself,  and 
now  claims  to  hold  it  for  its  full  amount.  We  think  he  is  not 
entitled  to  do  this.  One  of  the  leading  cases  upon  the  subject 
of  the  right  of  one  tenant  in  common  to  bid  in  an  outstanding 
title  or  incumbrance  on  the  estate  is  Van  Home  v  Fonda, 
(5  Johns.  Ch.  388, 407).  The  learned  chancellor  there  says  that 
although  he  would  not  deny  that  one  tenant  in  common  might 
not,  in  any  possible  case,  bid  in  an  outstanding  title  for  his 
exclusive  benefit,  yet  (continuing),  he  says,  "  when  two  devisees 
are  in  possession  under  an  imperfect  title  derived  from  their 
commom  ancestor,  there  would  seem,  naturally  and  equitably, 
to  arise  an  obligation  between  them,  resulting  from  their  joint 
claim  and  community  of  interests,  that  one  of  them  should  not 
affect  the  claim  to  the  prejudice  of  the  other.  It  is  like  an 
expense  laid  out  upon  a  common  object  by  one  of  the  owners, 
in  which  case  all  are  entitled  to  the  common  benefit,  on  bear- 
ing a  due  proportion  of  the  expense.  *  *  *  Community 
of  interest  produces  a  community  of  duty ;  and  there  is  no  real 
difference,  on  the  ground  of  policy  and  justice,  whether  one 
co-tenant  buys  up  an  outstanding  incumbrance  or  an  adverse 
title  to  disseise  and  expel  his  co-tenant;  It  cannot  be  tolerated 
when  applied  to  a  common  subject  in  which  the  parties  had 
equal  concern,  and  which  created  a  mutual  obligation  to  deal 
Siokels— Vol,  LXV.    10 
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candidly  and  benevolently  with  each  other,  and  to  cause  no 
harm  to  their  joint  interest." 

In  this  case,  if  the  mortgage  were  due  and  the  defendant 
Theodore  desired  to  redeem,  he  must,  of  course,  have  redeemed 
by  paying  the  whole  mortgage,  or  whatever  amount  the  mort- 
gagee was  willing  to  take.  He  could  not  redeem  his  share  of 
die  estate  from  the  lien  of  the  mortgage  by  paying  simply 
what  would  amount  to  his  share  of  the  mortgage.  If  an 
incumbrance  be  bought  in  by  a  co-tenant  or  paid  under  such 
circumstances  as  exist  in  this  case,  the  payment  would  operate 
as  an  equitable  assignment  from  the  mortgagee  to  himself,  and 
his  right  under  such  equitable  assignment  would  be  to  exact 
contribution  from  his  co-tenants  for  the  amount  he  had  paid 
to  redeem  the  mortgage.  Pomeroy,  in  his  excellent  work  on 
Equity  Jurisprudence  (§  1221),  states  this  doctrine  fully.  The 
same  principle  is  decided  in  Rothwell  v.  Dewees  (2  Black 
[U.  S.]  613) ;  Werner  v.  Wible  (25  Penn.  St.  270),  and  Lloyd 
v.  Lynch  (28  id  419,  424). 

The-  case  of  Streeter  v.  Schultz  (45  Hun,  406)  is  in  no 
way  adverse  to  this  principle.  In  that  case  a  mortgage  upon 
the  property  was  foreclosed.  Schultz  was  a  tenant  in  com- 
mon with  the  plaintiff  by  virtue  of  a  conveyance  of  an  undi- 
vided half  of  the  premises  from  the  plaintiff  to  him,  subject 
to  a  mortgage  given  by  the  plaintifE  to  secure  the  purchase- 
money.  At  the  foreclosure  sale  of  that  mortgage,  Schultz 
bid  in  the  property  for  himself.  He  was  also  the  owner  of  a 
subsequent  mortgage  given  by  the  plaintifE  to  him  on  the 
plaintiffs  undivided  part  of  the  premises ;  and  the  court  held 
that,  under  such  circumstances,  it  being  a  public  sale,  judicial 
in  its  nature,  and  the  relations  between  the  parties  being  at 
arm's-length,  the  case  was  taken  out  of  the  ordinary  rule,  and 
that  the  defendant,  upon  bidding  in  the  property,  obtained  a 
good  title  thereto.  In  this  case,  on  the  contrary,  at  the  very 
time  when  Theodore  purchased  the  mortgage  (which  was  at 
private  sale),  he  was  residing  in  the  family  mansion,  where  he 
had  continued  to  reside  since  his  father's  death,  and  for  a  long 
time  before  it,  and  he  knew  that  Ernest  was  in  greatly  embar- 
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rassed  circumstances  with  judgments  entered  up  against  him, 
and  that  he  was  wholly  dependent  upon  what  he  would  real- 
ize as  his  share  of  his  father's  estate  for  the  means  of  extri- 
cating himself  from  his  difficulties.  At  the  same  time  Theo- 
dore was  managing  the  estate  and  was  receiving  all  the  rents, 
income  and  profits  therefrom,  the  result  being  that  Ernest 
was  kept  wholly  unable  to  buy  any  mortgage  himself  or  to 
contribute  towards  the  purchase  of  any  such. 

Upon  these  facts,  a  court,  which  permitted  Theodore  to  buy 
in  a  mortgage  for  much  less  than  its  face  and  to  insist  upon 
payment  to  him  at  the  same  rate  as  if  he  had  paid  all  that  was 
due  thereon,  would  administer,  in  my  opinion,  neither  law 
nor  equity. 

The  counsel  for  the  defendant  Theodore  claims,  however, 
that  even  if  he  would  not  have  the  right  at  first  to  hold  the 
mortgage  for  the  full  amount,  yet,  when  informed  of  the  pur 
chase,  the  plaintiffs  assignor,  Ernest,  should  have  offered  to 
contribute  his  share  of  the  purchase-price  of  the  mortgage , 
that  such  offer  should  have  been  made  within  a  reasonable 
time  after  knowledge  of  the  purchase,  and  the  failure  of 
Ernest  to  make  it  entitled  the  defendant  to  enforce  the  mort- 
gage for  its  full  amount. 

We  do  not  think  that  the  defendant  places  himself  within 
any  rule  permitting  such  a  result.  All  that  appears  m  the 
evidence  on  the  subject  is  that  the  defendant,  Theodore,  pur 
chased  this  mortgage  in  December,  1881,  and  that  on  the  9th 
of  February,  1882,  when  a  question  arose  as  to  leasing  a  rolling 
mill  on  his  father's  premises,  Ernest  was  present  and  heard  that 
Theodore  had  purchased  the  mortgage.  It  is  not  found  as  a 
fact,  but  Theodore  says  in  his  evidence  that  the  price  he  gave 
for  it  was  mentioned,  and  that  he  then  said  that  he  should 
hold  it  for  the  full  amount  of  principal  and  interest.  Ernest 
says  he  does  not  think  the  amount  paid  by  Theodore  was 
mentioned.  It  was  not  a  conversation  addressed  to  him,  and 
no  demand  for  contribution  and  no  intimation  to  that  effect 
was  made  by  Theodore.  At  that  time  the  contract  had  been 
made  by  which  Theodore  was  constituted  the  agent  of  the 
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estate  to  attend  to  its  business  and  a  salary  agreed  to  be  paid 
him  therefor,  and  he  was  receiving  all  the  income  and  rents 
therefrom.  Under  these  circumstances  we  think  it  cannot  be 
plausibly  contended  that  even  if  Ernest  heard  the  price  paid 
by  Theodore  for  the  mortgage,  and  his  claim  to  hold  it  for  the 
full  amount  due  thereon,  that  Ernest  was  bound  to  tender 
contribution  of  his  share  under  penalty  of  a  right  on  the  part 
of  Theodore  to  enforce  the  mortgage  for  such  full  amount. 
This  is  entirely  different  from  the  case  cited  by  the  counsel  of 
JfandeviUe  v.  Solomon  (39  Cal.  125).  In  that  case  one  tenant 
in  common  discovered  what  he  feared  was  a  flaw  in  the  title 
to  some  portion  of  the  property,  and  he  thought  it  best  to 
purchase  the  outstanding  title  if  it  could  be  done  for  the  sum 
named,  and  he  asked  his  co-tenant  to  make  contribution  for  that 
purpose.  His  co-tenant  refused.  He  subsequently  purchased 
the  outstanding  title,  paying  the  sum  stated  for  it  and  immedi- 
ately wrote  to  his  co-tenant  all  the  particulars  and  asked  him 
to  contribute  his  share,  and  he  made  no  answer,  but  entirely 
neglected  to  contribute  anything.  Long  subsequent  to  that 
time  the  co-tenant  desired  to  avail  himself  of  the  purchase, 
and  the  court  held  that  he  was  too  late. 

The  case  of  Lee  v.  Fox  (6  Dana  [Ky.],  171,  176),  is<  sub- 
stantially an  authority  for  the  proposition  announced  here, 
although  there  is  a  mere  statement  contained  in  the  opinion 
that  the  election  should  be  made  within  a  reasonable  time. 
We  think  that  in  this  case  there  was  no  such  presentation  of  the 
subject  to  Ernest  as  to  call  upon  him  to  make  an  election,  even 
if  it  could  be  assumed  that  such  a  purchase,  under  the  circum- 
stances, if  a  demand  had  been  made,  called  for  contribution  at 
the  peril  of  an  enforcement  of  the  mortgage  for  the  full  amount. 

The  above  are  all  the  questions  submitted  to  this  court,  and 
in  regard  to  each  of  them  we  think  the  decision  of  the  General 
Term  was  correct. 

Its  order  denying  a  new  trial  should,  therefore,  be  affirmed, 
with  costs. 

All  concur. 

Order  affirmed. 
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Daniel  P.  Barnard,  Appellant,  v.  James  C.  Brower, 
Respondent. 

Defendant  was  part  owner  of  certain  real  estate  in  the  city  of  Brooklyn 
which  was  incumbered  by  taxes  and  assessments  levied  and  assessed 
during  the  period  from  1861  to  1880,  and  sales  for  terms  of  years  had 
been  made  upon  some  of  said  taxes  and  assessments  to  Q.,  W.,  McF.  and 
the  said  city.  These  sales  were  all  made  for  taxes  assessed  prior  to  1878. 
Defendant  entered  into  an  agreement  with  B.,  plaintiff's  testator,  an 
attorney,  to  the  effect  that  the  latter  should  institute  legal  proceedings 
and  procure  a  final  and  permanent  judgment  deciding  that  all  such  sales, 
taxes,  assessments,  etc.,  were  illegal  and  void  and  constituted  no  lien  or 
incumbrance  upon  the  premises.  Defendant  agreed  to  pay  B.  $1,500  in 
full  for  his  services  upon  the  recovery  of  such  final  judgment,  in  an 
action  upon  the  agreement  plaintiff  proved  a  -judgment  in  a  partition 
suit,  to  which  G  ,  W.,  and  McF.  were  parties,  which  decided  that  neither 
of  them  had  any  interest  or  lien  in  or  upon  the  premises,  but  that  (heir 
claims  under  said  sales  were  null  and  void  and  that  B.  held  the  portion 
of  the  premises  set  off  to  him  free  and  clear  of  any  estate,  lien  or  claim 
of  the  parties  to  the  action.  Plaintiff  also  proved  that  prior  to  Decern 
ber  1 .  1882,  G.  paid  to  the  registrar  of  arrears  of  said  city  a  sum  equal 
to  sixty  per1  cent  of  the  assessed  value  of  the  premises  under  the  pro 
visions  of  the  act  of  1882  (g  l,chap.  848,  Laws  of  1882),  providing  that  any 
person  owning  or  having  an  interest  m  lands  in  said  city  upon  which  the 
unpaid  taxes  and  assessments  shall  exceed  sixty  per  cent  of  the  assessed 
value,  might  extinguish  the  same  by  paying  such  sixty  per  cent.  Held, 
that  the  proof  did  not  authorize  a  recovery;  that  the  obtaining  of  a 
judgment  by  B  .  extinguishing  the  lien  of  said  taxes  and  assessments  and 
binding  upon  all  parties  interested  therein,  was  a  condition  precedent  to 
any  right  to  compensation;  that  the  judgment  proved  bound  only  the  par- 
ties thereto  and  left  the  taxes  and  assessments  an  apparent  lien  and  their 
validity  open  to  dispute;  that  conceding  the  payment  by  G  extinguished 
any  claim  the  city  might  have  for  taxes  (as  to  which  quart),  such  pay- 
ment was  not  within  the  agreement;  that  the  question  was  not  whether 
defendant's  land  was  lawfully  free  and  clear  from  taxes  and  assessments 
but  whether  the  plaintiff's  testator  had  obtained  a  judgment  conclusively 
establishing  that  fact. 

(Submitted  May  4.  1888:  decided  June  5,  1888.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Superior 
Court  of  Brooklyn,  entered  upon  an  order  made  at  the  January 
Term  1886,  which  affirmed  a  judgment  in  favor  of  defendant, 
entered  upon  a  decision  of  the  court  on  trial  without  a  jury 
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The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

John  T.  Barnard  for  appellants.  Chapter  443,  Laws  of 
1881,  chapters  348  and  363,  Laws  of  1882,  and  chapter  114, 
Laws  of  1883,  are  statutes  in  pari  materia,  and  should  be 
construed  as  one.  (Blake  v.  Wheeler,  18  Hun,  496 ;  Rogers 
v.  Bradshaw,  20  Johns.  735.) 

William  T.  Gilbert  for  respondent.  The  judgment  in  the 
partition  action  does  not  purport  to  annul  the  taxes  in  question, 
and  it  was  void  as  respects  the  defendant  Goodrich  (the  lunatic), 
for  the  reason  that  no  jurisdiction  of  his  person  had  been 
acquired  until  after  the  entry  of  the  interlocutory  judgment 
and  the  report  of  the  commissioners  appointed  thereunder. 
His  subsequent  appearance  by  his  committee  did  not  give  the 
court  jurisdiction  to  render  the  final  judgment.  (Code  of 
Civil  Pro.  §§  1546-1549 ;  1  Wait's  Pr.  41 ;  People  v.  Stur- 
tevcvnt,  5  Seld.  266 ;  Wills  on  Juris.  §  18  ;  Mora  v.  Kmac,  12 
La.  Ann.  754;  Wheelock  v.  Lee,  74  K  Y.  495.)  Chapter  363 
of  the  Laws  of  1882  did  not  validate  the  sales  for  taxes  or 
the  certificates  given  thereunder.  (Clementi  v.  Jackson,  92 
N.  Y.  591.)  As  it  does  not  appear  but  that  the  premises  are 
vacant  property,  the  water-rates  and  sales  therefor  were  void. 
(Remsen  v.  Wheeler,  105  N.  Y.  573.)  The  lease  upon  the 
sale  for  non-payment  of  water-rates  conveys  an  estate  in  the 
lands,  viz.,  an  estate  for  a  term  for  years,  and  if  valid  the  estate 
of  the  defendant  and  his  wife,  between  whom  partition  was 
sought,  was  one  in  reversion  only.  (I  E.  S.  723,  §  12.)  An 
estate  for  years  cannot  be  cut  off  in  an  action  of  partition 
between  reversioners  without  the  consent  of  the  tenant  for 
years     (Code  of  Civil  Pro.  §  1536.) 

Rcger,  Ch.  J.  The  plaintiff's  testator  brought  this  action  to 
recover  for  legal  services  rendered  to  the  defendant  under  a 
written  contract  made  between  them  March  25,  1883.  By 
this  contract  and  the  schedules  annexed  thereto,  it  appeared 
that  the  defendant  was  part  owner  of  three  several  parcels  of 
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land  in  the  city  of  Brooklyn  which  were  incumbered  by  taxes 
and  assessments  to  a  large  amount,  covering  a  period  of  twenty 
years,  previously  levied  and  assessed  thereon ;  and  that  sales 
for  a  term  of  years  had  been  made  thereof  upon  some  of  such 
taxes  and  assessments,  to  D.  H.  Goodrich,  A.  S.  Wheeler, 
Wm,  M.  McFarlane  and  the  city  of  Brooklyn*  The  defendant 
was  advised  by  the  plaintiff's  testator  that  these  sales,  taxes, 
etc.,  were  irregular,  illegal  and  void  and  would  be  so  declared 
in  legal  proceedings.  It  was  thereupon  substantially  agreed 
that  the  plaintiff  should  institute  and  bring  to  a  legal  determi- 
nation proceedings  to  annul  all  the  sales,  taxes,  assessments, 
claims  or  incumbrances  which  appeared  from  the  tax  and 
assessment  search,  annexed  to  the  contract,  to  be  against  or 
upon  the  premises  in  question  for  non-payment  of  taxes  and 
assessments,  and  procure  a  final  and  permanent  judgment  from 
a  court  of  competent  jurisdiction  deciding  that  all  such  sales, 
taxes,  assessments,  etc.,  are  illegal  and  void  and  constitute  no 
lien  or  incumbrance  upon  said  premises  or  any  part  thereof ; 
and  that  he  would  also  compel  by  legal  determination,  through 
a  final  judgment,  ^honafide  purchaser,  if  said  purchaser  be 
obtained  for  the  premises  in  question,  within  sixty  days  after 
such  first-mentioned  final  judgment  should  be  declared,  vacating, 
setting  aside  and  declaring  void  and  illegal  such  sales,  taxes, 
assessments  and  claims,  to  accept  the  title  of  this  defendant 
and  his  wife  thereto  without  payment  of  any  of  such  taxes, 
assessments  or  liens.  It  was  further  provided  that  the  defend- 
ant should  pay  the  plaintiff's  testator  the  sum  of  $1,500  in 
full  satisfaction  of  his  claim  for  services  upon  the  recovery  of 
such  final  judgments.  Upon  the  trial  of  the  action  the 
plaintiff,  to  sustain  the  issues  on  his  part,  produced  and  proved 
a  judgment-roll  showing  the  entry  of  an  interlocutory  judg- 
ment taken  by  default  in  a  partition  suit  between  James  C. 
Brower,  plaintiff,  and  Emeline  E.  Brower,  his  wife,  William 
M.  McFarlane  and  David  Goodrich,  defendants,  in  the  City 
Court  of  Brooklyn,  of  the  date  of  July  20,  1883,  whereby  it 
was  adjudged  that  the  plaintiff,  James  C.  Brower,  is  seized 
and  entitled  in  fee  to  oue  equal  undivided  half  of  the  premises 
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in  question,  6ubject  to  the  inchoate  right  of  dower  of  his  wife, 
and  that  Emeline  E.  Brower  is  seized  and  entitled  to  the  other 
equal  undivided  half  part  of  the  said  premises.  It  was  further 
thereby  ordered  and  adjudged  that  the  defendants  William  M. 
McFarlane  and  David  H.  Goodrich  have  not,  nor  has  either 
of  them  any  right,  share,  interest  or  lien  of,  in  and  to  the  said 
premises  or  any  part  thereof,  and  that  each  of  their  alleged 
claims,  as  set  forth  in  the  complaint,  is  null  and  void.  It  was 
further  ordered  that  partition  be  made  of  the  premises  between 
the  plaintiff  and  his  wife,  and  commissioners  were  appointed 
to  make  such  partition  and  render  report  of  their  proceedings 
to  the  court.  It  further  appeared  that  the  commissioners 
thereafter  made  report  of  their  proceedings  and  partitioned 
the  premises  in  accordance  with  the  terms  of  such  interlocu- 
tory judgment,  and  that  such  report  was  confirmed  by  the 
court.  Final  judgment  was  rendered  in  the  action  on  the  26th 
day  of  July,  1883,  whereby  it  was  adjudged  that  the  said 
James  C.  Brower  and  Emeline  E.,  his  wife,  do  each  hold  the 
said  premises  so  set  off  to  them  respectively,  in  severalty  free, 
clear  and  discharged  of  all  and  every  estate,  lien  or  claim  of 
any  of  the  parties  to  this  action.  Further  proceedings  were 
subsequently  had  in  that  action  to  perfect  such  judgment  as 
against  David  H.  Goodrich,  but  it  is  unnecessary  to  notice 
them  particularly,  as  we  shall  assume,  for  the  purpose  of  the 
discussion,  that  the  court  acquired  jurisdiction  to  render  the 
first  judgment  against  all  of  the  parties  thereto.  The  plaint- 
iff also  proved  that,  prior  to  December  1,  1882,  David  H. 
Goodrich  paid  to  the  registrar  of  arrears  of  the  city  of  Brook- 
lyn a  sum  of  money  equal  to  sixty  per  centum  of  the  assessed 
value  of  the  premises,  under  section  1  of  chapter  348  of  the 
Laws  of  1882,  and  that  such  sum  was  received  by  the  registrar 
as  a  payment  for  and  on  account  of  the  taxes  then  in  arrears 
upon  the  premises.  A  clearer  view  of  the  force  and  effect  of 
the  agreement  between  the  parties  will  be  obtained  by  con- 
sidering the  circumstances  existing  at  the  time  the  contract 
was  executed.  The  liens  in  question  embraced  taxes  and 
assessments  made  for  each  year  from  1862  to  1880,  and  the 
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sales  thereon  were  all  made  for  taxes  assessed  prior  to  the  year 
1873.  It  had  been  held  by  this  court,  in  May,  1882,  in  Bre- 
voort  v.  City  of  Brooklyn  (89  N".  Y.  128),  that  the  taxes  and 
assessments  theretofore  imposed  upon  real  estate  in  the  city 
of  Brooklyn,  and  the  sales  made  thereon,  were  wholly  void 
for  the  reason  that  they  were  based  upon  assessment-rolls 
which  did  not  contain  an  affidavit  of  the  assessors  in  the  form 
and  to  the  effect  required  by  law.  By  chapter  363  of  the 
Laws  of  1882,  the  legislature  had  passed  an  act  legalizing  and 
confirming  all  of  the  unpaid  taxes  upon  real  estate  in  the  city 
of  Brooklyn  which  had  been  imposed  thereon  subsequent  to 
the  year  1861.  It  was  held  by  this  court  that  the  act  in  ques- 
tion did  not  validate  tax  sales  which  had  been  theretofore  made 
of  lands  in  such  city.  (Clementi  v.  Jackson,  92  N.  Y.  591 ) 
It  thus  appears  that  at  the  time  this  contract  was  made  there 
was  no  want  of  legal  authority  to  show  that  the  various  sales 
of  the  land  in  question  made  to  Goodrich  and  McFarlane,  were 
entirely  void  and  conferred  no  legal  interest  upon  the  several 
purchasers  thereof ;  but  serious  questions  were  left  unsettled, 
among  others,  the  right  of  the  city  of  Brooklyn  to  enforce  the 
collection  of  such  taxes  against  real  estate  in  that  city  under 
the  validating  act,  and  as  to  the  effect  of  the  payment  by 
Goodrich  of  a  sum  equal  to  sixty  per  cent  of  the  assessed 
value  of  the  property,  to  the  city  of  Brooklyn  under  chapter 
348,  Laws  of  1882,  providing  that  "  any  person  owning  or 
having  an  interest  in  any  lands  in  the  city  of  Brooklyn  upon 
which  the  unpaid  taxes  or  assessments,  or  both,  shall  exceed 
sixty  per  centum"  of  the  assessed  value  of  such  lands  might 
extinguish  the  same  by  paying  such  sixty  per  centum  to  the 
registrar  of  arrears  of  said  city. 

It  would,  therefore,  seem  quite  obvious  that  the  object  of 
the  parties  in  making  this  contract  was  to  secure  a  judgment 
against  the  city  of  Brooklyn,  and  all  parties  having  an  interest 
in  the  collection  or  enforcement  of  such  taxes  or  the  sales 
made  thereunder,  declaring  them  illegal  and  void  and  as  con- 
stituting no  lien  or  incumbrance  upon  the  land.     It  is  quite 
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clear  that  the  judgment-roll  given  in  evidence  accomplished  no 
such  object.  It  did  nothing  more  than  to  reaffirm  the  doctrine 
already  established  by  the  case  of  Brevoort  v.  City  of 
Brooklyn  {supra).  Every  disputed  question  as  to  the  validity 
of  these  taxes  and  their  existence  as  a  lien  upon  the  premises 
in  question,  subsequent  to  the  validating  act,  was  left  by  this 
judgment  in  the  same  condition  in  which  it  was  when  the  con- 
tract was  made.  The  plaintiff  seeks  to  obviate  the  effect  of 
this  conclusion  by  arguing  that  the  payment  of  the  sixty  per 
cent  by  Goodrich  to  the  city  of  Brooklyn  extinguished  any 
claim  that  it  might  have  for  the  taxes.  It  is  by  no  means 
certain  that  this  was  its  effect,  as  Goodrich  was  not,  by  its 
terms,  entitled  to  avail  himself  of  the  benefit  of  the  act ;  but 
the  conclusive  answer  10  the  argument  is  that  such  payment 
was  not  within  the  contract  made  between  the  parties.  The 
defendant  stipulated  for  a  final  judgment  extinguishing  the  lien 
of  such  taxes  and  assessments  and  binding  upon  all  parties 
interested  therein,  and  that  he  has,  assuredly,  not  obtained. 
The  obtaining  of  such  a  judgment  by  the  plaintiff's  testator  was 
a  condition  precedent  to  any  right  of  recovery  on  his  part,  and 
until  he  showed  such  a  judgment  he  did  not,  under  the  con- 
tract, establish  a  right  to  the  compensation  therein  provided. 

The  question  in  this  case  is  not  whether  the  defendant's 
land  is  lawfully  free  and  clear  from  taxes  and  assessments, 
but  whether  the  plaintiff's  testator  has  obtained  an  adjudicar 
tion  which  conclusively  establishes  that  it  is.  The  judgment-roll 
exhibited  by  the  plaintiff,  may  be  assumed  to  be  valid  and 
binding  upon  the  parties  thereto,  and  as  to  them  establishes 
the  fact  that  they  had  no  title  to,  or  interest  in  the  premises ; 
but  it  binds  no  other  parties  and  leaves  the  taxes  and  assess- 
ments an  apparent  lien  upon  the  defendant's  lots  and  their 
validity  open  to  dispute  hereafter. 

We  are,  therefore,  of  the  opinion  that  the  plaintiff  showed 
no  right  to  recover  in  this  action,  and  that  the  judgments  of 
the  courts  below  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


1888.]       Throop  Grain  Cleaner  Co.  efc  aL  v.  Smith.  83 

Statement  of  case. 


The  Thkoop  Grain  Cleaner  Company  et  aL,  Respondents, 

v.  H.  Cordenio  Smith,  Appellant,  jjio 

The  equity  of  creditors  to  set  aside  a  transfer  by  thetdebtor  on  the  ground 
that  it  was  made  to  hinder  delay  or  defraud  them  is  not  the  subject  of 
levy  under  an  attachment,  the  question  of  the  bona  fides  of  the  transfer 
can  only  be  raised  by  a  judgment-creditor 

Where,  therefore,  a  debt  claimed  to  be  due  to  the  debtor  is  attached  by  a 
creditor  and  it  is  claimed  by  the  person  owing  the  debt  that  it  was  assigned 
before  service  of  the  attachment,  the  question  simply  is  as  to  whether  there 
was  a  transfer  valid  in  law;  it  may  not  be  assailed  because  of  bad  faith. 

While  the  mere  delivery  to  a  third  person  of  a  check  or  draft  drawn  by  a 
creditor  upon  his  debtor  does  not  affect  a  legal  transfer  of  the  debt,  where 
it  appears  that  the  intent  was  to  make  such  a  transfer,  it  is  the  duty  of 
the  court  to  carry  out  the  intent. 

A.  &  Co.  and  the  defendant  entered  into  a  contract  for  the  sale,  by  the 
former  to  the  latter,  of  certain  machinery  to  be  delivered  on  board  of 
cars  and  paid  for  on  receipt.  After  the  goods  had  been  manufactured 
and  shipped  and  a  portion  had  reached  their  destination,  A.  &  Co.,  who 
were  indebted  to  the  F.  Co  in  an  amount  exceeding  the  contract  liability, 
drew,  drafts  in  favor  of  that  company  upon  defendant  for  the  amount 
thereof  and  transmitted  the  same  to  the  F»  Co..  writing  the  company 
that  the  drafts  were  for  the  amount  due  from  defendant:  that  they  had 
charged  the  amount  to  it  in  general  account,  and  requesting  it  to  credit 
the  same  in  their  account  and  to  collect,  adding.  "  Please  have  no  error 
in  receiving  and  treating  the  drafts  as  belonging  to  you."  The  F.  Ca 
replied,  acknowledging  receipt  and  stating  that  it  had  sent  the  drafts  for- 
ward for  collection;  it  entered  them  in  its  bill-book  as  drafts  due  to  it  from 
defendant.  A.  &  Co.  advised  defendant  that  they  had  assigned  their 
account  against  him  to  the  F.  Co.  and  requested  him  to  honor  drafts 
when  presented.  The  F.  Co.  also  advised  defendant  that  it  had 
credited  the  drafts  on  A.'s  account.  Plaintiff  thereafter,  in  an  action 
against  A.  &  Co.,  attached  the  debt.  Held,  the  correspondence  showed 
that  the  drafts  were  sent  forward  as  representing  the  indebtedness 
of  defendant  to  A.  &  Co..  and  that  their  delivery  and  acceptance  was 
intended  to  carry  with  them  the  debt,  and  so  constituted  an  equitable 
assignment  thereof,  for  which  the  agreement  to  credit  constituted  a 
valuable  consideration. 

Also,  Kdd,  that  the  action  of  the  parties  in  permitting  A  &  Co  to  allow 
the  amount  of  a  counter-claim  made  by  defendant  after  the  alleged 
transfer,  but  before  the  attempted  levy,  did  not  affect  the  validity  of  th$ 
transfer-  also,  that  it  was  immaterial  whether  the  F.  Co.  actually  credited 
the  amount  of  the  drafts  in  its  books  of  account. 

(Argued  April  25,  1888;  decided  June  12,  1888.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  the  first  Tuesday 
of  January,  1886,  which  reversed  a  judgment  in  favor  of 
defendant  and  granted  a  new  trial. 

This  action  wa£  brought  in  aid  of  an  attachment  in  pur- 
suance of  section  677  of  the  Code  of  Civil  Procedure,  to 
recover  a  demand  alleged  to  be  due  the  firm  of  Allis  &  Co. 
from  defendant  and  to  have  been  attached  in  an  action  by 
the  plaintiff  against  said  firm. 

The  material  facts  are  stated  in  the  opinion. 

M.  M.  Waters  for  appellant.  An  account  may  be  sold  like 
a  chattel.  Any  agreement  which  will  pass  the  title  to  a 
chattel  will  pass  the  title  to  an  account.  (Truax  v.  Slater, 
86  N.  Y.,  630.)  Acceptance  will  often  be  implied  from  -the 
silence  of  the  party  to  whom  the  offer  is  made,  and  also  from 
his  acts.  (Story  on  Sales  [2d  ed.]  §  132.)  The  assent  of 
parties  to  a  sale  may  be  implied  from  their  subsequent  conduct. 
(Benj.  on  Sales,  §  38.)  The  acceptance  of  an  offer  may  be 
signified  by  performance  alone.  (Patton  v.  Hassinger,  69 
Penn.  311;  Cooper  v .  Altimus,  62  N.  C.  743;  Lungstrass  v. 
Ins.  Co.,  48  Mo.  200  ;  Fenton  v.  Broden,  2  Cranch  C.  C.  550.) 
There  is  a  binding  agreement  when  the  minds  of  two  persons 
meet,  as  signified  by  acts,  although  both  do  not  know  of  such 
concurrence  at  the  time.  (Hilliard  on  Sales  [2d  ed.]  §  132.) 
The  mere  possession  of  the  drafts  by  the  Farrell  Company 
would,  of  itself,  prima  facie,  import  ownership,  and  the 
acquisition  of  the  same  in  good  faith  in  the  usual  course  of 
business.  (1  Dan.  Neg.  Inst.  §  812.)  In  the  absence  of  any- 
thing to  the  contrary,  it  would  be  presumed,  in  law,  that  the 
drafts  were  received  in  payment,  on  account  of  the  indebted- 
ness then  existing,  and  not  as  collateral  merely,  or  for  collec- 
tion. (11  Dan.  Neg.  Inst.  §§  1259, 1271.)  A  bill  of  exchange 
for  part  of  a  debt  or  fund  is  not  an  assignment  pro  tanto, 
unless  accepted.  (Brill  v.  Turtle,  SI  N.  Y.  457 ;  Attorney- 
General  v.  Life  Ins.  Co.,  71  id.  325.)  A  bill  for  the  entire 
amount  of  a  debt  or  fund  should  operate  as  an  equitable 
assignment  thereof.    (1  Dan.  Neg.  Inst  §  30.) 
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Rollin  Tracy  for  respondents.  The*  claims  involved  were 
of  the  character  contemplated  by,  and  the  proceedings  had 
were  in  exact  conformity  to  the  requirements  of  the  provisions 
of  the  Code.  (Bills  v.  Nat.  Bank,  89  N.  Y.  343 ;  Gibson  v. 
Nat.  Park  Bank,  98  id.  87 ;  Bowie,  Sheriff  v.  Arnold.  31 
Hun,  239 ;  Hall  v.  Brooks,  23  id.  577 ;  Anthony  v.  Wood, 
29  id.  239 ;  Green  v.  Stern,  1  City  Ct  Eec.  460 ;  Kelly,  Sheriff, 
v.  Brensiffi  33  Barb.  123 ;  Merchants  and  Traders*  Bk.  v. 
Dakin,  50  id.  587 :  Lansing,  Sheriff,  v.  Streeter,  57  id.  33.) 
There  was  no  assignment  or  transfer  of  the  claim  at  the  time 
the  attachment  was  levied,  as  matter  of  law.  (Stalker  v. 
McDonald,  6  Hill,  93;  Bank  of  Salina  v.  Babcock,  21 
Wend  499;  Bank  of  Sandusky  v.  Scoville.  24  id.  115; 
Torley  v.  Zee,  12  N.  Y.  551,  555 ;  Van  Ileusen  v.  RadcUff, 
17  id  580,  583 ;  Phcmix  Ins.  Co.  v.  Church,  81  id.  218,  222.) 
There  was  no  assignment  or  transfer  of  the  claim  at  the  time  the 
attachment  was  levied,  as  matter  of  fact,  and  this  question  should 
have  been  submitted  to  the  jury.  (Bill  v.  Park  Nat.  Bk., 
89  K  Y.  343 ;  Gibson  v.  Nat.  Park  Bk.,  98  id.  87 ;  Siden- 
bach  v.  Riley,  2  How.  [U.  S.]  143 ;  Bl<mt  v.  Gabler,  77 
N.  Y.  461;  Juilliard  v.  Chaffee,  92  id.  537;  Powell  v. 
Powell,  71  id  71;  Brill  v.  Tuttle,  81  id.  454;  Ehrics  v. 
De  Mill,  75  id.  320 ;  Risley  v.  Smith,  64  id.  576 ;  Gallager 
v.  Nichols,  61  id  435 ;  Munger  v.  Shcmnon,  61  id.  251 ; 
Shaver  v.  West.  Union  Tel.  Co.,  57  id.  459 ;  Attorney 
General  v.  Conn.  Life  Ins.  Co.,  71  id.  325.)  The  question 
should  have  been  submitted  to  the  jury,  whether,  if 
a  transfer  of  the  claim  had  been  made,  it  was  made  in  good 
faith  or  fraudulently,  and  for  the  purpose  of  defrauding  the 
plaintiff  in  the  attachment.  (Lansing  v.  Streeter,  57  Barb. 
33 ;  Merchants  and  Traders1  Bank  v.  Dakin,  50  id.  587 ; 
Anthony  v.  Wood,  29  Hun,  239  ;  Klinck  v.  Kelly,  63  Barb. 
622 ,  Rinchey  v.  Stryker,  28  N.  Y.  45 ;  Thurber  v.  Blank, 
50  id.  80 ;  Castle  v.  Lewis,  78  id.  131 ;  Anthony  v.  Wood,  96 
id  180;  Gibson  v.  Nat.  Park  Bank,  98  id  87;  89  id.  343 ; 
Anderson  v.  Hun,  5  Hun,  351 ;  Raymond  v.  Richmond,  78 
N  Y.  351 ;  Turrits  Case,  1  Smiths  L.  C,  1  and  notes.)    The 
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claim  was  properly  attached  by  leaving  a  certified  copy  of  the 
warrant  and  notice  showing  the  property  attached  with  Smith. 
(Code  Civ.  Pro.  §  649,  subd.  3.)  The  answer  sets  up,  as  new 
matter,  the  transfer  and  alleges  that  it  was  made  in  good  faith 
and  for  a  valuable  consideration.  This  issue  the  defendant 
was  bound  to  sustain  by  evidence.  {Gibson  v.  Nat.  Park 
Bank,  98  K  Y.  87 ;  Harb  v.  Ten  Eyck,  3  Johns.  Ch.  62, 89; 
Throop,  etc.,  v.  Smith,  34  Hun,  91.)  The  action  should  be 
sustained,  for  the  facts  appearing  in  the  proofs  establish  a 
fraudulent  transfer  of  the  claim.  (Code  Civ.  Pro.  §  820 ; 
Steuben  Co.  Bk.  v.  Alberger,  56  How.  345 ;  Bills  v.  Nat. 
Park  Bank,  89  N.  Y.  343 ;  Johnston  v.  Stimmd,  89  id.  117 ; 
B.  &  0.  R.  R.  Co.  v.  Arthur,  90  id.  243.) 

Ruger,  Ch.  J.  Assuming  that  the  proceedings  by  which 
the  plaintiffs  attempted  to  secure  a  lien  by  attachment  upon  the 
debt  alleged  to  be  due  from  the  defendant  to  E.  P.  Allis  &  Co. 
were  regular  and  valid,  we  are  brought  directly  to  the  real 
question  in  the  case,  viz.,  whether,  at  the  time  of  such  levy  the 
debt  attempted  to  be  levied  upon,  was  then  due  to  Allis  &  Co., 
or  had  been  previously  transferred  by  them  to  the  Farrell 
Foundry  and  Machine  Company. 

Both  Allis  &  Co.  and  the  Farrell  Company  were  non- 
residents of  this  state,  Allis  &  Co.  residing  at  Milwaukee,  in 
the  state  of  Wisconsin,  and  the  Farrell  Company  in  the  state 
of  Connecticut.  The  Throop  Grain  Cleaner  Company  and 
H.  Cordenio  Smith  both  resided  in  this  state.  The  attach- 
ment referred  to  was  issued,  in  an  action  in  the  Supreme 
Court  of  this  state,  between  the  Throop  Grain  Cleaner  Com- 
pany, plaintiff,  and  Allis  &  Co.,  as  non-resident  defendants, 
and  jurisdiction  is  claimed  to  have  been  acquired  by  the 
court  in  that  action  upon  the  allegation  that  Allis  &  Co.  had 
property  in  the  state  subject  to  levy  under  attachment.  The 
only  property  of  that  character  claimed  to  exist  was  the  alleged 
indebtedness  of  Smith  to  Allis  &  Co.  The  attempted  levy 
under  the  attachment  was  made  on  May  21,  1881.  It  is  con- 
tended by  the  defendant  that  previous  to  that  time  Allis  &  Co. 
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Lad  transferred  their  debt  against  him  to  the  Farrell  Com 
pany,  and  that  at  the  time  of  such  levy  it  was  a  debt  owing 
by  him  to  the  Farrell  Company. 

The  trial  court  held,  as  matter  of  law,  that  the  debt  had  been 
transferred  previous  to  the  levy  and,  therefore,  nonsuited  the 
plaintiffs.  One  of  the  main  questions  litigated  upon  the  trial 
was  whether  the  alleged  transfer  by  Allis  &  Co.  was  made 
with  the  intent  and  design  on  their  part,  of  defeating  an 
intended  levy  upon  such  debt  by  the  plaintiffs.  If  this  were 
proved,  it  was  contended  by  the  plaintiffs  that  the  alleged 
transfer  would  be  fraudulent  and  void  as  to  them. 

It  may  be  assumed  that  such  was  the  intent  of  Allis  &  Co., 
without  affecting  tbe  result  of  this  action,  for  the  plaintiffs  do 
not  occupy  a  position  which  enables  them  to  raise  any  question 
as  to  the  bona  fides  of  such  transfer.  This  can  be  done  only 
by  a  judgment-creditor  in  an  action  to  enforce  the  equity  of 
the  creditors  of  Allis  &  Co.  {Anthony  v.  Wood,  96  N.  Y. 
180 ;  Gibson  v.  National  Bk.,  87  id.  96.)  This  equity  was 
not  the  subject  of  a  levy  under  an  attachment,  even  if  an 
attempt  had  been  made  to  effect  it.  We  may,  therefore,  in 
the  .further  consideration  of  the  case,  lay  out  of  view  all  of  the 
evidence  tending  to  show  that  the  attempted  transfer  was 
made  in  bad  faith,  as  it  has  no  bearing  upon  the  real  issue. 
The  plaintiffs,  however,  upon  the  trial  requested  to  be  allowed 
to  go  to  the  jury  on  the  question  of  fact  as  to  whether  the 
evidence  showed  a  valid  transfer  of  the  debt  prior  to  the 
attempted  levy.  This  was  refused  by  the  trial  court,  and 
the  plaintiffs  duly  excepted  to  its  ruling. 

The  General  Term  was  of  the  opinion  that  the  evidence 
did  not  show,  as  matter  of  law,  that  a  transfer  had  taken 
place.  There  was  no  conflicting  evidence  upon  the  ques- 
tion of  the  alleged  sale,  as  it  was  effected  entirely  by 
written  correspondence,  and  if  a  contract  was  thereby  made, 
free  from  latent  ambiguity,  or  language  of  doubtful  signifi- 
cance, a  question  of  law  is  presented  for  the  consideration  of 
the  court,  and  not  a  question  of  fact  for  the  jury.  (Dwight 
v.  Oermania  Ins.  Co ,  103  N.  Y.  341.) 
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This  question  must  be  determined  from  an  examination  of 
the  correspondence  passing  between  the  parties,  their  relation 
to  and  the  circumstances  surrounding  the  transaction  at  the 
time  of  the  making  of  the  alleged  contract,  and  the  acts  of 
the  parties  in  consummating  the  sale  prior  to  the  attempted 
levy  No  claim  is  made  here  that  the  mere  delivery  to  a  third 
persoD  of  a  check  or  draft,  drawn  by  a  creditor  upon  his 
debtor,  effects  a  legal  transfer  of  the  debt,  but  it  is  contended 
that  the  correspondence  accompanying  the  transfer  of  certain 
drafts,  discloses  an  intention  to  effect  thereby  a  transfer  of 
the  debt  referred  to  in  such .  correspondence.  That  an 
equitable  assignment  of  an  account  may  be  effected  in  this 
way,  even  though  it  is  not  referred  to  in  the  draft  or  order, 
admits  of  no  doubt.  Thus  it  was  held  in  liisley  v.  Phenix 
Bank  (83  N.  Y.  318),  that  the  delivery  by  a  creditor  of  a 
check  or  draft  upon  his  debtor  for  the  whole,  or  a  part  of 
a  debt,  to  a  payee  therein  named,  to  enable  him  more  con- 
veniently to  recover  such  debt,  does  not  preclude  such  payee, 
m  an  action  against  the  debtor,  from  showing  a  parol  contract, 
aside  from  the  check  or  draft,  to  transfer  the  debt  itself.  It 
was  also  said  in  the  same  case  that  "an  assignment  of  an 
account  may  be  made  without  writing,  or  delivery  of  any 
written  statement  of  the  claim  assigned,  so  as  to  vest  in  the 
assignee  a  right  to  proceed  in  his  own  name  for  the  recovery 
of  the  debt,  provided  only  that  the  assignment  is  founded  on 
a  valid  consideration  between  the  parties." 

The  sole  question,  therefore,  presented  in  this  case  is,  whether 
the  evidence  shows  a  valid  contract  as  between  Allis  &  Co. 
and  the  Farrell  Company  for  a  transfer  of  the  claim  in  ques- 
tion, and,  if  it  appears  therefrom  that  it  was  their  intention  to 
transfer  such  debt,  it  is  the  undoubted  duty  of  the  court  to 
carry  out  such  intention.  The  debt  arose  out  of  a  written  con- 
tract between  Allis  &  Co.  and  the  defendant,  made  April  4, 
1881,  whereby  Allis  &  Co.  agreed  to  sell  and  deliver  to  him, 
free,  on  board  cars  at  Milwaukee,  a  certain  quantity  of  milling 
machinery  consigned  to  Smith  at  Marcellus,  N*.  T.,  to  be  paid 
for  on  receipt  of  goods.    These  goods  were  all  manufactured 
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and  shipped,  and  many  of  them  had  arrived  at  their  destination 
before  the  time  of  the  attempted  levy,  and  the  liability  of  Smith 
to  pay  for  them  had  become  fixed  by  their  delivery  on  the  cars. 
(Smith  v.  jbHwards,  29  Hun,  493.)  On  the  10th  day  of  May,1881, 
Allis  &  Co.,  who  were  then  indebted  to  the  Farrell  Company 
in  an  amount  exceeding  the  contract  liability  of  Smith  to  them, 
made  their  two  sight  drafts  in  favor  of  the  Farrell  Company 
upon  Smith  for  the  sums  of  $1,050  and  $2,800,  respectively, 
being  the  precise  amount  due  upon  the  contract,  and  trans- 
mitted the  same  to  the  Farrell  Company  in  a  letter  of  which 
the  following  is  a  copy : 

"  Milwaukee,  May  10,  1881. 

"  Farrell  Foundry  and  M.  Co.,  Ansonia,  Conn. : 

"  We  inclose  two  drafts  on  H.  C.  Smith  of  Marcellus  Falls, 
the  one  $2,800,  the  other  $1,050,  which  kindly  credit  to  our 
account.  The  $2,800  will  be  paid  as  soon  as  the  rollers  for 
which  you  have  order,  are  delivered  at  Marcellus  Falls.  The 
other  is  now  due.     Kindly  acknowledge.  . 

"  Yours,  truly, 
"E.  P.  ALLIS  &  CO." 

By  letter  of  the  same  date  they  also  advised  the  Farrell  Com- 
pany that  "  our  people  to-day  send  drafts  on  Smith/^  amount 
due  from  him.  We  charge  the  amount  to  you  in  general 
account,  and  want  you  to  credit  the  same  and  collect  tt.  Please 
have  no  error  in  receiving  and  treating  the  drafts  as  belonging 
to  you."  These  letters  were  apparently  received  at  the  same 
time  by  the  Farrell  Company  and  must  be  treated  together  as 
parts  of  the  same  transaction,  and  expressing  the  conditions 
upon  which  the  drafts  were  transmitted. 

On  the  thirteenth  of  May,  thereafter,  the  Farrell  Company 
replied  to  such  letters  as  follows :  u  Yours  of  the  tenth  at 
hand.  We  have  sent  the  two  drafts  on  H.  C.  Smith  forward 
for  collection  and  will  ship  his  rolls  next  week ;  will  report 
when  drafts  are  paid.  Have  written  him  to  honor  $1,050,  and 
to  ask  bank  to  hold  the  other  until  rolls  arrive."  They  also 
Sickels  —  Vol.  LXV.     12 
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entered  the  drafts  in  their  bill-book  as  drafts  due  to  them  from 
Smith.  Allis  &  Co.  also  on  May  10,  1881,  advised  Smith, 
the  debtor,  by  letter  that  they  had  that  day  "Assigned  our 
account  against  you  to  the  FarreU  Foundry  and  Machine 
Compaivy  of  Ansonia,  Connecticut.  You  will  kindly  honor 
their  drafts  when  presented."  On  the  19th  day  of  May,  1881, 
the  FarreU  Company  advised  Smith  that  they  u  had  credited 
the  drafts  on  his  (Allis)  account,  they  became  ours,  so  we  can- 
not see  the  least  risk  in  your  paying  us  and  would  like  New 
York  drafts  for  the  amount  *as  you  tod  he  agree/'  These 
letters  constitute  the  whole  correspondence  between  the  parties 
in  relation  to  the  sale  of  the  demand,  and  from  which  it  must  be 
determined  whether  such  sale  was  thereby  effected.  This  cor- 
respondence does  not  seem  to  us  to  be  susceptible  of  any  other 
construction  than  that  the  drafts  were  sent  forward  as  represent- 
ing the  indebtedness  of  Smith  to  Allis  &  Co.,  upon  a  contract 
obligation,  partly  due  and  partly  to  become  due  thereafter, 
and  for  the  purpose  only  of  facilitating  the  collection  of  the 
amount  owing  by  £>mitb.  We  think  that  this  constituted  an 
equitable  assignment  of  the  fund  in  question  under  our 
decision  in  Brill  v.  Tuttle  (81  N.  Y.  454). 

It  can  hardly  be  supposed  that  the  parties  intended  to  go 
through  an  idle  ceremony,  such  as  the  mere  delivery  of  an 
unaccepted  draft  would  imply ;  but  it  was  intended  thereby 
to  effect  the  substitution  of  the  liability  of  a  third  person  to 
the  FarreU  Company  in  place  of  that  of  Allis  &  Co.  Thus 
Allis  &  Co.  say,  u  we  have  sent  you  drafts  on  H.  C.  Smith 
for  amount  due  from  him  and  want  you  to  credit  the  same 
to  us  and  collect  it."  This  language  can  mean  nothing  else 
than  that  they  intended  to  transfer  a  debt  due  them  from 
Smith,  and  required  the  FarreU  Company  to  collect  such  debt 
from  Smith.  This  could  only  be  effected  by  the  ownership  of 
the  debt  represented  by  the  drafts. 

No  liability  from  Smith  to  Allis  &  Co.  then  existed,  except 
the  contract  obligation  to  pay  for  the  machinery  when  received. 
There  was  no  other  transaction  to  which  the  correspondence 
could  apply,  and  the  amount  of  the  drafts  corresponded  pre- 
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cisely  with  that  of  the  contract  obligation.  The  $1,050  was 
stated  to  be  for  property  already  received  by  Smith,  and  the 
$2,800  draft  represented  machinery  which  the  Farrell  Com- 
pany were  to  ship  to  Smith  upon  Allis  &  Co.'s  previous  order. 
Smith  was  not  liable  upon  the  drafts,  either  to  Allis  &  Co.  or 
the  Farrell  Company,  until  they  were  accepted  by  him  and 
when  they  were  delivered  to  the  Farrell  Company,  unless  they 
represented  the  contract  obligation  of  Smith  to  Allis  &  Co., 
they  had  no  pecuniary  value  whatever.  It  would  be  quite 
absurd  to  suppose  that  Allis  &  Co.  intended  by  the  transaction 
to  Bell  only  their  obligation  upon  the  drafts  as  the  makers 
thereof,  or  that  the  Farrell  Company  supposed  they  were  buy- 
ing one  written  obligation  of  Allis  &  Co.  to  apply  upon 
another  for  the  same  debt.  That  it  was  the  intention  of 
Allis  &  Co  to  transfer  the  debt  which  Smith  owed  them  is 
clearly  shown,  not  only  by  their  simultaneous  notice  to  Smith* 
of  the  assignment  oi  the  account,  but  also  by  the  terms  of  the 
letters  to  the  Farrell  Company  accompanying  the  drafts  in 
which  they  request  them  to  credit  the  amount  to  Allis  &  Co. 
on  account,  which  plainly  implies  the  transfer  of  value  as 
the  basis  of  the  requested  credit.  It  is  clearly  implied  that 
the  drafts  represent  an  amount  due  from  Smith  to  Alhs  &Co. 
on  account  for  machinery  sold  and  the  expectation,  if  the  Far 
rell  Company  accepted  their  offer,  that  they  would  credit 
the  amount  on  Allis  &  Co.'s  account,  and  assume  the  collec 
tion  of  the  claim  by  whatever  means  were  necessary  to  accom 
plish  that  object.  This  implication  is  emphasized  by  the 
injunction  that  they  wished  no  error  made  by  the  Farrell  Com- 
pany in  "  receiving  and  treating  the  drafts  as  belonging  to " 
the  Farrell  Company.  The  answer  to  their  propositions 
expresses  no  dissent  from  any  of  them,  but  assumes  their 
acceptance  and  asserts  the  intention  of  the  proposed  transferees 
to  act  upon  the  assumption  of  their  ownership  of  the  claim  due 
from  Smith.  They  say  "  the  drafts  are  received  and  we  have 
forwarded  them  for  collection."  This  seems  to  us  to  consti- 
tute an  unqualified  acceptance  by  the  Farrell  Company  of 
Allis  &  Co.'s  proposition.     The  statement  that  the  Farrell  Com- 


92  Theoop  Gbain  Cleaneb  Co.  et  al.  v.  Smith.      [June, 

Opinion  of  the  Court,  per  Ruger,  Ch.  J. 

pany  had  forwarded  the  drafts  for  collection  does  not  qualify 
their  acceptance  in  any  degree,  for  that  was  just  what  Allis  &  Co. 
proposed  they  should  do,  and  they  had  no  right  to  6end  the 
draits  forward  except  upon  the  terms  imposed  in  Allis  &  Co.'s 
letters,  requiring  that  they  should  be  credited  to  Allis  <fe 
Co.,  and  should  be  collected  by  the  Farrell  Company  as  the 
owners  of  the  claim  represented  by  them.  The  Farrell  Com- 
pany had  no  right  to  collect  the  drafts  on  account  of  Allis  &  Co., 
for  this  was  impliedly  forbidden  by  the  instructions  accom- 
panying the  drafts.  If  they  were  not  willing  to  credit  the 
amount  to  Allis  &  Co.  in  accordance  with  the  terms  of  the 
proposition,  they  had  no  authority  to  use  the  drafts  for  any 
purpose,  and  the  use  of  the  drafts  by  them  was  the  equivalent 
of  an  express  acceptance  of  the  terms  under  which  they  were 
transmitted.  They  could  not  vary  the  contract  proposed  to 
*  be  made  by  Allis  &  Co.,  except  with  their  assent,  and  this 
they  never  received. 

What  the  Farrell  Company  intended  by  their  letter  is  clearly 
shown  by  their  letter  to  Smith  of  May  nineteenth,  in  which 
they  say  they  had  credited  Allis  &  Co.  with  the  amount  of  the 
drafts  and  that  they  had  become  their  property.  It  was  not 
essential  to  a  valid  transfer  of  this  debt  that  Smith  should 
assent  to  it,  as  it  could  be  effected  by  contract  between  the 
creditor  and  his  transf erree  alone,  but  nothing  was  left  undone 
by  either  party  to  protect  the  Farrell  Company's  rights,  as 
the  actual  owners  of  the  debt  against  Smith.  Smith  could 
not,  after  notice  from  both  Allis  &  Co.  and  the  Farrell  Com- 
pany, of  the  assignment  of  the  debt,  safely  pay  the  same  to 
any  party  but  the  Farrell  Company,  and  such  payment  would 
have  been  a  full  satisfaction  of  his  liability  to  Allis  &  Co. 
(Freund  v.  Importers  and  Traders'  Bk.,  76  K  Y.  352.)  The 
implication  is  irresistible,  from  the  conduct  of  the  parties  and 
the  language  of  their  correspondence,  that  they  all  understood 
that  the  delivery  and  acceptance  of  the  drafts  was  intended  to 
carry  with  them  the  debt  which  they  represented,  and,  we 
think  it  would  be  doing  violence  to  the  intent  of  the  parties  to 
hold  otherwise. 
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We  have  not  been  able  to  discover  in  the  evidence,  any  fact 
or  reasonable  inference  to  be  drawn  therefrom,  conflicting 
with  the  views  above  expressed.  The  action  of  the  parties  in 
permitting  A  His  &  Co.  to  allow  the  amount  of  a  counter-claim 
made  by  Smith,  after  the  aUeged  transfer  has,  we  think,  no 
bearing  upon  the  validity  of  the  previous  transfer.  It  was 
entirely  competent  for  the  parties  by  consent  to  make  such 
deduction,  and  it  was  proved  that  this  was  done  by  virtue  of 
an  agreement  of  the  Farrell  Company,  Smith,  and  Allis  &  Co., 
before  the  attempted  levy  by  the  plaintiff.  Neither  was  it  of 
any  consequence  whether  the  Farrell  Company  actually 
credited  Alli6  &  Co.  with  the  amount  of  the  drafts  in  their 
books  of  account.  If  they,  in  fact,  bought  the  demand  of 
Allis  &  Co.  before  the  attempted  levy,  it  was  entirely  unim- 
portant whether  they  entered  the  credit  in  their  account  books. 
They  would  still  be  liable  to  pay  for  their  purchase  as  they  had 
agreed  to  do.  If  there  had  been  any  doubt  as  to  when  the 
contract  of  sale  had  been  consummated,  this  evidence  might 
have  affected  that  question,  but  no  question  arises  but  that 
the  whole  correspondence  relating  to  the  transfer,  had  been 
completed  before  the  attempted  levy.  The  statement  in  the 
Farrell  Company's  letter  that  they  had  forwarded  the  drafts 
for  collection,  is  not  only  not  inconsistent  with  the  theory  of 
a  sale,  but  is  notice  to  Allis  &  Co.  that  they  had  acted  on  the 
hitter's  proposition,  and  can  be  interpreted  only  as  meaning 
that  they  had  forwarded  them  under  the  terms  imposed  by 
Allis  &  Co.'s  letter  transmitting  the  drafts. 

We  are,  therefore,  of  the  opinion  that  the  case  presented 
no  question  of  fact  which  required  submission  to  the  jury. 
We  find  no  exception  m  the  case  authorizing  the  plaintiffs 
to  raise  any  question  under  the  statute  of  frauds  as  to  the 
validity  of  the  transfer  of  the  account  in  question,  and  we  are, 
therefore,  of  the  opinion  that  such  point  was  not  available  to 
them.  (Bommer  v.  Am.  Spiral,  etc.,  Hinge  Co.,  81  N.  Y. 
468.)  Even  if  raised,  the  contract  of  sale  having  been  made 
in  another  state,  our  statute  would  probably  have  been 
inapplicable.     ( Wilcox  Silver  Plate  Co.  v.  Green,  72  N.  Y. 
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17.)  Neither  can  any  question  arise  in  this  case  with  refer- 
ence to  the  sufficiency  of  the  consideration  agreed  to  be  paid 
by  the  Farrell  Company  upon  the  transfer  of  the  debt,  for  as 
between  the  parties,  an  agreement  to  credit  it  upon  a  precedent 
debt  is  a  valuable  consideration. 

We  are,  therefore,  of  the  opinion  that  the  order  of  the 
General  Term  should  be  reversed,  and  judgment  rendered  for 
the  defendant,  upon  the  order  of  the  trial  court,  nonsuiting 
the  plaintiffs,  with  costs. 
.  All  concur. 

Judgment  accordingly. 
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Ida.  Hoenbostel,  Appellant,  v.  Francis  S.  Kinney  et  al., 
Respondents. 

In  order  to  imply  a  covenant  in  a  contract  under  seal,  a  manifest  and  clear 
intention  must  appear  in  the  contract  that  one  of  the  parties  shall  do  the 
act  in  regard  to  which  the  covenant  is  to  be  implied. 

Plaintiff,  being  the  owner  of  a  patent  for  a  process  for  treating  tobacco,  by 
an  instrument  under  seal  executed  by  the  parties,  granted  to  defendant 
E.  the  exclusive  right  to  use  and  to  grant  to  others  the  right  to  use  said 
process  during  the  continuation  of  the  patent  in  the  manufacture  of  cigar- 
ettes. Defendant  agreed  to  pay  a  specified  royalty  for  each  pound  of  tobacco 
treated.  The  contract  provided  that  if  said  defendant  and  his  sub- 
licensees failed  to  use  said  process  in  the  treatment  of  at  least  250,000 
pounds  of  tobacco  per  annum  then  "  said  exclusive  license  shall  cease, 
determine  and  be  forfeited,"  but  that  in  such  event  K.  should  "  have  the 
license,  though  not  exclusive."  Held,  that  a  covenant  could  not  be 
implied  on  the  part  of  K.  to  treat,  at  least,  the  number  of  pounds 
specified  each  year  and  to  pay  the  stipulated  royalty  thereon,  but  that  he 
was  simply  obligated  to  pay  the  royalty  on  the  quantity  treated,  and  if  it 
fell  short  of  the  specified  quantity,  the  exclusive  character  of  the  license 
ceased. 

Booth  v.  a  R.  M.  Co.  (74  N.  Y.  15)  distinguished. 

(Argued  April  26,  1888;  decided  June  12,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
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the  first  Monday  of  April,  1885,  which  affirmed  a  judgment 
in  favor  of  defendants,  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term.     (Reported  below,  20  J.  &  S.  41.) 

This  action  was  brought  upon  an  alleged  covenant  to  pay 
an  annual  royalty  of  one  cent  a  pound  on  250,000  pounds  of 
tobacco,  and  to  restrain  the  defendants  from  using  the  words 
"  Sweet  Caporal "  on  cigarettes. 

Charles  Hornbostel,  the  husband  of  plaintiff,  claiming  to 
have  invented  a  new  process  for  treating  and  curing  tobacco, 
and  having  applied  for  a  patent  therefor,  assigned  the  same 
to  plaintiff,  and  letters-patent  were  issued  to  her  therefor. 
Plaintiff  and  defendant  Kiniley  entered  into  a  contract,  under 
seal,  in  December,  1878,  which,  after  reciting  these  and  other 
facts,  contained  these  clauses : 

"  Now,  therefore,  in  consideration  of  the  premises  and  of 
one  dollar  and  divers  other  good  and  valuable  considerations 
to  her  paid  by  said  Francis  S.  Kinney,  said  Ida  Hornbostel 
shall  and  hereby  does  grant  unto  said  Francis  S.  Einney  the 
exclusive  right,  during  the  continuation  of  said  patent,  and  of 
any  extension  or  extensions  thereof  within  the  United  States, 
excepting  California,  to  use,  and  to  grant  to  others  the  right 
to  use,  said  process  in  the  treatment  of  tobacco  to  be  used  in 
the  manufacture  of  cigarettes,  and  the  right,  though  not 
exclusive,  during  the  continuation  of  said  patent,  and  of  any 
extension  or  extensions  thereof  within  the  United  States, 
excepting  California,  to  use  said  process  in  the  treatment  of 
smoking  tobacco." 

"And  said  Francis  S.  Kinney,  in  consideration  of  the 
premises,  shall  pay  to  said  Ida  Hornbostel  one  cent  per  pound 
for  every  pound  of  tobacco  as  aforesaid,  he  shall  treat,  or 
which  may  be  treated  under  licenses  granted  by  him  by  the 
Baid  process  during  the  continuation  of  said  patent,  and  of  any 
extension  or  extensions  thereof  within  the  district  aforesaid  ; 
but  should  a  license  be  granted  to  any  one  under  said  patent 
by  said  Ida  Hornbostel,  to  use  said  process  in  the  treatment  of 
tobacco  of  the  same  kind  as  to  raw  material  or  value,  which 
said  Francis  S.  Kinney  is  hereby  authorized  to  treat,  at  a  price 
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or  consideration  less  than  one  cent  per  pound,  then  said  Kinney 
shall  pay  no  more  therefor  than  the  price  at  which  said  license 
shall  be  granted." 

"  Should,  however,  said  Francis  S.  Kinney  and  his  sub- 
licensees fail  to  use  said  process  in  the  treatment  of  at  least 
250,000  pounds  of  tobacco  per  annum  from  and  after  May  1, 
1879,  then,  and  thereupon,  said  exclusive  license  shall  cease, 
determine  and  be  forfeited ;  but  said  Kinney  shall,  in  such 
event,  nevertheless,  have  the  license,  though  not  exclusive,  to 
use  said  process  in  the  treatment  of  tobacco  to  be  used  in  the 
manufacture  of  cigarettes  and  in  the  treatment  of  smoking 
tobacco  for  the  period  and  within  the  district  aforesaid." 

Kinney  at  the  time  was  engaged  in  the  tobacco  business  and 
was  selling  cigarettes  to  which  he  had  given  the  name  of 
"  Caporal."  He  proposed  to  call  cigarettes  made  from  tobacco 
treated  by  the  patented  process  "  Sweet  Caporal,"  to  which 
Charles  Hornbostel  assented,  and  cigarettes  were  made  by 
Kinney  under  the  process,  and  royalties  paid  thereon  until 
December,  1879,  when  he  transferred  his  business  to  defend- 
ant, the  Kinney  Tobacco  Company.  About  that  time  he  stated 
to  Hornbostel  that  the  patented  process  did  not  work  well  and 
was  worthless  and  offered  to  return  the  license,  which  Horn- 
bostel declined  to  receive.  It  did  not  appear  that  after  that 
time  defendants  used  the  process.  They  continued,  however, 
to  sell  cigarettes  under  the  name  of  "  Sweet  Caporal." 

Further  facts  in  reference  thereto  are  stated  in  the  opinion. 

Lewis  Johnston  for  appellant.  There  was  a  necessary 
implication  from  Kinney's  finally  taking  the  entire  property 
of  the  patent  that  he  should  keep  it  and  pay  the  "  royalty  " 
which  the  parties  then  contemplated  and  intended  to  be 
the  consideration  of  the  assignment  of  the  patent  to  him. 
{Hudson  Canal  Co.  v.  Penn.  Goal  Co.,  8  Wall.  276.)  When 
a  party  enters  into  an  agreement,  which  can  only  take  effect 
by  the  continuance  of  a  certain  existing  state  of  circumstances, 
there  is  an  implied  engagement  on  his  part  that  he  shall  do 
nothing  of.  his  own  motion  to  put  an  end  to  that  state  of 
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circnmstaiices  under  which  alone  the  arrangement  can  be 
operative.  (1  Add.  on  Oont.  [Abb.  &  Wood's  Notes,  1887] 
308 ;  Sterling  v.  MaiOand,  5  B.  &  S.  840,  849 ;  34  L.  J., 
Q.  B.  1;  74  N.  Y.  15;  Bogersr.  Knedand,  13  Wend.  114; 
Hartley  v.  Oummings,  5  C.  B.  247 ;  2  C.  &  K.  433 ;  19  Jur. 
57;  17  L.  J.,  C.  P.  84;  PUUngton  v.  Scott,  15  M.  &  W. 
657 ;  15  L.  J.,  Exch.  329 ;  Mclntyre  v.  Belcher,  14  C.  B. 
[N.  S.]  644,  654;  32  L.  J.,  C.  P.  254;  10  Jur.  [N.  S.]  329 ; 
8  L.  T.  461 :  11  W.  E.  889 ;  Morgan,  v.  Bcvrey,  6H.&K 
265;  Bealey  v,  Stuart,  7  id.  753 ;  31  L.  J.,  Exch.  281 ;  8  Jur. 
[N.  SJ  389 ;  Booth  v.  Cleveland  Boiling  Mill  Co.,  6  Hun, 
591 :  Hubbard  v.  Coolidge,  1  Mete.  84 ;  1  Chitty  on  Cont. 
[11th  Am.  ed.J  80,  and  notes  88, 89.)  As  the  contracts  were, 
in  each  case,  drawn  by  the  defendants'  attorney,  the  plaintiff 
not  having  the  benefit  of  counsel,  they  should  have  a  con- 
struction favorable  to  the  plaintiff.  (Noonan  v.  Bradley,  9 
Wall.  394;  1  Add.  on  Cont.  [Abb.  &  Wood's  Notes,  1887] 
290;  Evans  v.  Sanders,  8  Port.  [Ala.]  497 ;  Mcerion  v  Stone, 
2  Cow.  781,  806.)  The  evidence  offered  (and  admitted  under 
exception)  of  the  uselessness  of  the  patent  was  improperly 
admitted.  (Marston  v.  Swett,  66  K  Y.  206;  Deane  v. 
Hodge,  35  Min.  146 ;  Coatee  v.  Holbrook,  2  Sandf .  Ch.  586 ; 
Taylor  v.  Carpenter,  2  Woodb.  &  M.  C.  C.  1.)  The  defend 
ant  Kinney  should  be  compelled  to  pay  the  "  royalty  "  agreed 
upon,  leaving  him  the  full  control  of  the  "  patent "  he  bought, 
with  liberty  to  defendants  to  use  it  or  not.  (In  re  J.  B. 
Palmer's  Trademark,  50  London  Law  Times  [N.  8.],  June 
22,  1883 ;  30  Ct.  of  App. ;  24  Ch.  Div.,  L.  E.  504.) 

John  S.  Davenport  for  respondents. 

Peckham,  J.  We  do  not  think  the  plaintiff's  contention  as 
to  the  meaning  of  the  agreement  entered  into  between  herself 
and  the  individual  defendant  can  be  sustained.  That  conten- 
tion is,  that  the  agreement  between  the  parties  contemplates 
the  treatment  of,  at  least,  the  minimum  amount,  annually,  of 
250,000  pounds  of  tobacco,  by  defendant,  by  the  "  Hornbostel 
Sickbls— Vol.  LXV.     13 
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process,"  and  the  payment  of  the  stipulated  royalty  therefor 
during  the  life  of  the  patent,  and  that  if  the  defendant  ceased 
entirely  to  use  the  "  process  "  above  mentioned,  the  liability 
to  pay  the  royalty  to  plaintiff  on  the  stated  minimum  amount 
of  tobacco  annually  would  still  remain. 

The  liability  of  the  defendant  is  limited  by  the  written 
agreement  entered  into  between  the  parties,  and  the  material 
part  thereof  is  as  follows :  "  Should,  however,  said  Francis  S. 
Kinney  and  his  sub-licensees  fail  to  use  said  process  in  the 
treatment  of  at  least  250,000  pounds  of  tobacco  per  annum, 
from  and  after  May  1, 1879,  then  and  thereupon  said  exclusive 
license  shall  cease,  determine  and  be  forfeited ;  but  said  Kin- 
ney shall,  in  such  event,  nevertheless,  have  the  license,  though 
not  exclusive,  to  use  said  process  in  the  treatment  of  tobacco 
to  be  used  in  the  manufacture  of  cigarettes,  and  in  the  treat- 
ment of  smoking  tobacco  for  the  period  and  within  the  district 
aforesaid."  By  the  prior  portion  of  the  agreement  the  license 
was  exclusive  during  the  continuance  of  the  patent,  of  the 
right  to  use  said  process  in  the  treatment  of  tobacco  for  cigar- 
ettes. It  is  thus  seen  that  the  exclusive  character  of  the 
license,  taking  the  whole  agreement  into  consideration, 
depended  upon  the  application  of  the  process  to,  at  least, 
250,000  pounds  of  tobacco  annually,  and  that  if  6uch  an  amount 
of  tobacco  were  not  subjected  to  such  process,  the  exclusive 
character  of  the  license  ceased,  determined  and  became  for- 
feited, and  the  defendant  thenceforward  was  subject  simply 
to  the  obligation  of  paying  the  agreed-upon  royalty  of  one 
cent  a  pound  for  each  pound  of  tobacco  which  he  subjected 
to  this  process. 

This  statement  of  the  terms  of  the  agreement  seems  to  me 
the  strongest  argument  against  the  contention  of  the  plaintiff. 
There  is  nothing  in  the  agreement,  or  in  the  surrounding  cir- 
cumstances in  proof  in  the  case,  from  which  a  covenant  can 
be  implied  that  the  defendant  should,  at  all  events,  subject  at 
least  250,000  pounds  of  tobacco  annually  to  this  process,  or 
pay  a  royalty  upon  that  amount  the  same  as  if  he  had.  The 
penalty  for  a  failure  to  thus  subject  annually  that  amount  of 
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tobacco  to  the  process  is  provided  for  by  and  contained  in  the 
agreement,  and  that  is,  that  the  exclusive  character  of  defend- 
ant's license  shall  cease  and  be  forfeited. 

Authority  for  implying  the  covenant  is  thought  by  the 
plaintiff  to  rest  iir  the  case  of  Booth  v.  Cleveland  RoUing 
Mill  Company  (74  K  T.  15).  That  case,  however,  holds 
that  in  order  to  imply  a  covenant  iu  a  contract  under  seal 
(which  this  contract  is)  there  must  exist  a  manifest  and  clear 
intention  that  one  of  the  parties  shall  do  the  act,  in  regard  to 
the  doing  of  which  the  covenant  is  to  be  implied.  To  make 
the  case  fit  the  facts  here  we  should  have  to  hold  that  there 
was  in  the  contract  in  question  a  clear  intention  manifested 
that  the  defendant  should,  at  all  events,  during  each  year  of  the 
life  of  the  patent,  subject  at  least  250,000  pounds  of  tobacco 
to  the  process,  and  pay  the  royalty  thereon  annually.  On  the 
contrary,  a  perusal  of  the  whole  contract  leaves  us  in  no  doubt 
there  was  no  such  intention,  but  simply  an  intention  to  revest 
in  the  plaintiff  the  right  to  license  others  upon  the  failure  of 
defendant  to  subject  the  stated  amount  of  tobacco  annually 
to  the  process.  Judge  Allen,  in  the  case  above  cited,  well 
says:  "It  is  a  cardinal  principle  that  every  agreement  or 
covenant  must  be  interpreted  according  to  its  peculiar  terms, 
and  so  as  to  carry  out  the  intent  of  the  parties,  and  it  follows 
that  the  ruling  upon,  and  the  interpretation  of,  one  agreement 
will  seldom  aid  in  the  construction  of  another,  except  as  it  may 
illustrate  some  general  rule  of  interpretation  applicable  to  both." 
The  case  cited  is  so  different  in  its  facts  and  in  the  character 
and  purpose  of  the  agreement  construed  from  the  one  under 
consideration  here  that  it  lends  no  aid  as  to  the  proper  inter- 
pretation of  the  latter.  We  feel  quite  clear  that  there  is  no 
foundation  for  the  plaintiff's  theory  of  an  implied  covenant  to 
manufacture. 

TTpon  the  second  proposition  of  plaintiff  in  which  she 
desires  an  injunction  preventing  defendant  from  using  the 
trade-mark,  "Sweet  Caporal,"  which  she  alleges  he  is 
using,  and  which  she  also  alleges  distinguishes  the  cigarettes 
made  from  tobacco  subjected  to  the  above-mentioned  process, 
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the  findings  and  refusals  to  find  of  the  trial  judge  are  fatal 
to  her  contention.  He  was  requested  to  find  that  the  brand 
or  trade-mark,  "  Sweet  Caporal,"  under  which  the  cigarettes 
were  sold  became  widely  known  and  valuable  in  the  com- 
munity because  of  the  use  of  the  said  invention  or  process  in 
treating  the  tobacco  and  in  the  manufacture  of  the  cigarettes 
and  because  of  the  liking  of  consumers  therefor,  and  the 
belief  and  confidence  of  the  public  that  said  cigarettes  were 
made  from  tobacco  treated  by  said  process.  This  was  refused 
by  the  judge. 

The  evidence  seems  to  show  that  the  public  were  entirely 
ignorant  of  the  existence  of  any  such  process,  and  conse- 
quently of  its  effect  upon  tobacco.  There  was  evidence  also 
tending  to  prove  that  the  process  itself  was  of  no  value ;  that 
there  were  other  and  just  as  efficient  means  of  attaining  the 
same  end,  and  finally  that  the  individual  defendant  had  given  up 
and  abandoned  the  use  of  the  process  since  December,  1879, 
and  had  at  that  time  notified  the  plaintiff  to  that  effect,  and 
that  the  corporation  defendant  had  hever  used  the  process, 
and  the  right  to  use  it  had  never  been  assigned  to  it  by  the 
individual  defendant.  The  evidence  also  tended  to  show  that 
the  word  "  Sweet "  was  first  prefixed  to  the  word  "  Caporal " 
(which  had  always  belonged  to  the  individual  defendant)  as  a 
means  for  him  to  discover  the  amount  of  the  sales  of  tobacco 
subjected  to  the  plaintiff's  process,  and  thus  to  give  him  some 
means  of  forming  an  opinion  of  the  value  of  the  process,  but 
that  there  was  no  intention  of  making  any  agreement,  and  no 
agreement  was,  in  fact,  made,  that,  as  between  these  parties, 
the  adoption  of  that  means  should  result  in  the  making  of  a 
brand  or  trade-mark  in  which  they  should  have  common 
rights,  and  which  the  defendant  should  have  no  right  to  use 
unless  he  continued  to  use  the  plaintiffs'  process.  Upon  the 
findings  and  refusals  to  find,  made  by  the  trial  judge,  we  think 
no  right  to  an  injunction  was  shown,  and  the  judgment  should, 
theref  ore,  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Augusta  A.  Wilson,  Appellant,  v.  S.  Gbeoor  Doran  et  al.,     llSj^j 
Respondents. 

The  fact  that  a  defendant  has  made  a  tender  upon  the  claim  sued  upon  and 
has  paid  the  sum  tendered  into  court  admits  the  contract  or  duty, 
and  the  right  of  plaintiff  thereon  to  the  sum  tendered,  -but  it  goes 
no  further,  and  defendant  may  defend  against  any  claim  by  the  plaintiff 
beyond  the  sum  tendered  upon  any  ground  consistent  with  an  admission 
of  the  original  contract  or  cause  of  action. 

Where,  therefore,  in  an  action  upon  a  claim  alleged  to  have  been  assigned 
to  plaintiff,  defendants  pleaded  a  tender  before  suit  brought  and  pay- 
ment of  the  sum  tendered  into  court,  and  also  put  in  issue  plaintiff's 
title  to  the  claim,  and  the  evidence  showed  the  alleged  assignment  to  be 
invalid  and  that  plaintiff  had  no  title  to  the  claim,  Jteld,  that  the  plea  of 
tender  only  admitted  plaintiff's  right  to  the  cause  of  action  to  the  amount 
tendered ;  and  that  although  it  appeared  that  a  larger  sum  was  due  upon 
such  cause  of  action  plaintiff  was  only  entitled  to  recover  that  amount. 

A  verdict  was  directed  for  defendant.  It  was  objected  by  plaintiff  that 
this  was  improper,  as  the  plea  of  tender  and  payment  into  court  was  not 
accompanied  by  notice  to  plaintiff's  attorney  that  the  money  had  been 
paid  into  court.  Held,  that  as  plaintiff  made  no  objection  to  the  suffi- 
ciency of  the  plea  and  went  to  trial  upon  the  issues,  including  that  of 
tender,  this  was  a  waiver  of  the  irregularity;  but  held,  that,  as  the  evi- 
dence raised  a  question  of  fact  as  to  whether  the  tender  was  made  to  the 
proper  person,  that  question  should  have  been  submitted  to  the  jury,  and 
the  direction  was  erroneous. 

To  establish  a  legal  tender  after  suit  brought  under  the  Code  of  Civil  Pro- 
cedure (§§  731,  734),  it  must  appear  that  the  money  was  paid  into  court 
and  notice  thereof  given  to  plaintiff's  attorney  "before  the  trial  and 
within  ten  days  after  the  tender."    (§732.) 

The  failure  of  plaintiff  to  return  an  answer  containing  several  defenses, 
and  among  them  the  defense  of  tender  before  suit  brought,  or  to  other- 
wise raise  the  question  before  trial,  is  not  a  waiver  of  plaintiff's  right  to 
insist  that  money  paid  into  court  was  not  a  good  tender  after  suit  brought, 
by  reason  of  the  fact  that  the  statutory  notice  was  not  given. 

Wikon  v.  Doran  (46  Hun,  88)  reversed. 

(Submitted  June  4,  1888;  decided  June  19,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  January,  1886,  which  affirmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict  directed 
by  the  court.     (Keported  below,  46  Hun,  88.) 
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This  action  was  brought  to  recover  a  balance  alleged  to  be 
due  upon  a  stock  transaction. 

The  complaint  alleged,  in  substance,  that  the  defendants 
were  copartners  and  brokers,  and,  as  such,  had  a  trans- 
action with  George  W.  Wilson,  upon  which  they  became 
indebted  to  him  in-  the  sum  of  $600.  The  complaint  * 
set  out  plaintiffs  title  to  the  cause  in  action,  derived  as 
follows :  An  assignment  by  Wilson  to  Davis  &  Co.,  and  from 
them  to  herself.  The  answer  contained  a  general  denial,  and 
also  averred  that  Wilson  had  transferred  the  cause  of  action  to 
Hiram  Davis,  as  assignee,  for  the  benefit  of  his  creditors,  prior 
to  the  execution  of  either  of  the  assignments  under  which  the 
plaintiff  claims  title.  The  answer  also  set  up,  as  a  partial 
defense,  that  before  the  assignment  was  made  by  Wilson, 
under  which  the  plaintiff  claims  title,  that  Wilson  became 
indebted  to  them  in  the  sum  of  $410.08  by  reason  of  an  over- 
payment made  by  them  to  him,  and  claimed  the  same  as  an 
offset  against  the  plaintiff's  cause  of  action,  and  that  on  settle- 
ment with  Wilson  the  balance  found  due  in  his  favor  was  the 
sum  of  $189.32,  and  no  more.  The  defendants  also,  in  bar  of  a 
recovery,  averred  that  prior  to  the  commencement  of  the  suit, 
they  tendered  to  the  plaintiff  the  said  sum  of  $189.32,  and  that 
they  have  ever  since  remained,  and  still  are  ready  and  willing 
to  pay  the  said  Wilson,  or  Davis  &  Co.,  or  to  the  plaintiff  or 
any  person  entitled  to  the  same,  the  said  sum  of  $189.32,  but 
that  the  plaintiff  and  the  other  persons  named,  have  refused 
to  receive  the  same  and  they  bring  the  same  into  court  ready 
to  be  paid  to  the  plaintiff  if  she  will  accept  it.  On  the 
day  the  answer  was  served  the  defendants  paid  into  court 
the  said  sum,  which  was  left  in  the  hands  of  the  clerk.  On  the 
trial  evidence  was  given  as  to  which  assignment  was  first  made. 
On  the  question  as  to  how  much  remained  unpaid  on  the 
original  cause  of  action,  and  as  to  whether  there  was  a  tender 
made  of  the  said  sum  of  $189.32  in  due  form  and  to  the  proper 
person,  the  evidence  was  conflicting.  After  the  evidence  was 
all  in,  at  the  defendant's  request,  the  court  directed  a  verdict 
for  defendant,  upon  the  ground  that  the  general  assignment 
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preceded  the  one  under  which  the  plaintiff  claims  title,  and 
for  that  reason  the  plaintiff  had  failed  to  make  out  a  cause 
ot  action. 

James  S.  Gariock  for  appellant.     The  attempted  general 
denial  was  insufficient  to  raise  an  issue.     {Luce  v.  Alexander, 

17  N.  Y.  W.  D.,  528;  Miller  v.  McCloshy,  1  N.  T.  C.  P. 
252  and  note;  Code,  §  500.)  A  confession  and  avoidance 
cannot  be  proved  under  that  form  of  pleading.  New  matter 
must  be  pleaded.  (McKyring  v.  Butt,  16  N.  Y.,  297,  304 ; 
Sewage  v.  Corn  Ex.  Ins.  Go.,  4  Bosw.  1 ;  Koehler  v.  Adler, 

18  Alb.  L.  J.  300 ;  Hoffmom  v.  N.  T.,  L.  E  and  W.  R.  R. 
Co.,  19  W.  D.  510 ;  (N.  Y.  Com.  PI.) ;  Sheldon  v.  Sabine,  4  Civ. 
Pro.  R.  4;  Potter  v.  Frail,  67  How.  Pr.  445;  Gallaman  v. 
Gillman,  67  id.  464;  Uoyd  v.  Burns,  38  N.  Y.  Supr.  Ct. 
(J.  &  S.)  423,  affirmed  62  K  Y.  651 ;  Pratt  Man/.  Go.  v. 
Jordan  I.  and  G  Go.,  5  Civ.  Pro.  R.  372.)  A  good  form  of 
denial  of  a  legal  conclusion  merely  does  not  raise  an  issue. 
(Emery  v.  Baltz,  94  K  Y.  408.)  The  pretended  tender  was 
not  available  to  defendants.  No  notice  of  payment  into  court 
was  given,  and  hence  the  objections  made  to  proof  thereof 
should  have  been  sustained.  (Baker  v.  Hunt,  1  Wend.  103.) 
Plaintiff  waived  nothing  by  going  to  trial.  (Becker  v.  Boon, 
61  K  Y.  317;  Knight  v.  Beach,  7  Abb.  Pr.  (N.  S.)  241. 
Plaintiff  duly  objected  to  proof  of  tender.  (Brown  v.  Fer- 
guson, 2  Denio,  196 ;  Simpson  v.  French,  25  How.  Pr.  464 ; 
Plainer  v.  Lehfaxm,  26  Hun,  374.)  A  tender  to  Wilson, 
after  he  had  assigned  the  claim  or  deal,  was  not  good  and  is  a 
nullity.  It  should  have  been  tendered  to  some  person  author- 
ized to  receive  it,  and  that  should  be  shown.  (Grussy  v. 
Schneider,  50  How.  Pr.  134;  Hargousv.  Labruis,  3  Sand.  213 ; 
Code  of  Civ.  Pro.  §  731 ;  Rumsey's  Pr.  §§  2,  318,  617.)  A 
tender  must  be  kept  good  and  plaintiff  should  have  notice 
where  it  is.  (Dodge  v.  Feary,  19  Hun,  277;  Code  Civ.  Pro. 
§  745 ;  General  Rule,  70.)  The  .tender  was  not  kept  good 
unless  it  was  properly  paid  into  court.  (Cass  v.  Higenbotham, 
100  N.  Y.  248.)    The  answer,  even  if  it  contained  a  good 
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general  denial,  did  not  raise  an  issue  as  to  proper  party 
plaintiff  being  before  the  court.  (Legerwood  Mem.  Co.  v. 
Baird,  14  Abb.  N.  C.  318,  319.)  Defendants,  not  being  in 
position  in  reference  to  their  tender,  or  plea  of  tender,  to 
avail  themselves  of  a  tender  properly  paid  into  court,  did  not 
stop  interest  on  any  part  of  the  claim,  and  plaintiff  was 
entitled  to  recover  interest  and  costs.  (Gray  v.  Green, 
9  Hun,  334,  339.) 

John  If.  Bechley  for  respondents.  Even  if  the  specific 
denials  quoted  are  not  sufficient  to  put  in  issue  all  of  the  alle- 
gations upon  the  subject  of  the  assignments  of  the  claim  on 
which  the  action  was  brought,  the  general  denial  is  sufficient 
to  put  in  issue  every  fact  stated  ift  the  complaint  not  specific- 
ally admitted  or  denied.  (Code  of  Pro.  §§  149,  500 ;  AUis  v. 
Leonard,  46  N.  Y.  688 ;  22  Alb.  L.  J.  28 ;  Fellows  v.  MuUer, 
88  Supr.  Ct.  137 ;  Calhoun  v.  Bottom,  25  Hun,  155,  156 ; 
Smith  v.   Gealz,  59  How.  Pr.  274 ;  Parshatt  v.  La  Due, 

13  id.  7 ;  Genesee  Mut.  Lns.  Co.  v.  Moynahan,  5  id.  321 ;  Blane 
v.  Eldred,  18  id.  240 ;  Smith  v.  Wells,  20  id.  158 ;  Baines  v. 
Benry,  9  Abb.  N.  C.  379 ;  Young  v.  Kent,  46  K  Y.  672 ; 
Crane  v.  Crane,  43  Hun,  309  ;  Gallatin  Nat.  Bank  v.  Nash- 
mile,  etc.,  R,  R.  Co.,  4  K  Y.  714;  Wood  v.  Raydure,  39 
Hun,  145;  Zimmerman,  v.  Bunt,  7  N.  Y.  778.)  As  the 
answer  put  in  issue  the  allegations  respecting  the  assignment 
of  the  claim  alleged  in  the  complaint,  evidence  showing  that 
the  general  assignment  was  made  prior  to  the  assignment  of  the 
claim  in  suit  was  proper.  (Browning  v.  Marion,  22  Hun, 
547 ;  Andrews  v.  Bond,  16  Barb.  633 ;  Griswold  v.  Frost, 

14  id.  536 ;  Weaver  v.  Bcvrden,  49  N.  Y.  236.)  As  the  answer 
made  pro/ ert  in  curia  of  the  money  tendered,  the  want  of  a 
notice  that  it  had  been  actually  paid  in  was  mere  matter  of 
practice,  and  of  irregularity  only,  which  might  be  waived, 
and  is  waived,  by  receiving  the  answer  without  objection  in 
that  respect.  (Sheridan  v.  Smith,  2  Hill,  538 ;  Plainer  v. 
Lehman,  26  Hun,  274.)  The  payment  of  the  money  into 
court,  although  not  an  issuable  fact,  is  necessary  to  render  the 
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tender  effectual  and  important,  because  otherwise  the  money 
is  not  necessarily  within  the  control  of  the  plaintiff,  who  is 
entitled  to  it.  {Eddy  v.  O^Harra,  14  Wend.  221;  Brown 
v.  Ferguson,  2  Denio,  196 ;  Wilder  v.  Seelye,  8  Barb.  408 ; 
Becker  v.  Boon,  61  N.  Y.  317.) 

Andrbws,  J.  It  was  held  by  the  General  Term  that  the 
title  of  the  plaintiff  to  the  demand  in  suit  was  put  in  issue  by 
the  pleadings,  and  we  concur  in  that  opinion.  {Bennett  v. 
Leeds  Momfg.  Co.,  MSS.,  decided  June  19,  1888.*)  There 
was  no  substantial  conflict  in  the  evidence  upon  the  point  that 
the  original  assignor,  before  his  assignment  to  Davis  &  Co., 
had;  by  virtue  of  a  general  assignment  for  the  benefit  of  his 
creditors,  transferred  all  his  interest  in  the  stock  transaction 
out  of  which  the  claim  in  controversy  arose,  to  his  general 
assignee.  If  there  was  nothing  else  in  the  case,  the  nonsuit 
was  properly  directed  on  the  question  of  title,  because  the  fact 
of  this  prior  transfer  left  nothing  to  be  transferred  by  George  W . 
Wilson,  the  plaintiff's  husband,  to  Davis  &  Co.,  his  immediate 
assignees,  and  Davis  &  Co.  had  nothing  which  they  could 
transfer  to  the  plaintiff.  The  judgment  should,  therefore,  be 
affirmed,  unless  the  fact  that  the  defendants,  in  their  answer, 
pleaded  a  tender  before  suit  brought,  to  George  W.  Wilson 
and  to  Davis  &  Co.,  of  the  sum  of  $189.30  on  the  cause  of 
action  sued  upon,  and  concurrently  therewith  paid  the  money 
tendered  into  court,  entitled  the  plaintiff  to  litigate  the  ques- 
tion of  the  amount  of  the  defendant's  liability  beyond  the 
sum  tendered,  independently  of  the  question  of  the  plaintiff's 
title,  or  unless  it  entitled  her,  at  least,  to  judgment  in  her  favor 
for  the  amount  tendered. 

The  defendants  in  their  answer,  after  alleging  the  tender  of 
the  sum  stated,  and  that  they  have  ever  since  remained  and 
still  are  ready  to  pay  the  sum  tendered,  aver  that  "  they  now 
bring  the  said  sum  into  court  ready  to  be  paid  to  the  plaintiff 
if  she  will  accept  the  same."     It  is  insisted  on  the  part  of  the 

*  See  po*t  page  150. 
Sickels — Vol.  LXV.     14 
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plaintiff  that  the  defendants,  by  the  plea  of  tender  and  the  pay- 
ment of  the  money  tendered  into  court,  admitted  not  only 
the  existence  of  the  cause  of  action  set  out  in  the  com- 
plaint, and  the  right  of  the  plaintiff  to  the  amount  tendered 
thereon,  but  also  her  title  to  the  entire  cause  of  action  and  her 
right  to  recover  damages  beyond  the  amount  tendered,  although, 
in  fact,  she  has  no  title,  if  the  proof  would  justify  a  recovery 
of  a  greater  amount,  if  the  action  had  been  brought  by  the 
true  owner.  The  authorities  upon  this  question  have  been 
elaborately  considered  by  the  General  Term  in  the  prevailing 
opinion.  It  is  admitted  that  the  tender,  and  payment  of  the 
sum  tendered,  into  court  admits  the  contract  or  duty  sued  upon, 
and  the  right  of  the  plaintiff  under  the  contract  and  assign- 
ment to  the  sum  tendered.  But  we  understand  the  authorities 
to  hold  that  the  admission  in  such  a  case  goes  no  further,  and 
that  it  is  open  to  a  defendant  to  defend  against  any  claim  by 
the  plaintiff  beyond  the  sum  tendered,  upon  any  ground  con- 
sistent with  an  adinission  of  the  original  contract  or  cause  of 
action.  The  defendant  may,  notwithstanding,  insist  upon  the 
statute  of  limitations,  payment  beyond  the  amount  tendered, 
or  other  defensfe.  (Cox  v.  Parry,  1  Term  Rep.  464 ;  Reid  v. 
Dickons,  5  Barn.  &  Ad.  499  ;  Meager  v.  Smith,  4  id.  673 ; 
Spalding  v.  Vandercook,  2  Wend.  431.)  It  having  been 
shown,  therefore,  that  the  plaintiff  had  not  acquired  title  to  the 
original  cause  of  action,  her  right  to  recover  thereon  beyond  the 
sum  admitted  by  the  tender  was  upon  the  same  principle  defeated. 
The  remaining  question  relates  to  the  nonsuit  granted  by 
the  trial  court,  notwithstanding  the  plea  of  tender.  This  cast 
upon  the  plaintiff  the  costs  of  the  action.  The  rule  is  well 
settled  that  a  tender  before  suit  brought,  to  be  available,  must 
not  only  be  pleaded,  but  the  defendant,  before  or  with  his  plea, 
must  pay  the  money  into  court  so  that  it  may  be  subject  to 
the  plaintiff's  order;  and  it  was  also  necessary,  under  the 
former  practice,  that  the  plea  should  be  accompanied  by  a 
notice  to  the  plaintiff's  attorney  that  the  money  had  been  paid 
into  court.  (Brown  v.  Fergumn%  2  Den.  196;  Sheridan  v. 
Smith,  2  Hiil,  538;  Dixon  v.   Clark,  5  C.   B.   366.)     This 
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haying  been  done,  if  the  tender  was  admitted  or  proved,  and 
the  plaintiff  did  not  establish  a  right  to  recover  a  greater  sum 
than  the  amount  tendered,  the  defendant  was  entitled  to  a 
verdict  or  nonsuit  The  conclusion  was  founded  upon  the 
reason  that  the  money  paid  into  court  belonged  in  any  event 
to  the  plaintiff,  and  the  claim  as  to  that  amount  was  deemed 
to  be  stricken  from  the  complaint,  and  if  the  plaintiff  was  not 
entitled  to  any  more,  she  failed  in  the  action.  (Becker  v. 
Boon,  61  X.  Y.  317 ;  Plotter  v.  Lehman,  26  Hun,  374 ; 
Murray  v.  Bethune,  1  Wend.  191.)  If,  therefore,  in  this 
case,  the  tender  before  suit  brought,  alleged  in  the  answer, 
had  been  conclusively  proven,  the  nonsuit  was  properly 
directed,  unless  the  failure  of  the  defendant  to  prove  notice 
given  to  the  plaintiff  of  the  payment  of  the  money  into 
court  entitled  the  plaintiff  to  judgment  for  the  amount  tendered. 
The  answer,  as  has  been  seen,  made  profert  in  curia  of  the 
sum  tendered.  The  plaintiff  made  no  objection  to  the 
sufficiency  of  the  plea  and  went  to  trial  upon  the  issues  in 
the  case,  including  that  of  tender.  The  duty  of  giving  notice 
of  the  payment  into  court  of  the  sum  tendered,  on  a  plea  of 
tender  before  suit,  was  a  matter  of  practice  not  prescribed  by 
statute.  In  this  case  the  money  was  in  fact  paid  into  court, 
and,  under  the  authorities,  the  plaintiff,  by  proceeding  under 
circumstances  such  as  are  disclosed  by  the  record,  waived  the 
irregularity.  (Sheridan  v.  Smith,  supra  /  Plainer  v.  Lehmany 
supra.)  But  the  fact  of  tender  was  in  issue  and  was  litigated 
on  the  trial.  It  was  conceded  that  the  defendants  tendered 
the  sum  mentioned  in  the  answer,  before  suit  to  some  one, 
but  it  was  claimed  by  the  plaintiff  that  the  tender  was  insuf - 
ficient  because  made  to  George  W.  Wilson,  and  not  to 
Davis  &  Co.,  to  whom  the  former  had  assigned  the  stock 
The  evidence  raised  a  question  of  fact,  whether  the  tender 
was  made  to  the  proper  person.  The  court  could  not,  there- 
fore, properly  take  this  question  from  the  jury,  and  it  follows 
that  the  judgment  cannot  be  supported  on  the  ground  that  there 
had  been  a  sufficient  tender  before  suit  brought,  made  effectual 
by  the  subsequent  payment  of  the  sum  tendered  into  court. 
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plaintiff  that  the  defendants,  by  the  plea  of  tender  and  the  pay- 
ment of  the  money  tendered  into  court,  admitted  not  only 
the  existence  of  the  cause  of  action  set  out  in  the  com- 
plaint, and  the  right  of  the  plaintiff  to  the  amount  tendered 
thereon,  but  also  her  title  to  the  entire  cause  of  action  and  her 
right  to  recover  damages  beyond  the  amount  tendered,  although, 
in  fact,  she  has  no  title,  if  the  proof  would  justify  a  recovery 
of  a  greater  amount,  if  the  action  had  been  brought  by  the 
true  owner.  The  authorities  upon  this  question  have  been 
elaborately  considered  by  the  General  Term  in  the  prevailing 
opinion.  It  is  admitted  that  the  tender,  and  payment  of  the 
sum  tendered,  into  court  admits  the  contract  or  duty  sued  upon, 
and  the  right  of  the  plaintiff  under  the  contract  and  assign- 
ment to  the  sum  tendered.  But  we  understand  the  authorities 
to  hold  that  the  admission  in  such  a  casa  goes  no  further,  and 
that  it  is  open  to  a  defendant  to  defend  against  any  claim  by 
the  plaintiff  beyond  the  sum  tendered,  upon  any  ground  con- 
sistent with  an  adinission  of  the  original  contract  or  cause  of 
action.  The  defendant  may,  notwithstanding,  insist  upon  the 
statute  of  limitations,  payment  beyond  the  amount  tendered, 
or  other  defensk  (Cox  v.  Parry,  1  Term  Rep.  464;  Reid  v. 
Dickons,  5  Barn.  &  Ad.  499  5  Meager  v.  Smith,  4  id.  673 ; 
Spalding  v.  Vandercook,  2  Wend.  431.)  It  having  been 
shown,  therefore,  that  the  plaintiff  had  not  acquired  title  to  the 
original  cause  of  action,  her  right  to  recover  thereon  beyond  the 
sum  admitted  by  the  tender  was  upon  the  same  principle  defeated. 
The  remaining  question  relates  to  the  nonsuit  granted  by 
the  trial  court,  notwithstanding  the  plea  of  tender.  This  cast 
upon  the  plaintiff  the  costs  of  the  action.  The  rule  is  well 
settled  that  a  tender  before  suit  brought,  to  be  available,  must 
not  only  be  pleaded,  but  the  defendant,  before  or  with  his  plea, 
must  pay  the  money  into  court  so  that  it  may  be  subject  to 
the  plaintiff's  order;  and  it  was  also  necessary,  under  the 
former  practice,  that  the  plea  should  be  accompanied  by  a 
notice  to  the  plaintiff's  attorney  that  the  money  had  been  paid 
into  court.  (Brown  v.  Ferguson*  2  Den.  196;  Sheridan  v. 
Smith,  2  Hill,  538;  Dixon  v.   Clark,  5  C.  B.  366.)     This 
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having  been  done,  if  the  tender  was  admitted  or  proved,  and 
the  plaintiff  did  not  establish  a  right  to  recover  a  greater  sum 
than  the  amount  tendered,  the  defendant  was  entitled  to  a. 
verdict  or  nonsuit  The  conclusion  was  founded  upon  the 
reason  that  the  money  paid  into  court  belonged  in  any  event 
to  the  plaintiff,  and  the  claim  as  to  that  amount  was  deemed 
to  be  stricken  from  the  complaint,  and  if  the  plaintiff  was  not 
entitled  to  any  more,  she  failed  in  the  action.  (Becker  v. 
Boon,  61  N.  Y.  317 ;  Plainer  v.  Lehman,  26  Hun,  374 ; 
Murray  v.  BetJmne,  1  Wend.  191.)  If,  therefore,  in  this 
case,  the  tender  before  suit  brought,  alleged  in  the  answer, 
had  been  conclusively  proven,  the  nonsuit  was  properly 
directed,  unless  the  failure  of  the  defendant  to  prove  notice 
given  to  the  plaintiff  of  the  payment  of  the  money  into 
court  entitled  the  plaintiff  to  judgment  for  the  amount  tendered. 
The  answer,  as  has  been  seen,  made  profert  m  curia  of  the 
sum  tendered.  The  plaintiff  made  no  objection  to  the 
sufficiency  of  the  plea  and  went  to  trial  upon  the  issues  in 
the  case,  including  that  of  tender.  The  duty  of  giving  notice 
of  the  payment  into  court  of  the  sum  tendered,  on  a  plea  of 
tender  before  suit,  was  a  matter  of  practice  not  prescribed  by 
statute.  In  this  case  the  money  was  in  fact  paid  into  court, 
and,  under  the  authorities,  the  plaintiff,  by  proceeding  under 
circumstances  such  as  are  disclosed  by  the  record,  waived  the 
irregularity.  (Sheridcm  v.  Smith,  supra  ;  Plainer  v.  Zehmcm, 
supra.)  But  the  fact  of  tender  was  in  issue  and  was  litigated 
on  the  trial.  It  was  conceded  that  the  defendants  tendered 
the  sum  mentioned  in  the  answer,  before  suit  to  some  one, 
but  it  was  claimed  by  the  plaintiff  that  the  tender  was  insuf- 
ficient because  made  to  George  W.  Wilson,  and  not  to 
Davis  &  Co.,  to  whom  the  former  had  assigned  the  stock 
The  evidence  raised  a  question  of  fact,  whether  the  tender 
was  made  to  the  proper  person.  The  court  could  not,  there- 
fore, properly  take  this  question  from  the  jury,  and  it  follows 
that  the  judgment  cannot  be  supported  on  the  ground  that  there 
had  been  a  sufficient  tender  before  suit  brought,  made  effectual 
by  the  subsequent  payment  of  the  sum  tendered  into  court. 
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The  defendants  are,  therefore,  we  think,  compelled,  in  order 
to  support  the  nonsuit,  to  establish  that  there  was  a  legal  tender 
after  suit  brought,  under  the  provisions  of  the  Code  of  Civil 
Procedure  (§§  731,  734),  based  upon  sections  of  the  Revised 
Statutes  (2  R.  S.  533,  §§  20,  23).  But  it  seems  to  us  to  be  a 
conclusive  answer  to  the  claim  to  resort  to  these  provisions  to 
uphold  the  nonsuit,  that  section  732  of  the  Code,  one  of  the 
.sections  regulating  the  subject  of  tender  after  suit  brought, 
-expressly  enacts  that  a  tender  does  not  avail  the  defendant, 
"  unless  the  money  is  paid  into  court  and  notice  thereof  given 
to  plaintiff's  attorney  before  the  trial  and  within  ten  days  after 
the  payment,"  and  in  this  case  it  does  not  appear  that  there 
was  notice,  and  the  tender  was  objected  to  on  the  trial  upon 
this  ground.  The  giving  of  notice  in  case  of  tender  after  suit 
brought  is  no  longer  mere  matter  of  practice  under  the  regulation 
pf  the  court,  but  a  part  of  the  prescribed  statutory  procedure. 
It  is  undoubtedly  competent  for  a  plaintiff  to  waive  the  service 
of  the  statutory  notice,  but  we  do  not  think  that  the  former 
-decisions  in  respect  to  notice,  to  which  we  have  referred, 
justify  the  conclusion  that  the  failure  of  the  plaintiff  to  return 
the  answer,  which  contained  several  defenses,  and  among  them 
the  defense  of  tender  before  suit,  or  to  otherwise  raise  the 
question  before  trial,  is  a  waiver  of  the  right  to  insist  on  the 
trial  that  the  money  paid  into  court  was  not  a  good  tender 
after  suit  brought  by  reason  of  the  fact  that  the  statutory 
notice  was  not  given.  {Becker  v.  Boon,  supra.)  It  would 
be  unjust  to  the  plaintiff,  who,  so  far  as  appears,  never  had 
notice  of  the  actual  payment  of  the  money  into  court. 

We  are  of  opinion  that  a  new  trial  should  be  granted  on 
the  ground  that  the  question  of  tender  before  suit  brought 
should  have  been  submitted  to  the  jury. 

The  judgment  should  be  reversed. 

All  concur. 

Judgment  reversed. 
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Frank  Walton,  Respondent,  v.  E.  Frank  ("Y>k,  Appellant. 

An  action  against  a  stockholder  in  a  limited  liability  company  organized 
under  the  "  Business  Corporations  Act "  of  1875  (Chap.  611,  Laws  of  1875), 
to  recover  a  debt  of  the  corporation  under  the  provision  of  the  act  (§  37), 
making  such  a  stockholder  liable  for  the  debts  of  the  company  to  an 
amount  equal  to  his  stock  until  the  whole  amount  of  capital  stock  has 
been  paid  in  and  certificate  filed,  may  be  maintained  after  a  suit  has  been 
commenced  against  the  corporation  but  before  judgment  against  it. 

The  remedy  of  the  creditor  suing,  after  recovery  of  judgment  against  the 
stockholder,  is  simply  suspended  until  after  judgment  and  execution 
against  the  corporation  and  return  thereof  unsatisfied. 

(Argued  June  5,  1888;  decided  June  19,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made.  January  23,  1888, 
which  reversed  a  judgment  entered  upon  an  order  sustaining 
a  demurrer  to  plaintiff's  complaint  and  which  overruled  the- 
demurrer.     (Reported  below,  47  Hun,  160.) 

This  action  was  brought  as  a  creditor  of  "  The  American 
Opera  Company  (Limited),"  a  limited  liability  corporation 
organized  under  the  act,  chapter  611,  Laws  of  1875,  against 
defendant,  a  stockholder  of  said  company,  under  section  37  of 
said  act,  on  the  ground  that  the  capital  stock  had  not  been 
paid  in. 

The  complaint  alleged  that  an  action  had  been  brought  upon 
the  claim  against  the  corporation.  The  grounds  of  the 
demurrer  were  that  it  did  not  state  a  cause  of  action,  as  it  failed 
to  allege  a  judgment  against  the  corporation,  the  issuing  of 
execution  thereon  and  return  thereof  unsatisfied. 

Hewry  J).  HotcKkiss  for  appellant.  Clear  and  unmistakable 
words  must  be  found  in  a  statute,  to  justify  a  construction 
thereof,  which  imposes  upon  a  stockholder  the" burden  and 
expense  to  defend  a  suit  brought  by  one  who  claims  to  be  a 
creditor,  to  recover  a  debt  of  the  company,  not  merely  in 
advance  of  an  unsatisfied  execution  against  the  company,  but 
before  the  creditor  has  obtained  a  judgment  against  the  company 
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and  been  legally  adjudged  to  be  a  creditor  thereof.  (Cook  on 
Stockholders,  §  221 ;  JBimdy  v.  Draper,  89  X.  Y.  334,  337 ; 
Jessup  v.  Carnegie,  80  id.  441 ;  Corning  v.  McCvlUmgh,  1  id. 
47.)  The  sections  of  the  business  corporations  act  of  1875 
(chap.  61 1),  must  be  construed  together.  (Mclntyre  v.  Strong, 
16  J  &  S.  127.)  The  act  of  1875  creates  a  distinction,  as  dis- 
closed by  their  titles,  between  "  full  liability  companies  "  and 
"limited  liability  companies,"  and  stockholders  in  companies 
of  the  latter  class  are  liable  for  the  debts  of  the  company 
only  until  the  capital  stock  has  been  paid  in  and  a  certificate 
thereof  filed  as  required  by  section  37.  (Hastings  v.  Drew, 
76  K  Y.  9-16  ;  Cook  on  Stockholders,  §§  119,  200 ;  BradUy 
v.  Mining  Co.,  105  U.  S.  175.)  The  right  to  a  judgment 
against  the  stockholder  depends  upon  a  prior  judgment  against 
the  company.  (Richards  v.  Coe,  19  Abb.  N.  C.  79 ;  Richards 
v.  Beach,  12  N.  Y.  136.) 

William  W.  Badger  for  respondent.  An  action  lies  in  the 
first  instance  against  a  stockholder  in  a  limited  liability  com- 
pany, organized  under  chapter  611  of  the  Laws  of  1875,  to 
recover  a  company  debt  as  soon  as  the  debt  is  contracted. 
(  Wheeler  v.  MiUer,  90  N.  Y.  363 ;  Coming  v.  McCullough, 
1  id.  56,  58,  66,  75,  76 ;  Lindsley  v.  Simmons,  2  Abb.  Pr. 
[K  S.]  74;  Terry  v.  Little,  101  U.  S.  217;  Floss  v.  Conn., 
109  id.  371 ;  Mwnfg.  Co.  v.  Bradley,  105  id.  175 ;  Cook  on 
Stockholders,  212,  notes  1,  10.)  A  stockholder  of  a  corpo- 
ration, in  fact,  is  the  principal  debtor,  as  long  as  capital 
fixed  or  subscribed  for  by  him  is  not  paid  in,  and  the  com- 
pany is  only  his  creature  or  agent,  acting  for  him,  and  by  his 
will  and  control,  and  an  action  at  law  lies  against  him  as  prin- 
cipal. (Cook  on  Stockholders,  §§  223,  224,  note  1 ;  id.  217, 
notes  1,  2,  3 ;  id.  218,  note  2 ;  id.  212,  213,  notes  1,  2  ;  Gar- 
rison v.  Howe,  17  N.  Y.  462 ;  Bank  of  P.  v.  Ibbottson, 
24  Wend.  479 ;  Weeks  v.  Love,  50  K  Y.  568.) 

Andrews,  J.  This  appeal  presents  the  single  question, 
whether  a  creditor's  action  against  a  stockholder  in  a  limited 
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liability  company,  organized  under  the  business  corporations 
act  (Chap.  611,  of  the  Laws  of  1875),  for  a  debt  of  the  cor- 
poration, upon  the  liability  imposed  by  section  37,  can  be 
maintained  after  a  suit  to  recover  the  debt  has  been  com- 
menced against  the  corporation,  but  before  judgment  has  been 
obtained  therein  against  the  corporation.  It  is  purely  a  ques- 
tion of  statutory  construction.  The  Constitution,  by  article  8, 
section  2,  provides  that  dues  from  corporations  shall  be  secured 
by  such  individual  liability  of  the  corporators,  and  other  means, 
as  may  be  prescribed  by  law,  and  the  liability  imposed  may  be 
absolute  or  conditional,  immediate  or  secondary,  as  the  legis- 
lature, in  its  discretion,  may  determine.  The  first  thing  to  be 
determined  in  all  such  cases  is,  "  what  liability  has  been  created 
by  the  particular  statute  in  question."  (Te?*ry  v.  Little,  101 
U.  S.  217,  Watte,  Ch.  J.),  and  when  this  has  been  ascertained 
liability  follows  according  to  the  intention  of  the  statute. 
In  this  state  no  unif  orm  practice  has  been  adopted  by  the 
legislature.  The  statutes  in  some  cases  impose  upon  stock. 
holders  an  immediate  and  direct  liability  for  the  debts  of  the 
corporation,  which  may  be  enforced  by  the  creditor  directly 
against  the  stockholder,  without  his  having  first  proceeded 
against  the  corporation,  and  in  other  cases  they  are  framed 
upon  what  seems  to  be  the  more  equitable  principle  that  cor- 
porate creditors  should  resort  to  the  corporate  assets  for  the 
satisfaction  of  their  debts,  before  proceeding  against  the 
individual  property  of  the  shareholder.  The  act  of  1848,  for 
the  organization  of  manufacturing  corporations,  recognizes 
this  equitable  principle  in  defining  and  declaring  the  liability 
of  stockholders.  By  the  tentli  section  stockholders  are 
declared  to  be  severally  individually  liable  for  the  debts  of  the 
corporation,  to  an  amount  equal  to  their  stock,  until  the  whole 
capital  stock  shall  have  been  paid  in  and  a  certificate  thereof 
made  and  recorded.  But  the  liability  of  stockholders  imposed 
by  this  section  of  the  act  of  1848  is  limited  and  qualified  by  the 
twenty-fourth  section.  That  section  exempts  a  stockholder 
from  liability  for  any  debt  of  the  company,  first,  where  the 
debt  was  not  to  be  paid  within  one  year  from  the  time  it  was 
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contracted ;  second,  unless  a  suit  for  its  collection  is  brought 
against  the  company  within  one  year  after  due ;  third,  where 
the  stockholder  has  ceased  to  be  a  stockholder  and  no  suit  shall 
have  been  commenced  against  him  within  two  years  after  that 
time,  and  the  final  condition  of  liability,  contained  in  the  final 
clause  of  the  section  is,  "  nor  until  an  execution  against  the 
company  shall  have  been  returned  unsatisfied  in  whole  or  in 
part."  The  courts  have  uniformly  construed  this  section  as 
making  the  recovery  of  a  judgment  against  the  company,  and 
the  issuing  and  return  of  an  execution  thereon  unsatisfied, 
conditions  precedent  to  the  commencement  and  maintenance 
of  an  action  against  a  stockholder  upon  his  statutory  Lability. 
(Handy  v.  Draper,  89  K  Y.  334.)  It  is  claimed  that  the 
same  construction  should  be  applied  to  the  liability  clauses  in 
the  act  of  1875,  defining  the  liability  of  stockholders  in  limited 
liability  companies  organized  under  that  act  Section  25  of  the 
act  of  1875  is  identical  with  section  24  of  the  act  of  1848,  with 
the  exception  that  the  last  clause  above  quoted  in  the  act  of  1848 
is  omitted  in  section  25  of  the  act  of  1875.  So,  also,  section 
10  in  the  act  of  1848,  declaring  the  liability  of  stockholders 
under  that  act,  is  re-enacted  as  section  37  of  the  act  of  1875, 
but  there  is  added  to  section  37  of  the  latter  act  the  words, 
"  no  execution  shall  issue  against  any  stockholder  individually 
until  execution  has  been  issued  against  the  company  and 
returned  unsatisfied."  It  is  to  be  observed  that  by  the  omis- 
sion in  section  25  of  the  act  of  1875,  of  the  last  clause  in 
section  24  of  the  act  of  1848,  section  25  contains  no  condition 
making  the  issuing  and  return  of  an  execution  against  the 
property  of  the  company  unsatisfied  a  prerequisite  to  the 
liability  declared  in  that  section.  It  contains,  among  others, 
the  condition  that  a  suit  must  have  been  brought  against  the 
company,  as  in  the  act  of  1848,  but  does  not  couple  it  with 
the  further  condition  that  execution  must  have  been  returned 
unsatisfied  before  an  enforceable  liability  arises  against  the 
stockholders.  The  provision  in  the  thirty-seventh  section  of 
the  act  of  1875,  requiring  an  execution  against  the  company 
to  be  returned  unsatisfied,  before  execution  shall  issue  against 
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a  stockholder,  is  not  made  a  condition  to  the  commencement 
of  a  suit  by  a  creditor  against  the  stockholder.  The  twenty- 
fifth  section  does  undoubtedly  require  that  a  suit  must  be 
brought  against  the  company  before  the  stockholder  can 
be  sued.  But  if  such  suit  against  the  company  be  brought, 
the  bringing  of  a  suit  against  a  stockholder  during  the  pend- 
ency of  that  suit  is  not  prohibited  by  section  37,  nor,  so  far  as  we 
can  perceive,  would  it  interfere  with  its  policy.  The  remedy  of 
the  creditor  upon  recovering  a  judgment  against  the  stockholder 
would  be  suspended  until  after  judgment  and  execution  against 
the  company.  Under  the  act  of  1875,  the  equitable  principle 
that  recourse  must  be  first  had  by  creditors  to  the  assets  of  the  cor- 
poration for  the  satisfaction  of  their  debts,  is  preserved,  whether 
it  is  construed  as  permitting  a  suit  against  the  stockholder  to  be 
prosecuted  after  suit  commenced  against  the  corporation,  but 
before  judgement  therein,  or  the  opposite  construction  is  given. 
In  neither  case  can  the  judgment  be  enforced  against  the  indi- 
vidual property  of  the  shareholder,  until  the  remedy  by  judg- 
ment and  execution  against  the  corporation  is  exhausted. 
Under  section  24  of  the  act  of  1848,  a  creditor  could  not 
bring  suit  against  a  stockholder  after  two  years  from  the  time 
he  ceased  to  be  such,  and  as  he  could  not  bring  suit  at  all  until 
after  judgment  and  execution  against  the  company,  the  creditor 
was  subjected  to  the  danger  that,  by  litigation  and  delay  in  the 
suit  against  the  company,  his  remedy  against  a  stockholder 
who  had  ceased  to  be  such  might  be  wholly  lost.  The  change 
made  by  the  statute  of  1875  in  the  liability  clauses  of  the  sec- 
tions 25  and  37,  construed  as  permitting  the  two  suits  to  be 
carried  along  concurrently,  avoids  this  dilemma.  The  supposed 
difficulty  which  would  be  created  by  allowing  a  judgment  to 
be  recovered  against  a  stockholder  before  judgment  had  been 
recovered  against  the  company,  which  might  never  be  obtained, 
is  rather  imaginary  than  real  since  the  court  having  control  of 
the  actions  can  so  regulate  the  proceedings  therein  as  to  pre- 
vent any  serious  complications.  The  provision  in  section  34, 
that  in  the  case  of  "  full  liability  companies,"  stockholders 
Siokkls  -Vol.  LXV,     15 
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may  be  joined  as  defendants  in  any  action  against  the  company, 
is  permissive  and  not  imperative,  and  does  not,  we  think,  justify 
an  implication  that  the  statute  intended  to  prohibit  separate 
suits  against  a  limited  liability  company,  and  a  stock- 
holder  to  be  prosecuted  concurrently.  The  liabilities  of 
stockholders  in  the  two  classes  of  companies  is  very  different, 
and  there  is  reason  for  the  different  remedies  provided.  The 
case  is  not  free  from  doubt,  but,  on  the  whole,  we  think  the 
conclusion  of  the  General  Term  was  correct. 

The  order  should,  therefore,  be  affirmed,  with  leave  to  the 
defendant  to  answer  within  twenty  days  upon  payment  of  costs. 

All  concur,  except  Danfobth,  J.,  not  voting. 

Ordered  accordingly. 


In  the  Matter  of  the  Petition  of  Ernest  L.  Dawson. 

Where  a  debt  due  the  defendant  in  an  action  has  been  attached  therein,  and, 
by  virtue  of  an  order  of  the  court  obtained  on  behalf  of  the  plaintiff, 
the  amount  of  the  debt  has  been  paid  by  the  debtor  to  the  sheriff,  who 
misappropriates  the  same,  the  plaintiff  must  bear  the  loss. 

(Argued  June  5,  1888;  decided  June  19, 1888.) 

Appeal  by  John  W.  Wilson  et  al.9  from  an  order  of  the 
General  Term  of  the  Supreme  Court  in  the  first  judicial 
department,  made  January  23,  1888,  which  affirmed  an  order 
of  Special  Term,  the  substance  of  which  is  hereinafter  stated. 

In  June,  1885,  the  said  appellants  began  an  action  in  the 
Supreme  Court  in  the  first  district  against  the  petitioner 
Dawson,  to  recover  damages  for  breach  of  contract,  and 
obtained  an  attachment  therein  on  the  ground  of  defendant's 
non-residence.  This  attachment  was  issued  to  Alexander  V. 
Davidson,  then  sheriff  of  New  York  county,  and  in  Septem- 
ber following  he  levied*  on  a  certain  debt  owing  by  McDowell, 
Pierce  &  Co.  to  Dawson.  On  December  23,  1886,  on  the 
application  of  the  plaintiffs,  the  court  made  an  order  that 
McDowell,  Pierce  &  Co.  pay  over  to  Davidson  the  attached 
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debt,  amounting  to  $2,316.43.  Davidson  received  said  amount 
from  McDowell,  Pierce  &  Co.,  but  failed  to  make  deposit 
thereof  as  directed,  whereupon,  by  order  of  February  12, 1886, 
Davidson  was  adjudged  to  be  in  contempt,  was  fined  in  an 
amount  equal  to  the  sum  received  by  him  under  the  attach- 
ment, and  a  commitment  was  issued  against  him,  but  "  on  or 
about  February  eighth  "  he  fled  the  jurisdiction  of  the  court 
and  lias  since  remained  a  fugitive.  Dawson  duly  appeared  in 
the  action  in  which  said  warrant  of  attachment  was  issued. 
The  issues  were  tried  in  October,  1886,  and  resulted  in  a  judg- 
ment in  favor  of  said  plaintiffs  for  $2,452.86.  Davidson  left 
a  deputy  authorized  to  transact  his  unfinished  business,  and  in 
November,  1886,  an  execution  was  issued  on  the  judgment, 
which  was  returned  wholly  unsatisfied.  Subsequent  to  the 
return  of  the  execution  Dawson  paid  to  plaintiffs  the  differ- 
ence between  the  amount  due  on  the  judgment,  with  interest, 
etc.,  and  the  amount  received  by  Davidson  from  McDowell, 
Pierce  &  Co.  In  November,  1887,  the  plaintiffs  procured  an 
order  requiring  certain  alleged  debtors  of  Dawson  to  appear 
and  be  examined  in  proceedings  supplementary  to  said  execu 
tion,  whereupon  Dawson  presented  to  the  court  Ins  petition 
praying  that  said  proceedings  be  vacated ;  that  Davidson  s 
aforesaid  deputy  be  ordered  to  amend  his  return  to  said  execu- 
tion, and  that  the  aforesaid  judgment  be  canceled  of  record. 
The  petition  was  granted  and  an  order  entered  directing  an 
amendment  of  the  return  so  as  to  show  the  execution  to  be 
satisfied,  directing  the  clerk  to  mark  the  judgment  satisfied, 
and  vacating  the  supplementary  proceedings. 

Henry  D.  RotchkUs  for  appellants.  Wilson  &  Co.  are  not 
liable  for  the  embezzlement  by  the  sheriff  of  the  moneys 
attached  by  him.  (Shepard  v.  Bowe,  14  Wend.  260 ;  Ladd 
v.  Blunt,  4  Mass.  403 ;  Cohens  v.  Virginia,  6  Wheat.  399.) 
By  suing  out  the  attachment  and  caushig  Dawson's  property 
to  be  taken  thereunder,  Wilson  &.Co.  merely  called  to  their 
aid  the  process  which  the  law  provided  for  them,  and  in  no 
way  have  they  been  guilty  of  any  misuse  of  such  process 
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Manhattan  Co.  v.  Ixwmbeer,  16  Cent.  Rep.  329 ;  Story  on 
Bailments,  §  624 ;  The  Three  Friends,  4  Rob.  Adui.  268 ; 
The  Young  Mechanic,  2  Curt.  404 ;  The  Raleigh,  2  Hughes, 
44;  Qoddard  v.  Perkins,  9  N.  H.  488;  Foulks  v.  Pegg, 
6  Nev.  136;  Neil  v.  Kenney,  11  Ohio,  68;  The  Flavilla, 
17  Fed.  Rep.  399.)  There  is  a  marked  distinction  between 
the  position  of  an  attaching  creditor  and  that  of  an  execution 
creditor.  (Drake  on  Attachments  [6th  ed.]  §§  5,  228; 
Willing  v.  Bleeker,  2  Serg.  &  Raw.  221-224  ;  Ex  parte 
Foster,  2  Story  Rep.  148.)  Wilson  &  Co.  are  not  chargeable 
with  the  act  of  Davidson  on  any  theory  of  agency.  {Hall  v. 
Waterbury,  5  Abb.  1ST.  C.  374 ;  Kerr  v.  Mount,  28  K  Y.  659  ; 
Rcm&y  v.  Weed,  3  Sandf.  577;  Welsh  v.  Cochran,  63  N.  Y. 
184.)  Where  property  is  taken  or  held  on  interlocutory 
process,  or  for  a  purpose  not  final,  any  loss  suffered  in  the 
property  while  so  held  and  without  the  fault  of  the  creditor, 
must  be  borne  by  him  whose  property  is  so  taken.  (McBride 
v.  Farmers'  Bk.,  7  Abb.  Pr.  347;  24  How.  61  In;  dark- 
son  v.  De  Peyster,  Hopk.  Ch.  505;  De  Peyster  v. 
Clarkson,  2  Wend.  77-107 ;  Parsons  v.  Trams,  5  Duer,  650 ; 
Worrall  v.  Munn,  17  N.  Y.  475.)  Had  there  been  no 
appearance  by  Dawson  there  could  have  been  no  process 
against  any  of  his  property  in  this  state  save  that  which  had 
been  subjected  to  the  lien  of  the  attachment.  {Cooper  v. 
Reynolds,  10  Wall.  308  ;  Schwinger  v.  Hickok,  53  K  Y.  280 ; 
Code  Civ.  Pro.  §§  709,  1307,  sub.  1.) 

Robert  S.  Rudd  for  respondents.  The  return  to  an  execu- 
tion being  untrue,  the  party  aggrieved  thereby  has  a  right  to 
have  it  vacated  and  a  true  return  substituted.  {Todd  v. 
Botchford,  86  N.  Y.  517  ;  Smith  on  Sheriffs,  408.)  A  sum 
of  money  actually  in  possession  of  the  sheriff  by  virtue  of  a 
writ  of  attachment  satisfies,  pro  tanto,  a  judgment  against  the 
attachment  debtor  recovered  in  the  action  in  which  the  attach- 
ment issued.  Upon  the  issuance  of  an  execution  in  due  form 
to  the  sheriff,  in  such  an  action,  he  must  satisfy  it  out  of  the 
funds  in  his  hands  to  the  extent  thereof.    (Code  of  Civ.  Pro. 
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§§  706,  708,  1370.)  The  case  is  similar  to  one  in  which 
property  has  been  levied  upon  by  virtue  of  an  execution  and 
reduced  to  possession  by  the  sheriff.  In  such  instances  the  judg- 
ment is  satisfied.  (Scott  v.  Morgan,  94  N.  Y.  508 ;  People 
v.  Hopwn,  1  Denio,  574r-578 ;  Peck  v.  Tiffamy.  2  N.  T.  451.) 
The  general  appearance  of  the  respondent  did  not  enable 
the  appellants  to  disregard  the  fund  in  the  sheriff's  hands. 
(Kneeland  on  Attachment,  §  2,  and  note ;  id.  §  34 ;  Robinson 
v.  Nat.  Bamk,  81  N".  T.  393.) 

Earl,  J.  In  June,  1885,  Wilson  &  Knowlton  commenced 
an  action  in  the  Supreme  Court  against  Dawson  to  recover 
damages  for  breach  of  contract  and  obtained  an  attachment 
against  Dawson's  property  on  the  ground  of  his  non-residence. 
The  attachment  was  issued  to  Alexander  V.  Davidson,  then 
sheriff  of  New  York  county,  and  he  attached  a  certain  debt 
owing  from  McDowell,  Pierce  &  Co.  to  Dawson.  Such  pro- 
ceedings were  thereafter  taken  in  that  action  on  behalf  of  the 
plaintiffs  that  McDowell,  Pierce  &  Co.  paid  upon  the  debt 
attached,  to  Davidson,  as  sheriff,  the  sum  of  $2,316.43. 
Thereafter,  and  before  judgment  and  execution  in  the  action, 
Davidson  misappropriated  the  money  and  absconded.  The 
question  now  to  be  determined  is,  who  is  to  bear  the  loss  of  the 
sheriff's  misconduct  and  default,  the  plaintiffs  or  the  defendant 't 
We  think  the  loss  should  fall  upon  the  plaintiffs.  If  this 
money  had  been  seized  by  virtue  of  an  execution  and  the 
defendant  had  been  deprived  thereof,  it  is  well  settled  that 
the  loss  would  fall  upon  the  plaintiffs,  and  that  to  the  extent 
of  the  property  thus  taken  the  judgment  and  execution  would 
be  satisfied.  (People  v.  Sopson,  1  Denio,  574;  Peck  v.  ' 
Tiffam/y  2  N.  Y.  451.)  In  those  cases  the  loss  was  held  to  fall 
upon  the  judgment  creditors  because  property  of  the  defend- 
ants was  taken  and  lost  to  them  in  consequence  of  legal 
measures  instituted  by  the  creditors.  We  think  the  same  rule, 
and  for  precisely  the  same  reasons,  should  be  applied  to  a  case 
of  property  seized  by  virtue  of  an  attachment.  An  attach- 
ment differs  from  an  execution  in  that  by  virtue  of  it  the 
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property  of  the  alleged  debtor  is  seized  in  advance  for  the 
satisfaction  of  any  judgment  that  may  thereafter  be  recovered 
in  the  action ;  and  during  the  pendency  of  the  action  the 
property  is  held  by  the  attaching  officer  as  security  for  the 
judgment  thereafter  to  be  recovered.  As  in  the  case  of  an 
execution,  the  property  is  seized  at  the  instigation  of  the  attach- 
ing creditor  and  for  his  benefit,  and  if  it  is  lost  to  the  debtor 
the  loss  should  fall  upon  the  creditor,  and  he  should  take  his 
remedy  against  the  sheriff  upon  his  official  bond. 

When  one  of  two  innocent  parties  must  suffer  by  the  wrong 
of  a  third  party,  it  is  frequently  difficult  to  find  an  intelligible 
ground  for  placing  the  loss  upon  the  one  rather  than  upon  the 
other ;  and  the  difficulty  is  solved,  without  any  other  reason, 
by  holding  that  that  one  should  bear  the  loss  who  put  it  in  the 
power  of  the  third  party  to  commit  the  wrong.  That  rule 
may  be  applied  here.  The  plaintiffs  not  only  caused  the  attach- 
ment to  be  issued  to  the  sheriff,  but  they  procured  the  order 
which  compelled  McDowell,  Pierce  &  Co.  to  pay  the  defend- 
ant's money  to  the  sheriff. 

If  this  money  had  been  seized  by  virtue  of  an  execution,  it 
would  at  once  have  operated  as  a  payment  pro  tanto  upon  the 
execution.  Here,  in  theory  of  law,  the  money  is  in  the  pos- 
session of  the  sheriff,  and  when  execution  was  issued  to  him  it 
was  at  once  applicable  thereon  and  must  be  deemed  to  have 
been  so  applied.  If  the  sheriff  had  been  found  within  his 
county,  and  the  execution  had  actually  been  delivered  to  him, 
he  could  not  have  returned  the  same  unsatisfied,  but  could 
have  been  compelled  to  return  the  same  satisfied  as  to  the 
amount  of  money  received  by  him  upon  the  attachment. 
(Code,  §  708.)  And  such  a  return  would  have  been  con- 
clusive in  favor  of  the  defendant,  and  would  have  left  the 
plaintiffs  with  their  remedy  against  the  sheriff  for  money 
received  by  him. 

We  are,  therefore,  of  opinion  that  the  order  should  be 
affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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In  the  Matter  of  the  Application  of  the  Rochester,  Hornells-     \m  4ie| 


tille  and  Lackawanna  Railroad  Company,  Respondent,    **£  AD42oo 

to  Acquire  Title  to  Lands  of  Francis  G.  Baboook  et  a!.,        

Appellants. 

Where,  in  proceedings  to  condemn  land  for  railroad  purposes,  it  appears 
that  one  of  the  subscribers  to  the  capital  stock  of  the  petitioner  is  a  cor- 
poration, and  that  its  subscription  is  essential  to  make  up  the  required 
amount,  in  the  absence  of  any  proof  it  may  not  be  presumed  against  the 
act  of  the  corporation  and  its  payment  of  the  percentage  required  that 
it  acted  beyond  its  powers. 

As  to  whether  the  land  owners  can  raise  or  try  the  question,  quaere. 

In  such  proceedings  it  appeared  that  the  petitioner  filed  its  map  and  profile 
July  18, 1886,  and  served  notice  upon  B.,  the  land  owner,  and  in  due 
season  filed  its  certificate  of  location.  On  August  tenth  thereafter 
B.  leased  to  the  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  another  railroad  company, 
for  three  years,  the  right  to  lay  a  track  across  his  premises  to  a  brick 
yard,  the  owners  of  which  had  made  verbal  application  for  a  switch,  and 
on  the  day  last  named  made  a  written  application.  The  switch  was  con- 
structed immediately  across  B.'s  lands,  but  did  not  reach  the  brick  yard, 
as  another  land  owner,  whose  lands  it  was  necessary  to  cross,  refused  to 
assent.  Such  switch  where  it  crossed  the  petitioner's  line  was  at  first 
torn  up,  but  was  replaced  by  said  lessee  and  cars  run  upon  it  to  defend 
its  possession.  Held,  that  the  facts  did  not  establish  such  an  occupation 
of  the  switch  for  a  public  use  by  said  lessee  as  would  bar  a  condemna- 
tion by  the  petitioner.' 

Lands  held  by  a  railroad  corporation,  but  not  used  for  or  necessary  Lto  a 
public  purpose,  may  be  taken  by  another  similar  corporation  for  railroad 
purposes  as  if  held  by  an  individual  owner. 

The  need  of  the  land  in  aid  of  collateral  enterprises,  remotely  connected 
with  the  running  or  operating  of  a  railroad,  will  not  justify  an  assertion 
of  the  right  of  eminent  domain. 

Also,  held,  that  proof  of  an  attempt  to  settle  with  the  land  owner  and  its 
failure,  was  sufficient  without  showing  any  negotiation  with  the  lessee. 

(Argued  June  5,  1888;  decided  June  19,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  the  first  Tuesday 
of  June,  1887,  which  affirmed  an  order  of  Special  Term 
appointing  commissioners  to  acquire  title  to  lands  for  railroad 
purposes.     (Reported  below,  45  Hun,  126.) 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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James  H.  /Stevens,  Jr.,  for  appellants.  The  New  York, 
Lake  Erie  and  Western  Railroad  Company  had  such  a  prior 
vested  right  in  and  to  the  lands  under  the  lease  and  grant 
from  Francis  G.  Babcock,  and  its  railroad  track  actually  con- 
structed by  it  thereon,  and  such  a  possession  thereof  that  the 
same  became  impressed  under  the  authority  of  the  sovereign 
with  a  public  use  and  one  that  cannot  be  nullified  by  any  author- 
ity to  a  junior  corporation  to  take  the  lands  again  for  another 
exclusive  use,  and  thereby  cut  off  its  rights  and  those  of  the 
proprietors  of  the  brick  plant.  (Colby  N.  Y.  R.  R.  Law, 
129,  173,  179 ;  In  re  Syracuse,  etc.,  Co.,  ±  Hun,  312 ;  City 
of  New  York  v.  Mopes,  6  Johns.  46 ;  T.  <6  B.  R.  R.  Co., 
v.  B.  H.  T.  <&  W.  R.  Co.,  86  K.  Y.  126.)  The  proceed- 
ings as  against  the  appellant  railroad  company  should  have 
been  dismissed  without  prejudice  to  institute  new  proceedings 
for  crossing  the  railroad  track  or  switch  in  a  proper  proceed- 
ing therefor.  (Colby  R.  R.  Law,  204,  §§1,  2;  Laws 
of  1880,  chapters  133,  583.)  By  continuing  a  party  to  this 
proceeding  the  rights  of  the  appellant  railroad  company  are 
wholly  gone  and  the  switch  destroyed  without  remedy.  (In  re 
N.  Y.  cfe  W.  &  R.  R.  Co.,  94  N.  Y.  290 ;  33  Hun,  281 ;  In 
re  Pool,  5  Civil  Pro.  Rep.  284 ;  Rensselaer  R.  R.  Co.  v. 
Davis,  43  N.  Y.  147;  39  id.  171 ;  53  id.  574;  64  id.  574; 
68  id.  557 ;  79  id.  64,  68 ;  77  id.  557 ;  1  Seld.  439, 440  ;  In  re 
Lochport  &  Buffalo  R.  R.  Co.,  77  N.  Y.  557 ;  79  id.  64.) 
The  payment  of  ten  per  cent  of  the  capital  stock  required 
must  be  in  "  money  "  or  "  cash,"  which  is  equivalent,  and  not 
in  property.  (Colby  R.  R.  Law,  12,  76,  149 ;  Famham  v. 
Benedict,  13  N.  Y.  455 ;  In  re  JUT.  Y.  &  O.  M.  R.  R.  Co.  v. 
Horn,  57  id.  476 ;  In  re  N.  Y.  C  R.  R.  Co.,  66  id.  411 ; 
In  re  N.  Y.  Cabte  Co.,  4  id.  330 ;  In  re  A".  Y,  L.  <&  W.  R. 
R.  Co.,  35  Hun,  224.)  The  petition  was  not  sufficient  to  show 
a  necessity  for  the  exercise  of  the  power  to  take  lands  outside 
of  the  right  of  way  and  to  change  the  course  of  a  river 
declared  by  statute  to  be  a  public  highway.  (8  Barb.  242 ; 
Colby  R.  R.  Law,  179,  §  1 ;  Laws  of  1881,  chap.  649  ;  Tn  re 
N.  Y.  C.  R.  R.  Co.,  5  Hun,  89.) 
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Frank  8.  Smith  for  respondent.  Statutes  delegating  the 
right  of  eminent  domain  to  private  corporations,  being  in 
derogation  of  common  right,  are  to  be  strictly  construed,  but 
not  so  literally  as  to  defeat  the  evident  purposes  of  the  legis- 
lature. (ilT.  Y.  A  H.  R.  R.  Co.  v.  Kip,  46  N.  Y.  546 ;  In 
re  N.  Y,  W.  S.  dk  B.  R.  R.  Co.,  64  How.  Pr.  216.)  In  pro- 
ceedings to  acquire  lands  the  statute  does  not  require  separate 
descriptions  depending  upon  the  several  interests  of  the  par- 
ties. {In  re  N.  Y,  W.  S.  &  B.  R.  R.  Co.,  64  How.  Pr.  2 1 6.) 
The  court  had  power  to  amend  the  petition  by  adding  the 
places  of  residence  of  the  parties  interested  in  the  lands  sought 
to  be  acquired.  (Laws  of  1850,  chap.  140,  §§  14,  20 ;  In  re 
N.  Y,  W.  &  dk  B.  R.  R.  Co.,  89  K  T.  453 ;  S.  C,  64  How. 
Pr.  216;  Grand  J.  R-  R.  Co.  v.  Comrs.  of  Middlesex, 
14  Gray  [Mass.]  553;  Boyd  v.  Negley,  40  Penn.  St.  377; 
In  re  City  of  Buffalo,  78  N.  Y.  362.)  The  case  at  bar  is  a 
special  proceeding.  {N.  Y.  C.  R.  R.  Co.  v.  Marvin,  11  IS.  Y. 
276.)  There  is  no  statutory  prohibition  against  any  amend- ' 
ment  in  these  proceedings.  (Code  Civ.  Pro.  §§  723,  724; 
Viadero  v.  Via^ero,  7  Hun,  313.)  As  no  issue  was  made  by 
the  answer  as  to  the  organization  of  the  appellant  railroad 
company  no  proof  on  the  subject  was  necessary.  (Code  Civ. 
Pro.  §  1776;  In  re.N.  Y.,  L.  &  W.  R.  R.  Co.,  99  IS.  Y. 
12.)  The  t  allegations  of  the  petition  as  to  the  subscription  to 
stock  made  a  prima  facie  case,  and  the  burden  is  upon  the 
respondents.  {In  re  N.  Y,  L.  E.  &  W.  R.  R.  Co.,  99  N.  Y. 
12 ;  In  re  N.  Y.  C.  R.  R.  Co.,  66  id.  407.)  The  most  that  can  be 
required  of  the  petitioner  is  to  show  a  prima  facie  subscription 
in  good  faith  of  the  necessary  amount ;  and  if  the  fact  of  such 
subscription  can  be  controverted,  or  if  the  competency  of  any  sub- 
scribing parties  can  be  questioned  in  a  proceeding  of  this  nature, 
the  burden  rests  upon  the  landowners  to  disprove  the  alleged 
subscriptions  and  to  show  that  the  corporation  subscribing  was 
not  duly  organized  or  qualified  to  make  such  subscriptions. 
(Laws  1867,  chap.  515,  §  1 ;  In  re  N.  Y.  C.  R.  R.  Co.,  66 
N.Y.407;  InreN.  Y,  L.  E.  <&  W. R.  R.  Co.,  99 id.  12 ;  Sodus 
Siokbls— Vol.  LXV.     16 
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Bay  dk  Cor.  R.  R.  Co.  v.  Hamlm,  24  Hun,  390 ;  In  re 
Stouten  I.  R.  T.  Go.,  38  id.  381,  383 ;  Field  on  Corporations, 
§  61 ;  Bank  of  U.  S.  v.  Planter**  Bank  of  Ga.,  9  Wheat. 
907 ;  Angell  &  Ames  on  Corporations,  §  95 ;  Swartout  v. 
Mich.  Air  Line  R.  R.  Go.,  24  Mich.  389 ;  Buffalo  dk  Pitts. 
R.  R.  Go.  v.  Batch,  20  N.  Y.  157 ;  Milhank  v.  N.  Y,L.  R 
dk  W.  R.  R.  Go.,  64  How.  Pr.  20 ;  Lake  Ont.,  Avb.  dk 
N.  T.  R.  R.  Co.  v.  Moss,  16  N.  Y.  451 ;  PhU.  <&  West- 
chester R.  R.  Co.  v.  Hickman,  28  Penn.  St.  318 ;  Union  Hotel 
Co.  v.  Hersee,  79  N.  Y.  454.)  The  payment  of  ten  per  cent 
on  the  necessary  subscription  was  properly  proved.  It  could 
as  well  be  made  by  the  transfer  of  credit  as  the  actual  delivery 
of  cash,  and  in  either  case  the  payment  could  be  proved  by 
the  party  making  it.  (Collins  v.  Rockwood,  64  How.  Pr.  57; 
Van  GoU  v.  Van  Brunt,  2  Abb.  N.  C.  283 ;  Beach  v.  Smith, 
30  N.  Y.  115,  116;  PhU.  <&  M.  C.  R.  Co.  v.  Hickman, 
28  Penn  St.  54 ;  In  re  &  I.  R.  T.  Co.,  38  Hun,  381 ;  Lake 
Ontario,  A.  dk  N.  Y.  R.  R.  Co.  v.  Moss,  16  N.  Y.  451 ; 
Eastern  Plank  R.  Co.  v.  Vaugham,,  14  id.  546  ;  Ogdens.,  R. 
&  Clay  R.  R.  Co.  v.  Frost,  21  Barb.  541 ;  Pierce  on  Rail- 
roads, 75 ;  Syracuse,  Phmnix  &  O.  R.  R.  Co.  v.  Gere,  4  Hun. 
392 ;  Kerr  v.  McGuire,  28  KY.  446 ;  Abbott's  Trial  Ev.  310.) 
The  testimony  of  the  witness  Cleflin,  that  on  the  twenty- 
seventh  and  twenty-eighth  days  of  August,  as  the  agent 
for  the  petitioner,  he  made  bonajide  attempts  to  agree  with 
Mr.  Babcock  for  the  purchase  of  the  lands  sought  to  be  acquired, 
and  that  Mr.  Babcock  received  the  propositions  in  such  a  spirit 
as  showed  conclusively  that  there  was  no  use  of  making  any 
further  attempt  to  acquire  title  by  purchase  was  sufficient 
negotiation  with  Babcock.  (In  re  Prospect  Park  dk  G.  I. 
R.  R.  Co.,  67  N.  Y.  371;  Pierce  on  Railroads,  181.) 
Negotiation  with  the  owner  of  the  fee  is  sufficient,  and 
no  negotiation  with  the  lessee  is  necessary.  (Laws  of  1850, 
chap.  140,  §§  13,  14;  Laws  of  1854,  chap.  282, §  4;  Laws  of 
1882,  chap.  82,  §  1 ;  Pierce  on  Railroads,  181 ;  In  re  P.  P. 
dkC.IR.  R.  Co.,  67  N.  Y.  371;  In  reN  Y.  C  R.  R.  Co., 
20  Barb.  419,  427 ;  In  re  N.  Y,  W.  S.  dk  B.  R.  R.  Co.,  35 
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Hun,  638;  InreN.  Y.  C.  <&  H.  R.  U.  R.  Co.,  35  id.  306; 
In  re  William  and  Anthony  Sts.,  19  Wend.  632;  In  re 
Village  of  Middletown,  82  N.  Y.  196 ;  Mills  on  Eminent 
Domain,  §  65.)  The  referee  was  right  in  his  ruling  that  the 
"priority  of  the  respective  rights  of  the  petioner  and  the 
respondent"  company  was  not  within  his  province.  {In  re 
N.Y.  WS.&B.R.R.Co.,S$TIxm,W6;InreN.Y.  C.R.R. 
Co.,  20  Barb.  419.)  The  petitioner  has  the  right  to  and  will 
acquire  by  this  proceeding  the  entire  fee  of  the  land  in  ques- 
tion, discharged  of  any  rights  in  the  appellant  company  under 
its  lease  for  the  term  of  three  years.  (R.  II.  <&  L.  R.  R.  Co. 
v.  N.  Y,  L.  Rdk  W.  R.  R.  Co.,  44  Hun,  210.)  The  Erie 
company  could  not  acquire  land  for  this  switch  under  the 
power  of  eminent  domain.  (Laws  1850,  chap.  140,  §  21,  28, 
as  amended ;  Reus,  dk  Sar.  R.  R.  Co.  v.  Dams,  43  N.  Y. 
132;  N.  Y.  &.H.  R.  R.  Co.  v.  Kip,  46  id.  546;  In  re 
N.Y.  C.  <fc  H.  R.  R.  R.  Co.,  77  id.  248;  N.  Y.  C.  db  H.  R. 
R.  R.  Co.  v.  M.  G.  L.  Co.,  5  Hun,  201 ;  Currier  v.  Marrietta 
&  Cin.  R.  R.  Co.,  11  Ohio,  228 ;  Chi.  <6  E.  III.  R.  R.  Co.  v. 
Wiltse,  24  Am.  &  Eng.  R.  Cases,  261 ;  1  Wood's  Ry.  Law,  658.) 
One  rfrilroad  company  can  condemn  land  of  another  railroad 
company  which  is  not  held  for  public  use.  (Pierce  on  Rail- 
roads, 152;  N.  Y.  C.  <&  H.  R.  R.  R.  Co.  v.  M.  O.  L.  Co., 
63  N.  Y.  326 ;  In  re  Rochester  Water  Commissioners,  66  id. 
413 ;  In  re  If.  Y,  L.  <&  W.  R.  R.  Co.,  99  id.  12.)  The  ques- 
tion whether  any  particular  piece  of  land  is  necessary,  within 
the  terms  of  the  statute,  is  one  for  judicial  determination. 
(Rens.  &  Sar.  R.  R.  Co.  v.  Dcwis,  43  N.  Y.  137;  In  re 
N.  Y.  C.  R.  R.  Co.,  66  id.  407.)  It  is  only  necessary  for  the 
railroad  company  to  show  that  the  lands  sought  are  legiti- 
mately and  in  good  faith  required  for  the  construction  or 
operation  of  the  railroad.  (N.  Y.  &  H.  R.  R.  Co.  v.  Eip,  46 
N.  Y.  546,  552;  JT.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  M.  G.  Z. 
Co.,  63  id.  326 ;  In  re  Boston  <md  Albany  R.  R.  Co.,  53  id. 
574 ;  In  re  S.  I.  R.  T.  Co.,  3  id.  48.)  Damages  which  Babcock 
will  suffer  from  the  proper  construction  of  the  railroad  can  be 
awarded  by  the  commissioners  appointed  herein.     For  any 
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damages  from  an  improper  construction  of  the  railroad  Babcock 
will  have  his  action.  (Laws  1850,  chap.  140,  §  28,  subd.  5, 
as  amended ;  Laws  1864,  chap.  582,  §  1,  as  re-enacted  by  Laws 
of  1880,  chap.  133 ;  Tray  <&  Boston  R.  R.  Co.  v.  H.  T.  Co., 
16  Barb.  100,  104 ;  1  Rorer  on  Railroads,  401 ;  People  ex  rd. 
Green  v.  D.  A  C.  B  B.  Co.,  58  N.  Y.  154,  In  re  N.  Y.,  W. 
S.  A  B.  B.  Co.,  101  id.  685 ;  Bellinger  v.  N.  Y.  C.  B.  B. 
Co.,  23  id.  42;  CoU  v.  L&uriston  B.  B.  Co.,  35  id.  214; 
JVorris  v.  Vt.  Cm.  B.  B.  Co.,  28  Vt.  99 ;  Ang.  on  Water- 
courses, §  465 ;  Pierce  on  Railroads,  203 ;  Moyer  v.  N.  Y.  C. 
A  H.  B.  B.  B.  Co.,  88  N.  T.  351.)  The  petitioner  is 
authorized  by  the  statute  to  acquire  the  extra  lands  for  the 
purpose  of  cuttings  and  embankments  as  it  proposes.  {N.  Y. 
&  H.  B.  B.  Co.  v.  Kip,  46  K  Y.  546;  N.  Y.  C.  <&  H.  R. 
R.R.  Co  v.  M.  O.  L.  Co.,  63  id.  826;  In  re  B.  dk  A.  B.  B. 
Co.,  53  id.  574;  In  re  &  I.  R.  T  Co.,  3  id.  48.) 

Finch,  J.  The  petitioner  alleged  its  due  incorporation,  the 
necessary  subscription  to  its  capital  stock,  and  the  payment  of 
the  ten  per  cent  required.  It  further  averred  its  need  of  the 
land  sought  to  be  condemned  for  the  purposes  of  its  road,  and 
an  unsuccessful  effort  to  agree  with  the  land  owner  upon  the 
damages  to  be  paid.  The  latter  denied  these  allegations, 
partly  upon  information  and  belief,  and  the  issues  thus  raised 
were  tried  and  decided  in  favor  of  the  petitioner.  We  need 
not  delay  over  the  question  argued  as  to  the  burden  of  proof, 
for  the  petitioner  established  its  case  beyond  the  need  of  rest- 
ing upon  presumptions.  While  the  evidence  it  gave  has  been 
somewhat  criticised,  there  seem  to  be  but  one  or  two  points 
about  which  the  argument  made  demands  our  attention. 

The  principal  subscription  to  the  stock,  and  one  essential 
to  the  required  amount,  was  that  of  the  Central  Construction 
Company,  the  validity  of  whose  contract  is  questioned  on  the 
ground  that  it  is  a  foreign  corporation,  having  no  power  to 
subscribe  to  the  stock  of  a  railroad  company.  The  appellants 
claim  upon  the  evidence,  that  the  Construction  Company  is  $ 
corporation  formed  under  the  laws  of  New  Jersey.    Whether 
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it  is  in  truth  a  partnership  or  joint-stock  association  or  a  cor- 
poration, is  not  at  all  certain  or  accurately  disclosed,  but,  con- 
ceding its  corporate  character,  there  is  still  no  proof  of  its  want 
of  power.  Its  charter  is  not  shown  nor  the  law  of  its  organ- 
ization. Its  business  is  stated  to  be  the  construction  of 
railroads,  as  its  name  implies,  and  it  would  be  quite  strange  if 
it  could  not  subscribe  to  the  stock  of  the  roads  which  it  can 
build.  At  all  events  we  cannot  presume  against  its  acts  and 
the  payment  of  $40,000  actually  made  upon  its  subscrip- 
tion in  money  and  equipment  that  it  acted  beyond  its 
power.  It  is  not  before  the  court,  it  does  not  deny  or  dis- 
pute its  liability,  and  it  is  difficult  to  see  how  the  land  owner 
can  raise  or  try  the  question ;  yet,  if  that  be  possible,  no  pre- 
sumption of  want  of  power  can  be  indulged  in  the  face  of 
an  actual  subscription  followed  by  more  than  ten  per  cent  of 
payment. 

It  is  claimed,  however,  that  the  cash  payment  of  $21,000 
by  Chapman  is  not  satisfactorily  proved.  He  swears  that  he 
paid  it  by  causing  his  bankers  to  transfer  that  amount  of  his 
own  money  on  deposit  with  them  to  the  credit  of  the  peti- 
tioner. He  adds  that  the  transfer  was  actually  made,  that  a 
receipt  was  given  for  it,  that  it  was  applied  as  it  was  paid  upon 
the  stock  subscriptions  and  remains  intact  in  the  possession  of 
the  petitioner  as  a  deposit  to  its  credit  upon  the  books  of  the 
bankers.  These  facts  are  not  contradicted  beyond  some  criti- 
cism upon  the  manner  in  which  the  business  was  done,  and 
comment  upon  the  absence  of  books  and  papers,  the  need  of 
which  might  not  have  been  anticipated.  It  is  quite  evident 
that  we  ought  not,  upon  grounds  so  slight,  to  distrust  the  find- 
ing of  the  referee,  confirmed  by  the  court,  that  the  required 
ten  per  cent  was  paid. 

The  appeal  of  the  Erie  Railway  Company  raises  another 
and  different  question,  founded  upon  the  claim  that  under  its 
lease  from  Babcock,  the  land  owner,  and  by  reason  of  the 
switch  constructed  to  communicate  with  a  brick  yard,  it  has 
a  prior  right  for  a  public  use  which  the  petitioner  cannot 
invade.     The  latter  filed  its  map  and  profile  on  the  13th  day 
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of  July,  1886,  and  on  the  seventeenth  served  notice  of  such 
filing  upon  Babcock,  and  in  due  season  filed  its  certificates  of 
location.  On  the  tenth  of  August  the  Erie  Company  took  a 
lease  from  Babcock  for  the  term  of  three  years  of  the  right 
to  lay  a  track  across  his  premises  toward  a  brick  yard.  The 
owners  of  that  plant  had  made  verbal  applications  for  a  switch, 
and  on  the  tenth  of  August  made  a  written  application.  That 
was  granted  with  such  willing  promptness  that  the  lease  is 
dated  that  day,  and  the  switch  was  constructed  immediately, 
the  work  beginning  within  two  or  three  days  thereafter.  It 
did  not,  however,  reach  the  brick  yard  because  Mrs.  Emery, 
whose  lands  it  was  necessary  to  cross,  refused  her  assent  and 
served  an  injunction  to  prevent  the  intrusion  on  her  land. 
The  switch  thus  constructed  was  at  first  torn  up  where  it 
crossed  petitioner's  line,  and  then  replaced  by  the  Erie  and 
•cars  run  upon  it  to  defend  its  possession.  The  General  Term 
say  in  their  opinion  that  the  question  of  priority  between  the 
two  companies  has  been  tried  in  a  separate  action  and  decided 
against  the  Erie,  and  that  case  is  here  on  its  own  appeal. 

Upon  the  facts  disclosed,  however,  we  are  of  opinion  that 
the  appellant  corporation  did  not  establish  such  an  occupation 
of  the  switch  for  a  public  use  as  would  bar  a  condemnation 
by  the  petitioner.  Lands  held  by  a  corporation,  but  not  used 
for,  or  necessary  to,  a  public  purpose,  but  simply  as  a  pro- 
prietor and  for  any  private  purpose  to  which  they  may  be 
lawfully  applied,  may  be  taken  as  if  held  by  an  individual 
owner.  (Matter  of  Rochester  Water  Comrs.,  66  N.  Y.  418.) 
The  need  of  the  land  sought  in  aid  of  collateral  enterprises, 
remotely  connected  with  the  running  or  operating  of  the  road, 
will  not  justify  an  assertion  of  the  right  of  eminent  domain. 
(Rem.  &  Sar.  R.  R.  Co.  v.  Dams,  43  N.  Y.  137.)  The  whole 
subject  has  been  recently  and  fully  discussed  in  In  re  Niagara 
Falls  and  Whirlpool  Railroad  Company  (108  N.  Y.  375), 
and  the  limits  of  judicial  control  defined.  In  the  case  at  bar 
the  lease  taken  was  brief  and  temporary,  the  lessor,  a  com- 
plaining landowner,  and  the  lessee  watching  a  competitor ; 
the  building  of  the  switch  so  swift  and  prompt  as  to  indicate 
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a  design  of  obstruction;  the  purpose  asserted  that  of  con- 
venience to  the  owners  of  a  brick  yard  in  which  no  public 
use  was  involved ;  even  that  purpose  inchoate  and  barred  by 
the  refusal  of  Mrs.  Emery,  and  the  brick  yard  not  even 
reached ;  the  switch  needless  for  the  general  purposes  of  the 
company  and  no  such  expected  use  asserted ;  and  the  occupa- 
tion for  private  gain  and  for  individual  convenience.  A 
switch  may  be  needed  for  the  storage  of  cars  or  making  up 
of  trains,  or  for  access  to  docks,  warehouses  and  elevators  open 
to  public  use  and  resulting  in  public  accommodation,  but 
nothing  of  the  kind  is  here  pretended,  and  it  is  even  doubtful 
whether  its  sole  utility  to  the  builders  was  anything  other  than 
as  an  obstruction.  We  ought  not,  therefore,  to  deem  it  a  bar 
to  this  proceeding. 

It  is  further  objected,  on  behalf  of  the  appellant  corporation, 
that  no  effort  was  made  to  agree  with  it  before  the  proceed- 
ings were  instituted.  Proof  was  given  of  an  attempt  to  settle 
with  the  land-owner  lessor,  and  its  failure.  That  failure  made 
a  resort  to  the  court  and  an  appraisal  of  damages  necessary, 
and  its  distribution  among  the  different  interests  could  not  be 
determined  until  those  damages  were  ascertained.  The  proof 
established  that  the  strip  of  land  sought  to  be  taken  could  not 
be  acquired  by  agreement,  and  that  was  sufficient  without 
showing  a  negotiation  with  the  lessee,  who  could  not  give  the 
title  and  right  required. 

We  think  there  was  no  error  in  the  order,  and  that  it  should 
be  affirmed. 

All  concur. 

Order  affirmed. 
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The  Rochester,  Hornellsville  and  Lackawanna  Railroad 
Company,  Respondent,  v.  The  New  York,  Lake  Erie  and 
Western  Railroad  Company,  Appellant. 

110    128 

160  "Where  a  railroad  corporation  has  made  and  filed  a  map  and  survey  of  the 

**k  AT>tsi?  line  of  route  it  intends  to  adopt  for  the  construction  of  its  road  and  has 

given  the  required  notice  to  all  persons  affected  by  such  construction, 
and  no  change  of  route  is  made  as  the  result  of  any  proceeding  by  any 
landowner  or  occupant,  it  has  thereby  acquired  a  right  to  construct  and 
operate  its  road  upon  said  line,  exclusive  in  that  respect  as  to  all  other 
railroad  corporations,  and  free  from  the  interference  of  any  party. 
Where  after  plaintiff  had  thus  acquired  such  right  and  was  proceeding,  in 
good  faith  and  with  due  diligence,  to  acquire  the  necessary  lands,  defend- 
ant, the  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  another  railroad  company,  took 
a  lease  from  the  owner  of  lands,  so  sought  to  be  acquired,  before  pro- 
ceedings had  been  commenced  to  condemn  the  same,  and  constructed  a 
switch  from  its  tracks  across  the  proposed  route.  Held,  that  as  plaintiff's 
franchises  were  invaded  and  its  enjoyment  of  the  statutory  privileges 
were  disturbed  by  the  action  of  the  defendant  corporation,  an  injunction 
was  proper  to  restrain  such  interference. 

(Submitted  June  5,  1888;  decided  June  19,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  April  19,  1887, 
which  reversed  an  order  of  Special  Term  in  so  much  as  it 
vacated  an  injunction  granted  herein.  (Reported  below,  44 
Hun,  206.) 

The  plaintiff  corporation  was  organized  June  9, 1886,  for  the 
purpose  of  constructing  a  railroad,  commencing  in  the  village  of 
Canisteo,  Steuben  county,  and  terminating  at  a  point  on  the  line 
of  the  Lackawanna  and  Pittsburgh  Railroad  Company,  in  the 
town  of  Burns,  Alleghany  county.  It  had  surveyed  and 
located  the  line  or  route  of  its  proposed  road,  and  had  made 
and  duly  filed  a  map  of  the  same.  Notices  were  served  on  the 
occupants  or  owners  of  lands  over  which  the  road  was  located, 
including  the  defendant,  and  by  no  proceeding  has  the  line, 
so  located  been  changed.  The  line,  as  located,  for  some 
distance,  was  along  lands  of  the  defendant  corporation  upon 
which  its  tracks  were  laid.     Plaintiff  has  acquired  the  right 
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of  way  for  th6  greater  portion  of  its  route  and  is  proceeding, 
in  good  faith  and  with  diligence,  to  acquire  the  land  necessary 
for  its  route  and  to  construct  its  road.  At  the  portion  of  its 
line  where  it  adjoined  the  def  endant'6  lands  and  on  the  lands 
of  the  defendant  Babcock,  the  defendant  corporation,  after  it 
had  been  served  with  the  notice  of  plaintiff's  proposed  route, 
constructed  a  switch  from  its  tracks  across  the  plaintiff's  line 
to  a  brick  yard ;  taking  a  lease  from  Babcock  for  three  years 
of  a  piece  of  land  between  its  road  and  said  brick  yard.  After 
the  defendant  company  had  constructed  its  switch  the  plaintiff 
caused  the  track  to  be  taken  up  and  removed  and  laid  down 
a  section  of  its  own  track,  on  which  it  also  placed  rails,  and 
procured  and  served  an  injunction  restraining  the  defendant 
company  from  interfering  with  its  road-bed.  But  defendant, 
in  disregard  of  the  injunction,  on  the  same  day,  tore  up  and 
removed  plaintiff's  section  of  track.  The  plaintiff  had  not 
yet  purchased  the  right  of  way  across  Babcopk's  lands,  nor  had 
it  instituted  proceedings  to  condemn  the  same.  Defendant 
Babcock,  after  receiving  the  notice  from  the  plaintiff  of  the 
filing  of  its  maps,  etc.,  commenced  a  proceeding  to  change 
the  plaintiff's  rotate  ;  which  was  ultimately  dismissed  for  want 
of  jurisdiction.  The  injunction  obtained  by  the  plaintiff  was 
dissolved  at  Special  Term ;  but,  on  appeal,  the  General  Term 
reversed  the  order  of  the  Special  Term  and  restored  the 
injunction.  From  the  order  of  the  General  Term,  restoring 
the  injunction,  the  defendant  company  has  appealed  to  this 
court. 

James  H.  Stevens,  Ji\,  for  appellant.  Up  to  such  a  time 
as  proceedings  of  appraisal  shall  have  been  commenced,  the 
owner  of  real  estate  has  such  power  and  dominion  over  his 
own  property  that  he  can  use  it  or  confer  power  upon  another 
to  use  it  (Colby's  N.  Y.  Ry.  Law,  168 ;  Laws  1854,  chap.  282, 
§6;  11  Abb.  KC.  390,  391;  City  of  Few  York  r.  Mopes,  6 
Johns.  Ch.  46.)  If  the  landowner,  Babcock,  can  do  the  acts 
complained  of  with  impunity,  it  would  follow  that  he  could 
Sickels— Vol.  LXV.     17 
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procure  others  to  aid  and  assist  him  in  doing  the  same  acts  or 
transfer  his  rights  to  another  (T.  dk  B  R.  R.  Co.  v.  B.,  H. 
T.dkW.  R.  R.  Co.,  86  N.  Y.  126;  CUy  of  New  York  v. 
Mapes,  6  Johns.  Ch.  46,)  The  appellant  was  not  in  contempt. 
(Brmkley  v.  Brinkley,  47  N.  Y.  40,  49.)  An  injunction  can- 
not be  based  upon  a  possession  which  is  a  mere  trespass  by 
the  plaintiff  upon  the  premises  of  the  landowners.  {Power 
v.  Village  of  Athens,  99  N.  Y.  592-602.) 

Prank  S.  Smith  for  respondent.  The  plaintiff  having  sur- 
veyed its  line  or  route,  and  filed  a  proper  map  and  survey ;  and 
having  forthwith  given  the  proper  notices  to  the  owners 
and  occupants  of  lands,  including  notices  to  both  defendants, 
and  having  proceeded  with  due  diligence  to  procure  the  right 
of  way,  acquired  a  vested  and  exclusive  right  to  construct  and 
operate  its  railroad  upon  the  line  adopted ;  and  the  attempt  of 
the  defendant  company  to  interfere  by  taking  the  land  in 
question,  which  the  plaintiff  was  in  the  act  of  acquiring,  was 
un just  and  inequitable,  and  was  properly  restrained  by  injunc- 
tion. (iJT.  T.  dk  A.  R.  R.  Co.  v.  N  Y.,  W.  S.  dk  B.  R.  R. 
Co.,  11  Abb.  K  C.  386 ;  Waterbury  v.  Dry  Dock  R.  R.  Co., 
54  Barb.  388 ;  D.  dk  H.  C  Co.  v.  N.  Y.  dk  R  R.  R.  Co.,  9 
Paige,  322 ;  Mohwwk  Bridge  Co.  v.  U.  dk  S.  R.  R.  Co.,  6  id. 
554 ;  TitusviMe  <&  Petroleum  C  R.  R.  Co.  v.  W.  dk  V.  R.  R. 
Co.,  12  Phila.  642;  4  Legal  Gazette,  117;  Wilkesbarre  & 
Phil.  R.  R.  Co.  v.  Domville  dk  Hazleton,  R.  R.  Co.,  29  Leg. 
Ints.  373 ;  N.  B.  dk  N.  C  R.  R.  Co.  v.  P.  S.  dk  C  R. 
R.  Co.,  105  Penn.  St.  13 ;  Dams  v.  Titusville  <&  Oil  City 
R.  R.  Co.,  30  Am.  and  Eng.  R.  R.  Cases,  341 ;  Chesapeake 
Canal  Co.  v.  B.  dk  O.  R.  R.  Co.,  4  Gill  &  J.  [Md.]  1 ;  Contra 
Costa  R.  R.  Co.  v.  Moss,  23  Cal.  324 ;  Morris  dk  Essex  R.  R. 
Co.  v.  Blair,  9  N.  J.  Eq.  [1  Stockton]  635 ;  Sioux  City  dk 
Des  Moines  R.  R.  Co.  v.  Chicago,  Mil.  dk  St.  Paul  R.  R. 
Co.,  25  Am  and  Eng.  R.  R.  Cases,  150;  Ry.  Co.  v.  Ailing', 
99  U.  S.  468 ;  Denver  dk  Rio  Grande  R.  R.  Co.  v.  Canon 
City  dk  St.  Juan  R.  R.  Co,,  id.  463 ;  lb  parte  R.  Co.,  101  id. 
711 ;  Citizens9  Coach  Co.  v.  Camden  Horse  R.  R.  Co.,  1  Am. 
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and  Eng.  R.  R.  Cases,  190,  192,  204,  note  \B.&0.  R.  R.  Co. 
v.  P.  W.  dk  Ky.  R.  R.  Co.,  10  id.  444,  471;  Osbourne  v.  U. 
S.  Bank,  9  Wharton,  738,  841 ;  Field's  Ultra  Vires,  219 ; 
Willard's  Equity  Jurisprudence  [Potter's  ed.],  397 ;  High  on 
Injunctions,  §  620 ;  Boone  on  Corporations,  §  149 ;  1  Wood's 
Railway  Law,  658 ;  2  id.  750 ;  Mills  on  Eminent  Domain, 
§§  17,  47,  66 ;  Pierce  on  Railroads,  257 ;  1  Redfield  on  Rail- 
ways, §  15 ;  Oregon  R.  R.  Co.  v.  Bailey,  3  Ore.  164 ;  In 
re  Cofiey  Island  tfc  Brooklyn  R.  R.  Co.,  12  Hun,  451; 
Plummer  v.  Warsaw  Boon,  Co.,  49  Wis.  449 ;  Texas  R.  Co. 
v.  Kirby,  44  Ark.  103 ;  1  Rorer  on  R.  R.  279 ;  Boston  & 
Providence  R.  R.  Co.  v.  Buchanan,  52  Ind.  163;  Sam, 
Frcmciso&S.  J.  R.  R.  Co.  v.  Mah<mey,  29  Cal.  112.)  The 
structure  by  means  of  which  the  defendant  railroad  company 
has  obstructed  the  plaintiffs  route  is  not  a  railroad  under 
the  intendment  of  the  statute  (§  28,  chap.  140,  Laws  1850), 
regulating  the  crossing  and  intersection  of  railroads,  and  the 
plaintiff  is  entitled  to  be  protected  by  means  of  the  injunction 
from  the  expense  and  delay  involved  in  proceedings  under 
said  statute.  {In  re  N.  Y.  C.  R.  R.  Co.,  66  N.  Y.  407; 
62  id.  326;  77  id.  248;  N.  Y.  C.  cfe  H.  R.  R.  R.  Co.  v.  M. 
G.  L.  Co.,  5  Hun,  201 ;  Reus,  cfe  S.  R.  R.  Co.  v.  Davis,  43 
K  Y.  137 ;  Contra  Costa  R.  R.  Co.  v.  Moss,  23  Cal.  324 ; 
Tracy  v.  E.  L.  <&  B.  S.  R.  R.  Co.,  14  Am.  and  Eng.  R.  R.  C. 
407;  C  &  E.  I.  R.  Co.  v.  Wiltse,  24  id.  361 ;  In  re  N.  T.  <& 
H.  R.  R.  Co. v. Kip, ±6  1$.  Y.546;iK  Y.  &  C.  R.R.  Co.v. 
Ounnison,  1  Hun,  496 ;  Cooley  Cons.  Lim.  520,  521,  531 ; 
In  re  N.  Y,  L.  N.  W.  R.  Co.,  35  Hun,  229;  Currier  v. 
Marietta  <&  Oin.  R.  R.  Co.,  11  Ohio,  228 ;  Taylor  v.  Porter9 
4  Hill,  146 ;  Buff.  &  N.  Y.  R.  R.  Co.  v.  Brainard,  9  N.  Y. 
103;  Laws  1850,  chap.  140,  §  28;  id.  §  21,  as  amended  by 
Laws  1869,  1877,  1881 ;  1  Wood's  R.  R.  Law,  658.)  The 
appellant  cannot  invoke  the  alleged  trespass  of  the  plaintiff 
upon  the  lands  of  the  defendant  Babcock  in  its  own  behalf. 
(2T.  Y.  cfe  H.  R.  R.  Co.  v.  Forty-second  St.  R.  R.  Co.,  50 
Barb.  312 ;  3  Abb.  K  C.  377 ;  Dunham  v.  Williams,  37  K  Y. 
251 ;  People  v.  Kerr,  25  How.  Pr.  258.)     The  allegation  of 
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the  complaint  that  the  defendant  railroad  company  "  is  attempt- 
ing to  interfere  with  the  construction  of  the  railroad  of  said 
plaintiff,"  is  not  positively  denied  by  the  answer,  and  this 
omission  is  sufficient  to  defeat  the  defendant's  motion.  (Astie 
v.  Leeming,  53  How.  Pr.  397 ;  Hilliard  on  Injunctions  [3d  ed.] 
119,  §37;  id.  125,  §  40;  Myers'  Federal  Dec.  §§  1679,  1682; 
Eden  on  Injunctions,  88, 108, 109, 118,  326 ;  Poor  v.  Carleton, 
3  Sumn.  70-83 ;  Roberts  v.  Andrews,  2  Johns,  Ch.  202,  204 ; 
Ward  v.  Van  Bokkelm,  1  Paige,  100 ;  Fulton  Bank  v.  N.  <& 
&.  Comal  Co.,  1  id.  311 ;  Rogers  v.  Rogers,  id.  426.) 

Gray,  J.  The  learned  judge  at  Special  Term  vacated  the 
injunction  theretofore  granted  restraining  the  defendant  cor- 
poration from  interfering  with  the  plaintiff's  road-bed,  on  the 
ground  that  the  plaintiff  had  not  acquired  title  to  the  land  nor 
any  right  to  occupy  it.  He  stated  in  his  opinion  that  the  pro- 
ceeding of  defendant  was  "  outrageous,"  but  considered  the 
court  could  not  interfere.  In  their  opinion  the  General  Term 
considered  that  a  case  had  been  made  for  the  allowance  of  a 
preliminary  injunction  and  that  the  same  should  be  continued 
pendente  lite,  on  the  ground  that  the  plaintiff  had  acquired  a 
vested  and  exclusive  right  to  construct  and  operate  its  railroad 
on  the  line  it  had  located.  We  think  the  General  Term 
were  right  in  the  view  they  took  of  the  matter. 

The  plaintiff,  by  its  organization  under  the  general  railroad 
act  of  1850,  became  possessed  of  the  franchise  to  construct 
and  operate  a  railroad  between  the  terminal  points  named  in 
its  articles,  over  such  a  line  of  route  as  it  should  elect.  When 
the  initial  steps,  pointed  out  in  the  twenty-second  section  of 
the  act  had  been  taken,  there  only  remained  for  the  plaintiff 
to  acquire  through  purchase,  or  through  proceedings  in  invi- 
turn,  the  right  of  way  over  the  lands  through  which  the  line 
of  route  had  been  surveyed.  By  the  terms  of  that  section 
every  company  formed  under  the  act,  before  constructing  any 
part  of  its  road  through  any  county,  must  make  and  file  a  map 
and  profile  of  the  route  intended  to  be  adopted  and  must  give 
a  written  notice  to  all  occupants  of  the  land  affected,  of  the 


1888.]    R.,  H.  A  L.  R.  R  Co.  v.  N.  Y.,  etc.,  R  R  Co.      133 

Opinion  of  the  Court,  per  Gray,  J. 

time  and  place  of  filing  and  that  the  route  designated  passes 
over  the  land  of  such  occupants. 

Clearly  there  is  involved  in  these  provisions  the  intention 
of  the  legislature  that,  after  the  initial  proceedings  have  been 
taken,  which  the  statute  points  out  as  the  first  action  of  the 
new  corporation,  the  lands  over  which  the  company's  route  is 
located  shall  be  subjected  to  the  right  of  the  company  there- 
after to  construct  thereon.  The  legislative  scheme  contem- 
plates the  determination  of  the  line  of  route  to  be  in  the  dis- 
cretion of  the  company,  to  be,  exercised  in  the  mode  prescribed 
by  law  and  its  exercise,  when  in  good  faith  and  within  the 
limits  of  its  corporate  powers,  is  only  reviewable  by  the  court 
in  the  case  of  an  application  by  an  occupant  or  owner  of  lands 
feeling  aggrieved  by  the  proposed  location  of  the  road.  This 
right  to  locate  its  line  of  road,  at  its  election,  is  delegated  to 
the  corporation  by  the  sovereign  power ;  as  is  the  right  subse- 
quently to  acquire,  in  iwvitum,  the  right  of  way  from  the  land- 
owner and  any  land  needed  for  the  operation  of  its  road.  In 
this  sovereign  power  is  the  source  of  the  franchise,  which  the 
corporation  possesses  to  construct  and  operate  a  railroad,  and 
its  grant  is  for  public  and  not  for  private  purposes.  Public 
considerations  enter  into  the  grant  of  the  franchise  and  public 
policy  favors  the  enterprise  for  the  public  convenience  and 
use.  When,  therefore,  a  corporation  has  made  and  filed  a 
map  and  survey  of  the  line  of  route  it  intends  to  adopt  for  the 
construction  of  its  road,  and  has  given  the  required  notice  to 
all  persons  affected  by  such  construction,  and  no  change  of 
route  is  made,  as  the  result  of  any  proceeding  instituted 
by  any  landowner  or  occupant,  in  our  judgment,  it  has  acquired 
the  right  to  construct  and  operate  a  railroad  upon  6uch  line ; 
exclusive  in  that  respect  as  to  all  other  railroad  corporations 
and  free  from  the  interference  of  any  party.  By  its  proceed- 
ings it  has  impressed  upon  the  lands  a  lien  in  favor  of  its 
right  to  construct,  which  ripens  into  title  through  purchase  or 
condemnation  proceedings.  We  could  not  hold  otherwise 
without  introducing  confusion  in  the  execution  of  such  corpo- 
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rate  projects  and  without  violating  the  obvious  intention  of 
the  legislature. 

The  plaintiffs  franchises  were  invaded  and  its  enjoyment 
of  the  statutory  privileges  disturbed  by  the  action  of  the 
defendant  company,  in  so  building  tracks  upon  plaintiffs 
line  of  route  as  to  obstruct  and  interfere  with  its  proposed 
construction.  The  remedy  by  injunction  was  clearly  available 
to  the  plaintiff  on  principles  of  equity  jurisprudence.  (Story's 
Eq.  Jur.  §  927 ;  Osbom  v.  U.  S.  Bank,  9  Wheat.  740 ;  Croton 
Turnpike  Co.  v.  Ryder,  1  Johns.  Ch.  611 ;  T.  &  P.  R.  R. 
Co.  v.  W.  <&  V.  R.  R.  Co.,  12  Phila.  642 ;  Contra  Costa  R.  R. 
Co.  v.  Moss,  23  Cal.  323 ;  Boston,  etc.,  R.  R.  Co.  v.  Salem, 
etc.,  R.  R.  Co.,  22  Cush.  27.) 

The  able  opinion  at  General  Term,  delivered  by  Babkeb,  J., 
renders  further  consideration  of  the  points  in  this  case 
unnecessary. 

The  order  of  the  General  Term  appealed  from  should  be 


affirmed,  with  costs. 
All  concur. 

Order  affirmed. 
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The  People  of  the  State  op  New  Yobk,  Respondent,  v. 
Chables  Johnson,  Appellant. 


The  provisions  of  the  act  of  1822  (§  3,  chap.  137,  Laws  of  1822),  in  refer- 
ence to  the  drawing  of  jurors  in  the  county  of  Seneca,  have  not  been 
repealed,  and  the  provisions,  therefore,  of  the  Codes  of  Criminal  and 
Civil  Procedure  (Code  of  Orim.  Pro.  §  358 ;  Code  of  Civil  Pro.  §§  1027, 
1062)  do  not  apply  to  that  county.    (Code  of  Civil  Pro.  §  3347,  subd.  7.) 

Upon  the  trial  of  an  indictment  for  murder  in  the  first  degree,  it  appeared 
that  the  homicide  was  committed  while  the  defendant  was  attempting  to 
escape  from  jail  where  he  was  confined  upon  a  charge  of  felony.  Defend- 
ant objected  to  the  admission  in  evidence  of  the  commitments,  under  which 
he  was  held,  on  the  ground  that  they  "  did  not  comply  with  the  Code  of 
Criminal  Proced  ure  and  the  justice  had  no  right  to  issue  them . "  It  had  been 
proved  that  the  justice  issuing  them  was  an  acting  justice  of  the  peace. 
One  of  the  commitments  recited  that  defendant  was  held  on  a  charge  of 
"  burglary  in  the  third  degree; "  another  that  he  was  held  upon  a  charge 
of  "  grand  larceny  in  the  first  degree."    Held,  these  statements  were 
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a  substantial  compliance  with  the  provision  of  said  Code  (g  214),  requir 
ing  the  nature  of  the  crime  to  be  briefly  stated  in  a  commitment;  that  a 
reference  to  the  statutory  definition  of  the  crime  showed,  with  sufficient 
clearness  and  precision  for  the  purpose  in  view,  the  nature  of  the  crime. 
Also,  held,  that  it  was  not  incumbent  on  the  part  of  the  People,  in  order  to 
make  out  a  prima  facie  case,  that  defendant  was  lawfully  restrained  of 
his  liberty  upon  a  charge  of  felony,  to  put  in  evidence  the  proceedings 
upon  the  examination  of  defendant;  that  it  was  sufficient  to  show  that 
he  was  arrested  upon  a  warrant  issued  by  competent  authority,  was 
examined  before  a  duly  authorized  magistrate  upon  the  charge  therein 
contained,  was  held  to  answer,  and  that  commitment  was  made  and 
delivered  to  the  sheriff;  that  jurisdiction  in  the  magistrate  over  the 
subject-matter  and  the  person  having  been  established,  he  had  authority 
to  make  the  commitment,  and  the  recitals  therein  contained  are  presump- 
tive evidence  of  the  facts  stated. 
Aside  from  proof  of  jurisdictional  facts,  the  orders  and  precepts  of  courts 
of  limited  jurisdiction  have  the  same  force  and  are  entitled  to  the  same 
presumption  as  apply  to  those  of  courts  of  more  extensive  authority. 
Also,  hddy  that  as  the  evidence  showed  that  the  death  charged  was  caused 
by  the  act  of  defendant  while  he  was  attempting  to  escape  from  jail 
where  he  was  confined  under  said  commitments,  it  legally  tended  to 
establish  that  the  death  occurred  while  defendant  was  attempting  to 
commit  a  felony  (Penal  Code,  §§  685,  686);  and  so  that  he  was  guilty 
of  the  crime  of  murder  in  the  first  degree.  (Penal  Code,  §  188,  subd.  8.) 
Subsequent  to  the  trial,  a  motion  was  made  on  behalf  of  defendant  upon 
affidavits  to  set  aside  the  verdict  upon  the  allegation  of  irregularities 
on  the  part  of  the  jury  during  the  trial,  i.  e.,  that  the  jury  were  allowed 
to  view  the  scene  of  the  crime  without  having  first  administered  to  the 
officers  attending  them  the  oath  prescribed  by  the  Code  of  Criminal  Pro- 
cedure (§  412),  and  that  members  of  the  jury,  while  engaged  in  making 
such  view,  received  information  from  the  officers  as  to  the  location  of  * 
the  cells  occupied  by  the  prisoners  attempting  to  escape,  etc.     All  the 

i  facts  were  known  to  the  prisoner's  counsel  and  were  not  brought  to  the 

attention  of  the  court  or  objected  to,  and  said  counsel  assented  that 

!  the  jury  should  view  the  scene  of  the  crime.    The  motion  was  denied. 

Held,  no  error;  that  the  court  had  authority  to  permit  the  jury  to  take  the 
view;  that  the  omission  of  the  oath  to  the  officers  was  an  irregularity 

!  merely,  which  could  be  waived  by  defendant,  and  was  waived  by  the  con- 

sent of  his  counsel  that  the  view  should  be  taken,  and  by  his  omission 
to  object  or  to  call  attention  of  the  court  to  the  omission  of  the  oath. 

"  Such  a  motion  is  addressed  to  the  sound  discretion  of  the  trial  court  (Code 

!  of  Crim.  Pro.  §  465),  and  the  exercise  of  that  discretion  is  not  review- 

I  able  here,  unless  it  appears  that  it  has  been  abused  to  the  prejudice  of 

J  defendant. 

I  (Argued  June  6,  1888;  decided  June  19,  1888.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  January  30,  1887,  which  affirmed  a  judgment  of  the 
Court  of  Oyer  and  Terminer  in  and  for  the  county  of  Seneca, 
entered  upon  a  verdict  convicting  the  defendant  of  the  crime 
of  murder  in  the  first  degree. 

Corydon  Rood  for  appellant.  The  recital  in  the  warrant 
of  arrest  that  "  information  upon  oath  having  been  this  day 
laid  before  me,"  etc.,  was  not  sufficient.  If  the  information 
was  taken,  and  evidence  taken  under  it,  the  papers  should 
have  been  returned.  (Code  Criminal  Pro.  §§  205,  208.) 
Conceding  the  pretended  commitment  to  be  good  on  its  face,  still 
the  defendant  should  not  have  been  found  guilty  of  murder,  the 
district  attorney  not  having  introduced  the  judgment  of  the 
Justice's  Court,  showing  his  right  to  commit  the  defendant  to 
jail.  (Code  Criminal  Pro.  §  214.)  Defendant  did  not  escape 
from  the  jail,  the  sheriff  having  no  legal  right  to  detain  him 
against  his  will.  (Penal  Code,  §  85.)  An  attempt  to  escape 
prison  or  from  an  officer  is  not  a  crime.  (Penal  Code,  §  34.) 
If  a  prisoner  flees  and  the  jailer  retakes  him  without  losing 
sight  of  him,  it  was  not  an  escape.  (2  Hawk.  1756.)  An 
escape  is  when  one  who  is  arrested  gains  his  liberty  before  he 
is  delivered  by  due  course  of  law.  (1  Russ  on  Cr.  367.)  The 
court  erred  in  allowing  the  jury  to  view  the  place  in  which 
the  crime  charged  against  the  defendant  is  alleged  to  have 
been  committed  with  the  officers  without  their  being  sworn 
as  required  by  section  412  of  the  Code  of  Criminal  Proced- 
ure. {People  v.  Palmer,  43  Hun,  397.)  In  a  capital  case 
it  must  affirmatively  appear,  on  the  part  of  the  prosecution, 
by  the  clearest  evidence  and  beyond  a  reasonable  doubt,  that 
no  injury  to  the  prisoner  could  have  occurred  by  the  irregu- 
larity complained  of.  {Eastwood  v.  People,  3  Park.  Cr.  R. 
25.)  An  accused  person  placed  on  trial  for  a  criminal  offense 
may  sit  still  and  remain  silent  and  require  the  public  prosecu- 
tor to  convict  him  on  legitimate  testimony  in  accordance  with 
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the  forms  and  rules  prescribed  for  the  administration  of  the 
criminal  law.     {People  v.  Tyrrell,  3  S.  Y.  Grim.  R.  148.) 

Frederick  L.  Mcmning  for  respondent.  An  ordinary  com- 
mon-law count  is,  through  all  the  mutations  of  the  statutes 
defining  the  crime  of  murder  and  discriminating  between  its 
different  degrees,  sufficient  as  a  pleading  to  sustain  a  general 
verdict  of  guilty.  {People  v.  Willett,  102  N.  Y.  251 ;  People 
v.  Cox,  80  id.  500 ;  People  v.  Durrwr,  5  N.  Y.  Grim.  R.  55 ; 
People  v.  Conroy,  97  N.  Y.  62.)  The  defendant's  challenge  of 
the  panel  of  jurors,  as  well  as  the  additional  panel  ordered 
and  drawn,  for  the  reason  that  such  jurors  were  not  drawn 
from  the  body  of  the  county  of  Seneca,  but  were  drawn  from 
a  box  containing  only  a  partial  list  of  the  names  of  those  per- 
sons designated  to  act  as  trial  jurors  for  said  county,  was 
properly  overruled.  (3  R.  S.  [2d  ed.]  110 ;  id.  293 ;  Code 
Crim.  Pro.  §  358;  Code  Civ.  Pro.  §  3347,  subd.  7.)  The 
defendant's  objection  to  the  commitment  was  without  merit 
and  properly  overruled.  (Code  Crim.  Pro.  §  214.)  The  war- 
rant under  which  the  defendant  was  arrested  for  the  crime  of 
burglary  and  larceny  was  in  proper  form.  (Code  Crim.  Pro. 
§§  151,  152 ;  Atchinson  v.  Spencer %  9  Wend.  62 ;  People  v. 
McLeod,  1  Hill,  377.)  The  charge  of  the  judge,  that  if  a 
prisoner  confined  in  a  jail  on  a  charge  of  felony,  in 
attempting  to  escape  therefrom  kills  another,  the  killing  is 
murder  in  the  first  degree,  is  correct.  (Penal  Code,  §§  14, 85, 
92,  93, 183.)  An  escape  from  prison  is  a  crime,  as  defined  by 
section  3  of  the  Penal  Code,  and  a  felony.  (Penal  Code, 
§§  5,  686;  People  v.  Lyon,  99  N.  Y.  210;  People  v.  Tan 
Steenburg,  1  Park.  Crim.  R.  39.)  The  viewing  of  the  prem- 
ises was  properly  allowed.  (Code  Crim.  Pro.  §§  411,  412.) 
No  irregularity  was  shown  that  could  vitiate  the  verdict. 
(28  Hun,  1 ;  People  v.  Draper,  1  N.  Y.  Crim.  R.  139 ; 
People  v.  Carnal,  1  Park.  Crim.  R.  256  ;  People  v.  Hartwng, 
4  id.  256,  319-329 ;  Wilson  v.  People,  id.  619 ;  People  v. 
Sedey,  3  K  Y.  Crim.  R.  225 ;  People  v.  Menkm,  3  id.  233.) 
Siokkls—  Vol,  LXV.     18 
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Misconduct  of  a  juror  in  going  to  take  a  view  of  the  premises 
is  waived,  if  objection  to  continuing  the  trial  before.iiim 
is  not  promptly  made  on  discovery  of  the  fact.  (Stamp- 
forke  v.  Stejjms,  79  111.  303.)  Irregularity  on  the  part 
of  the  jury  prejudicial  to  the  defendant  must  be  affirmatively 
shown,  it  will  not  be  presumed.  {People  v.  Hartung, 
4  Park.  Crim.  R.  319.)  The  statements  in  the  judg- 
ment record  that  the  prisoner  came  into  court  at  the  commence- 
ment of  the  trial,  and  was  at  the  bar  when  the  jurors  were 
sworn,  and  that  the  case  was  continued  by  adjournment  until 
the  date  of  the  rendition  and  entry  of  verdict,  sufficiently 
indicate  that  the  trial  was  continued  with  the  incidents  before 
described,  of  which  the  presence  of  the  prisoner  was  one. 
(Stevens  v.  People,  19  K  Y.  549-552.)  When  facts  are  stated 
in  the  record  sufficient  to  confer  jurisdiction  upon  a  court  of 
such  high  attributes,  the  inference  is  that,  as  to  its  continued 
proceedings,  omnia  rite  acta.  (19  N.  Y.  552 ;  People  v. 
Bradner,  107  id.  1.)  The  continuance  of  a  cross-examination 
of  the  People's  witnesses  during  the  brief  absence  of  the  pris- 
oner on  the  trial  is  not  a  violation  of  the  statutory  provision  that 
no  person  can  be  tried  for  a  felony  li  unless  he  be  personally 
present  dnring  such  trial."     (People  v.  Bragle,  88  N.  Y.  585.) 

Rugeb,  Ch.  J.  The  defendant  was  jointly  indicted  with 
Edward  Caldwell  and  Marcus  Fish  for  the  murder  of  John 
Walters  on  the  9th  day  of  January,  1887.  Johnson  elected 
to  have  a  separate  trial,  which  was  awarded  to  him,  and  took 
place  on  the  4th  and  5th  days  of  April,  1887  and  resulted  in 
his  conviction  of  the  crime  of  mnrder  in  the  first  degree. 
The  conviction  was  affirmed  by  the  General  Term  of  the 
Supreme  Court,  and  the  defendant  appeals  from  the  judgment 
of  affirmance  to  this  court.  We  have  carefully  examined  the 
evidence  appearing  in  the  record  and  are  of  the  opinion 
that  it  fully  supports  the  verdict  of  the  jury.  Indeed,  no 
question  is  made  but  that  Walters  received  a  blow  upon  the 
head,  inflicted  by  the  defendant  with  an  iron  instrument 
called  a  poker  oi  stove  shaker,  which  fractured  his  skull  and 
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occasioned  his  death.  The  only  evidence  given  on  behalf  of 
the  defendant  was  the  testimony  of  one  witness,  to  the  effect 
that  Cronin,  one  of  the  People's  witnesses,  had  made  contra- 
dictory statements  in  respect  to  the  affray  about  which  he  had 
testified.  The  attempted  contradiction  was  quite  inconclusive, 
and  left  the  case  made  by  the  People's  evidence,  substantially 
unaffected  by  opposing  evidence.  It  is  claimed,  however,  that 
certain  rulings  made  by  the  court  in  the  course  of  the  trial 
and  thereafter,  were  erroneous,  and,  for  that  reason,  the  judg- 
ment should  be  reversed. 

The  evidence  disclosed  that  the  defendant,  at  the  time  of 
the  homicide,  was  confined  in  the  Seneca  county  jail  upon  two 
commitments,  one  for  the  crime  of  burglary  in  the  third  degree, 
and  the  other  for  grand  larceny  in  the  first  degree ;  that  he, 
with  certain  other  persons  confined  in  the  jail,  conspired  to 
break  out  therefrom  by  digging  a  hole  through  the  walls,  but 
being  unable  for  want  of  time  to  accomplish  their  purpose  in 
this  manner,  they  concluded  to  assault  their  jailers  when 
opportunity  offered,  and  thus  escape.  Their  plan,  as  expressed 
by  Johnson,  was  to  "slug  the  sheriff "  and  thus  overcome 
expected  obstructions  to  their  escape. 

About  nine  o'clock  p.  m.  of  the  ninth  day  of  January,  the 
deceased,  accompanied  by  the  sheriff  and  deputy  jailer  Cronin, 
proceeded  in  their  customary  manner  to  lock  up  the  prisoners 
for  the  night.  •  There  were  some  fifteen  or  twenty  prisoners 
in  the  jail  corridor,  among  whom  was  the  defendant.  Cronin 
unlocked  the  inside  door  of  the  jail  and  swung  it  back  into 
the  corridor  where  it  was  seized  and  held  open  by  Fisk,  one 
of  the  conspirators,  while  Johnson  and  Caldwell  assaulted  the 
approaching  keepers.  Walters  immediately  stepped  on  to 
the  stairs  leading  down  into  the  corridor,  and  as  he  was  descend- 
ing them  to  the  floor  of  the  jail  was  struck  on  the  head  with 
an  iron  instrument  by  Johnson,  which  felled  him  to  the  floor. 
Caldwell  also  struck  him  with  a  wooden  club  or  stick.  John- 
son and  Caldwell  then  passed  up  the  stairway  and  through  the 
door  into  a  narrow  entry-way  where  they  were  met  by  the 
sheriff,  who,  after  a  severe  and  prolonged  struggle,  succeeded 
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in  driving  them,  at  the  point  of  the  pistol,  back  into  their 
cells,  and  it  was  for  the  crime  thus  effected  that  Johnson  was 
indicted  and  convicted. 

No  questions  are  raised  involving  the  merits  of  the  case  and 
but  few  argued  that  we  deem  it  necessary  to  consider,  and 
those  are  quite  technical  in  character. 

First  The  defendant  challenged  the  panel  of  jurors  upon 
the  ground  that  they  were  not  drawn  from  the  body  of  the 
county  as  provided  by  section  358  of  the  Code  of  Criminal 
Procedure.  That  section  requires  a  trial  jury  to  be  formed 
"  as  prescribed  by  the  Code  of  Civil  Procedure."  The  gen- 
eral provision  of  the  Code  of  Civil  Procedure  requires  juries 
to  serve  in  courts  of  record  in  the  several  counties  of  the  state, 
except  Kings  and  New  York,  to  be  drawn  from  the  lists  of 
persons  prepared  for  that  purpose  by  the  county  clerk,  from 
other  lists  of  jurors  returned  to  that  officer  by  the  various 
town  officers  in  the  several  counties  of  the  state,  charged  with 
the  duty  of  making  such  lists.  (Code  of  Civ.  Pro.  §§  1027 
to  1062.) 

It  is,  however,  further  provided  by  subdivision  7,  section 
3347,  that  the  above  referred  to  provisions  do  not  affect  "  any 
special  provisions  of  law  remaining  unrepealed  after  May, 
1877,  whereby  trial  jurors  are  directed  to  be  procured  for  a 
particular  court  of  record  from  a  particular  locality  or  whereby 
a  county  is  divided  into  two  or  more  jury  dktricts." 

The  county  of  Seneca  was  divided  into  two  jury  districts 
by  section  3  of  chapter  137,  Laws  of  1822,  and  it  was  thereby 
enacted  that  the  clerk  of  the  county  should  keep  the  names 
of  the  jurors  in  such  districts  separate  and  the  jurors  should 
be  drawn  for  each  court  from  the  jury  district  in  which  the 
court  is  to  be  held. 

We  cannot  find  that  this  law  has  been  repealed,  and  are 
informed  that  from  the  time  of  its  enactment,  it  has  been  the 
uniform  practice  in  the  county  of  Seneca  to  make  up  jury 
lists  in  the  manner  pursued  in  this  case.  The  challenge  to  the 
jury  was,  therefore,  properly  overruled. 

Second.  Upon  the  trial  the  defendant  objected  to  the  admis- 
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eion  in  evidence  of  the  commitments  upon  which  he  was 
confined  in  the  jail.  The  point  of  this  objection  arises  out  of 
the  fact  that  some  of  the  counts  of  the  indictment  charged 
the  homicide  to  have  been  committed  while  the  defendant  was 
engaged  in  the  commission  of  or  an  attempt  to  commit  a 
felony,  to  wit,  to  escape  from  jail  where  he  was  confined  upon 
a  charge  of  felony.  This  charge,  if  sustained  by  proof,  would 
render  the  killing  of  a  human  being,  under  such  circumstances, 
the  crime  of  murder  in  the  first  degree,  without  regard  to  the 
degree  of  deliberation  or  premeditation  exercised  in  its  com- 
mission. Section  85  of  the  Penal  Code  provides  that  "a 
prisoner  who,  being  confined  in  a  prison  or  being  in  lawful 
custody,  by  force  or  fraud,  escapes  from  such  prison  or  cus- 
tody is  guilty  of  felony,  if  such  custody  or  confinement  is 
upon  a  charge,  arrest,  commitment  or  conviction  for  a  felony ; " 
and  section  686  enacts  that  a  person  who  unsuccessfully 
attempts  to  commit  a  crime  is  indictable  and  punishable  by 
imprisonment  for  not  more  than  half  the  longest  term  pre- 
scribed upon  conviction  for  the  commission  of  the  offense 
attempted.  A  felony  is  defined  as  a  crime  which  is  or  may  be 
punishable  by  either  death  or  imprisonment  in  a  state  prison. 
(Penal  Code,  §  5.) 

We  presume  that  the  defendant,  with  the  view  of  raising 
the  question  that  he  was  not  lawfully  confined  in  jail,  objected 
to  the  admission  of  the  commitments  in  evidence  upon  the 
ground  that  they  "did  not  comply  with  the  Code  of  Criminal 
Procedure  and  the  justice  had  no  right  to  issue  them."  It 
had  then  been  proved  that  the  justice  making  the  commit- 
ments was  an  acting  justice  of  the  peace  of  the  town  of 
Seneca  Falls  in  the  county  of  Seneca,  and,  therefore,  the  objec- 
tion could  not  successfully  be  raised  that  he  had  not  authority 
to  issue  such  commitments.  The  principal  point  urged  to  the 
form  of  the  commitments  is  that  the  statement  that  Charles 
Johnson  was  held  to  answer  upon  a  "  charge  of  burglary  in 
the  third  degree,"  and  in  the  other  commitment  that  he  was 
held  upon  "  a  charge  of  grand  larceny  in  the  first  degree," 
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were  not  a  compliance  with  section  214  of  the  Code  of 
Criminal  Procedure  requiring  the  nature  of  the  crime  to  be 
briefly  stated  therein.  We  think  the  statements  made  were 
a  sufficient  compliance  with  the  requirements  of  the  statute. 
There  is  nothing  iu  the  office  which  a  commitment  is  designed 
to  perform,  requiring  a  detailed  statement  of  the  circumstances 
attending  the  commission  of  the  crime.  It  is  intended  merely 
as  a  protection  to  the  officer  executing  it,  and  as  showing  the 
authority  upon  which  he  restrains  the  accused  person  of  his 
liberty.  A  reference  to  the  statutory  definitions  of  crimes 
shows,  with  sufficient  clearness  and  precision  for  the  purposes 
in  view,  the  nature  of  the  crime  charged  in  the  commitment 
The  fact  that  it  states  the  name  of  a  crime  does  not  demon- 
strate that  it  does  not  also  define  the  nature  of  the  crime  and 
especially  within  the  meaning  of  a  provision  requiring  such 
crime  to  be  briefly  stated.  In  every  other  respect  the  com- 
mitment seems  to  be  in  exact  conformity  with  the  require- 
ments of  the  statute. 

We  think  it  was  not  incumbent  upon  the  People,  in  order  to 
make  out  &  prima  facie  case,  that  the  defendant  was  lawfully 
restrained  of  his  liberty  upon  a  charge  of  felony,  to  put  in  evi- 
dence the  proceedings  taken  upon  the  examination  of  the 
defendant  It  was  shown  that  he  was  arrested  upon  a  valid 
warrant  issued  by  competent  authority,  and  was  examined  before 
a  magistrate  authorized  to  perform  that  duty,  upon  the  charge 
therein  contained  and  held  to  answer  the  same,  and  the  commit- 
ments were  then  made  and  delivered  to  the  sheriff.  The  evi- 
dence tended  to  establish  all  of  the  jurisdictional  facts  neces- 
sary to  give  the  magistrate  authority  to  make  the  commitments. 

There  was  no  affirmative  evidence  given  that  the  magistrate 
had  omitted  any  act  which  he  was  required  by  law  to  perform, 
in  the  course  of  the  examination,  and  we  think,  so  far  as  any 
such  requirement  was  discretionary  merely,  that  he  is  entitled 
to  the  presumption  that  he  performed  his  duty.  The  juris- 
diction of  the  magistrate  over  the  subject-matter  of  the 
examination,  and  the  person  of  the  defendant  having  been 
established,  he  had  authority  to  make  the  commitments  in 
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question,  and  the  recitals  therein  contained  are  presumptive 
evidence  of  the  facts  stated  therein.  (Scott  v.  Ely,  4 
Wend.  555.)  Aside  from  the  proof  of  jurisdictional  facts 
the  orders  and  precepts  of  courts  of  inferior  and  limited 
jurisdiction  have  the  same  force  and  effect  and  are  entitled  to 
the  same  presumption  as  apply  to  thtae  of  courts  of  more 
extensive  authority.     (  Wright  v.  JVbstrand,  94  N.  Y.  31.) 

The  evidence  tended  to  establish  the  fact  that  the  death  of 
Walters  occurred  while  Johnson  was  attempting  to  commit  a 
felony,  and,  if  it  was  caused  by  the  act  of  the  defendant, 
legally  tended  to  establish  his  guilt  of  the  crime  of  murder 
in  the  first  degree.  But  a  single  exception  was  taken  to  the 
charge  of  the  court,  and  that  is  so  manifestly  unfounded  that 
it  is  unnecessary  to  notice  it  more  particularly. 

Subsequent  to  the  trial  a  motion  upon  affidavits  was  made 
by  the  defendant  to  set  aside  the  verdict  of  the  jury  upon  the 
allegation-  of  irregularities  in  their  conduct  occurring  during 
the  course  of  the  trial.     The  alleged  irregularities  consisted : 

First.  In  allowing  the  jury  to  view  the  scene  of  the  crime 
without  first  administering  the  oath  to  the  officers  in  attendance 
upon  them,  prescribed  by  section  412  of  the  Code  of  Criminal 
Procedure. 

Second.  That  members  of  the  jury,  while  engaged  in  making 
such  view,  received  information  from  the  officers  attending 
them  as  to  the  location  of  the  cells  occupied  by  the  several 
prisoners  attempting  to  effect  an  escape,  and  the  location  of 
the  body  of  the  deceased  on  the  floor  of  the  jail  after  his  death. 

It  may  be  said  that  these  facts  were  known  to  the  prisoner's 
counsel  at  the  time  they  transpired,  and  were  neither  brought 
to  the  attention  of  the  court  or  objected  to  by  them.  The 
prisoner's  counsel  assented  to  the  proposition  that  the  jury 
should  view  the  scene  of  the  crime,  and  the  court  had  undoubted 
authority  to  permit  them  to  do  so.  (Code  Crim.  Pro,  §  411.) 
The  location  of  the  prisoners'  cells,  as  well  as  the  position  of 
Walter's  body  after  death,  was  the  subject  of  much  oral 
testimony  on  the  trial  from  eye-witnesses  as  well  as  illustrations 
by  a  diagram  of  the  premises,  and  they  were  neither  of  them 


144  People  v.  Johnson.  [Jane, 

Opinion  of  the  Court,  per  Ruoer,  Ch.  J. 

the  subject  of  controversy  or  dispute  on  the  trial.  It  is 
impossible  to  see  how  the  information,  alleged  to  have  been 
given  to  the  jury,  was  of  the  slightest  materiality  upon  any 
issue  of  the  trial.  The  answering  affidavits  on  the  part  of 
the  People  controverted  the  allegations  that  any  communication 
took  place  between  the  jury  and  the  officers  on  the  subject 
referred  to,  and  the  trial  court  might  well  have  found  that 
the  defendant's  allegations  were  not  true. 

We  are,  however,  of  the  opinion  that  the  motion  in  question 
was  addressed  to  the  sound  discretion  of  the  trial  court,  and 
that  we  have  no  right  to  review  the  exercise  of  such  discretion, 
unless  it  appears  that  it  has  been  abused  to  the  prejudice  of 
the  defendant.  The  causes  for  which  the  trial  court  may 
grant  a  new  trial  to. a  defendant  in  a  criminal  case  are  specifi- 
cally pointed  out  in  section  465  of  the  Code  of  Criminal 
Procedure,  and,  among  others,  embrace  the  following : 

First.  "  When  the  trial  has  been  had  in  his  absence  when 
the  indictment  be  for  a  felony." 

Second.  When  the  jury  has  received  any  evidence  out  of 
court  other  than  that  resulting  from  a  view  as  provided  in 
section  411. 

Third.  When  they  "  have  been  guilty  of  any  misconduct 
by  which  a  fair  and  due  consideration  of  the  case  has  been 
prevented." 

In  such  cases  the  trial  court  is  authorized  to  grant  a  new 
trial  provided  they  can  see  that  the  "  substantial  rights "  of 
the  defendant  have  been  prejudiced,  and  not  otherwise. 
There  is  no  evidence  that  any  part  of  the  trial  was  had  in  the 
absence  of  the  defendant,  or  that  he  has  been  deprived  of 
any  right  which  the  statute  gives,  in  order  to  secure  him  a 
fair  and  impartial  trial. 

The  omission  of  the  trial  court  to  cause  the  officers  in 
charge  of  the  jury,  while  taking  a  view,  to  take  the  oath  pre- 
scribed by  section  412,  was  an  irregularity  merely,  which  could 
be  waived  by  the  defendant,  and  was,  we  think,  waived  by  the 
consent  of  his  counsel  that  such  view  should  be  taken,  and  by 
his  omission  to  object  or  call  the  attention  of  the  court  to  the 
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want  of  such  oath.  However  that  may  be,  it  was,  upon  the 
facts  in  this  case,  a  question  for  the  court  to  determine  whether 
any  substantial  right  of  the  defendant  had  been  prejudiced  by 
the  conduct  complained  of,  and  we  do  not  think  there  is  any 
sufficient  reason  for  us  to  interfere  in  the  conclusions  reached 
by  it  in  respect  thereto.  (People  v.  Draper,  1  N.  T. 
Crim.  Rep.  139.) 

The  judgment  of  the  General  Term  should,  therefore,  be 
affirmed. 

All  concur. 

Judgment  affirmed. 
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Merritt  C.   Herrington,   Appellant,   v.   The   Village  of 
Lansingburgh,  Respondent. 

Defendant,  under  authority  given  by  its  charter,  entered  into  a  contract 
for  the  construction  of  a  sewer  in  one  of  its  streets.  The  contract  provided 
that  all  damages  done  in  the  construction  should  be  paid  by  the  contractors. 
Plaintiff '8  team,  which  was  standing  in  a  street  crossing  the' one  in  which 
the  sewer  was  being  constructed,  was  frightened  by  the  noise  of  a  blast 
fired  by  the  contractors  in  the  prosecution  of  the  work,  and,  while 
attempting  to  control  them,  plaintiff  was  injured.  In  an  action  to  recover 
damages,  held,  that  defendant  was  not  liable;  that  If  there  was  any  culpa 
bie  negligence  which  caused  this  injury  it  was  that  of  the  contractors, 
and  they  alone  were  responsible. 

(Argued  June  8,  1888;  decided  June  19,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  at  the  May  Term,  1886,  which  affirmed  a  judgment  in 
favor  of  defendant,  entered  upon  an  order  nonsuiting  plaintiff 
on  trial. 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  caused  by  defendant's  negligence. 

The  material  facts  are  stated  in  the  opinion. 
Sickels— Vol.  LXV.     19      - 
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Edgar  L.  Fur&m&n,  for  appellant.  It  is  the  duty  of  a 
municipal  corporation  having  the  control  of  its  streets  to  keep 
them  in  a  reasonably  safe  condition  for  whomever  may  be 
lawfully  upon  them.  (Niven,  v.  Rochester,  76  N.  Y.  619 ; 
Ring  v.  Cohoes,  77  id.  83 ;  Lavery  v.  Bannigcm,  52  Supr.  Ct. 
463,  467.)  The  city  cannot  relieve  itself  of  this  duty  by  con- 
tracting with  third  persons  for  the  performance  of  work  upon 
its  streets  when  the  nature  of  the  work  is  of  a  character  to 
render  the  streets  unsafe.  (Storrs  v.  City  of  Utwa,  17  N.  Y. 
104;  Kingx.  JET.  Y.  C.  R.  R.  Co.,  66  id.  185;  Bruso  v. 
City  of  Buffalo,  90  id.  679.)  Where  a  municipal  corporation 
authorizes  an  excavation  or  obstruction  in  the  street  it  is  bound 
to  so  guard  it  that  injury  shall  not  result  to  one  lawfully  using 
the  street.  {Storrs  v.  Utica,  17  N.  Y.  104;  Bruso  v.  City  of 
Buffalo,  90  id.  679.)  The  negligence  of  the  contractor  in  not 
properly  guarding  the  excavation  so  as  to  prevent  falling  into 
it,  or  in  not  lighting  it  so  as  to  give  warning  of  its  existence, 
or  in  case  of  blasting  in  not  giving  warning  that  that  is  about 
to  be  exploded,  becomes  the  negligence  of  the  village,  and  if 
because  of  such  negligence  injury  happens,  the  village  is  liable. 
{Creed  v.  Hartman,  29  N  Y.  591.)  When  the  obstruction  or 
defect  caused  or  created  in  the  street  is  purely  collateral  to  the 
work  contracted  to  be  done,  and  is  entirely  the  result  of  the 
wrongful  acts  of  the  contractor  or  his  workmen,  the  employer 
is  not  liable,  but  when  the  obstruction  or  defect  which 
occasioned  the  injury  results  directly  from  the  acts  which  the 
contractor  agreed  and  was  authorized  to  do,  the  person  who 
employs  the  contractor  and  authorizes  him  to  do  such  acts  is 
liable  to  the  injured  party.  ( Water  Co.  v.  Ware,  16  Wall. 
566,  576 ;  MoCafferty  v.  S.  D.  <&  P.  M.  R.  R.  Co.,  61  N.  Y. 
178,  183;  King  v.  N.  T.  C.  R.  R.  Co.,  66  id.  185;  Sulz- 
bacher  v.  Dickie,  6  Daly,  471,  476 ;  City  of  Joliet  v.  Bar- 
wood,  86  111.  110 ;  29  Am.  Eep.  17.)  It  was  the  duty  of  the 
village  to  see  that  the  necessary  warning  was  given,  and 
the  fact  that  the  work  was  done  by  contract  furnishes  no 
defense  to  the  action.     {Lockwood  v.  Mayor,  etc.,  2  Daly,  66.) 
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Henry  A.  Merritt,  for  respondent.  The  same  test  for 
determining  whether  the  relation  of  master  and  servant  exists 
applies  on  the  part  of  municipal  corporations  as  in  case  of 
individuals.  (Wood's  Master  and  Servant,  §  460.)  A  munici- 
pal corporation  is  not  liable  when  it  does  not  stand  in  the 
relation  of  master  or  principal  to  the  party  by  whose  negli- 
gent act  the  injury  has  been  occasioned,  and  where  it  is 
authorized  by  law  to  do  an  act  purely  for  the  public  benefit,  it 
is  not  liable  for  the  consequences  of  a  careful  execution  of 
work.  (Wood's  Master  and  Servant,  §  468.)  It  is  not  liable 
for  the  negligent  conduct  of  the  contractors  or  his  employes 
in  blasting.  (Shear,  and  Redf.  on  Neg.,  §  142 ;  Dillon  on 
Mun.  Corp.  §  792.)  Although  the  specification  provided 
that  the  work  should  be  done  to  the  satisfaction  of  the 
j  engineer  in  charge  of  the  work,  this  did  not  create  any  lia- 

!  bility  upon  the  part  of  the   defendant.      {Pack  v.  Mayor, 

!  etc.,  8  N.  Y.  222;  Kelly  v.  Mayor,  etc.,  11  id.  432;  Black- 

■  well  v.  Wiswatt,  24  Barb.  355  ;  Ham  v.  Mayor,  etc.,  70  M" .  Y. 

|  459,  462 ;  Starr*  v.  City  of  Utica,  17  id.  104 ;  McCafferty  v. 

&  D.  &  Pt.  M.  R.  R.  Co.,  61  id.  178 ;  King  v.  H.  R.  R. 
Co.,  66  id.  181 ;  People  v.  Campbell,  82  id.  247,  253 ;  Vogel 
v.  Mayor,  etc.,  92  id.  10,  17 ;  Dressoll  v.  City  of  Kingston,  32 
Hun,  533,  535.)  The  defendant  cannot  be  held  liable  because 
it  let  out  the  contract  for  this  work  instead  of  performing  it 
itself,  and  thereby  was  guilty  of  a  breach  of  duty.  Such 
breach  was  not  per  se  a  wrongful  act  for  which  an  action 
would  lie  in  favor  of  a  stranger.  (BlackweU  v.  Wiswall,  24 
Barb.  355,  361 ;  Keith  v.  Inhab.  of  Easton,  2  Allen,  552 ; 
Kingsbury  v.  Dedham,  13  id.  186 ;  Cook  v.  Charlestown,  98 
Mass.  80 ;  Bemis  v.  Arlington,  114  id.  507 ;  Cook  v.  Mon- 
tague, 115  id.  571 ;  Agnew  v.  City  of  Corunna,  55  Mich.  428.) 
The  provision  in  the  charter  authorizing  the  defendant  to 
prevent  any  amusement  or  practice  to  frighten  teams  or  to 
regulate  the  explosion  of  gunpowder  creates  no  liability  upon 
its  part.  (Dillon  on  Mun.  Corp.  [3d  ed.],  §  952.)  A  failure 
by  a  corporation  to  exercise  its  charter  power  to  abate  nuis- 
ances does  not  give  a  person  who  is  injured  by  the  failure  an 
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action  against  the  corporation.  (Dillon  on  Mun.  Corp.  §  753.) 
The  defendant  is  not  liable  on  account  of  the  provision  in  the 
contract  that  the  contractors  should  indemnify  the  defendant 
for  any  damage  or  pay  any  damages  which  the  defendant 
might  be  compelled  to  pay  on  account  of  the  work.  (Blake 
v.  Ferris,  5  N.  Y.  48;  Kelly  v.  Mayor,  etc.,  11  id.  432; 
McCaffertj  v.  8.  D.  <&  JPt  M.  R.  R.  Co.,  61  id.  178.) 

Earl,  J.  The  defendant  is  a  municipal  corporation,  and,, 
by  its  charter,  is  clothed  with  power  to  cause  the  construction 
of  sewers.  On  the  23d  day  of  October,  1878,  it  made  and 
entered  into  a  contract  in  writing  with  Broderick  and  Ellift 
for  the  construction  of  a  sewer  in  and  through  one  of  its  streets 
called  State  street.  The  specifications  for  the  work  provided 
that  all  damages  arising  from  blasting  to  be  done  in  the  con- 
struction of  the  sewer  should  be  paid  for  by  the  contractors. 
State  street  crossed  Market  street  at  right  angles.  On  the 
7th  day  of  December,  1878,  the  plaintiff  came  into  the  village 
with  a  team  and  tied  his  horses  to  a  post  in  Market  street 
about  fifteen  feet  from  State  street,  in  front  of  a  grocery,  and 
went  into  the  grocery,  and  while  there  the  contractors  fired  a 
blast  in  State  street  which  frightened  the  team.  The  plaintiff 
rushed  from  the  grocery  and  while  attempting  to  control  the 
team  was  severely  injured.  The  place  where  the  blast  was 
fired  was  about  200  feet  from  Market  street,  and  the  team 
where  it  was  fastened  in  Market  street  was  not  visible  from  the 
place  of  the  blasting.  The  claim  of  the  plaintiff  is,  that  the 
defendant  is  responsible  to  him  for  the  injury  he  sustained  in 
consequence  of  the  frightening  of  the  horses  by  the  blast. 

At  the  place  where  the  horses  were  fastened  the  street  was 
in  perfect  condition  and  the  horses  did  not  become  restless  or 
frightened  from  anything  existing  in  the  street,  and  the  acci- 
dent was  in  no  way  caused  by  any  imperfect  condition  of  the 
street,  but  simply  by  noise  resulting  from  the  blast. 

If  there  was  any  culpable  carelessness  which  caused  the 
injury  to  the  plaintiff,  it  was  that  of  the  contractors.  They 
had  entire  control  of  the  work  and  the  manner  of  its  per- 
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f ormance.  They  could  choose  their  own  time  for  firing  the 
blasts  and  select  their  own  agents  and  instrumentalities.  They 
could  make  the  charges  of  powder  large  or  small,  and  they 
could,  in  some  degree,  smother  the  blasts  so  as  to  prevent 
falling  rocks  and  much  of  the  noise  of  the  explosion;  or 
they  could  carelessly  omit  all  precautions,  and  for  the  conse- 
quences of  their  negligence  they  alone  would  be  responsible. 
If  it  was  a  prudent  thing  to  notify  persons  in  the  vicinity  of 
the  blast  before  it  was  fired,  then  the  contractors  should  have 
given  the  notice ;  but  the  duty  to  give  it  did  not  devolve  upon 
the  village.  And  for  these  conclusions  the  cases  of  Pack  v. 
Mayor,  etc.  (8  K  Y.  222) ;  KeUy  v.  Mayor,  etc.  (11  id.  432), 
and  McCafferty  v.  Spuyten  Dwyvil.  etc.%  Railroad  Comvany 
(61  id.  178),  are  ample  authority. 

It  is  conceded  by  the  learned  counsel  for  the  appellant  that  if 
the  plaintiff  had  been  hit  by  a  fragment  of  rock  thrown  by  the 
blast,  the  defendant  would  not  have  been  and  the  contractors 
would  alone  have  been  responsible.  So,  too,  if  a  fragment  of 
rock  had  struck  one  of  the  horses,  or  had  fallen  or  passed  near 
them  and  thus  had  frightened  them  causing  the  injury  to  the 
plaintiff,  within  the  authorities  cited  the  defendant  would  not 
have  been  responsible.  And  for  precisely  the  same  reason  no 
responsibility  rests  upon  it  because  the  team  was  frightened 
by  the  noise  of  the  explosion.  A  rule  which  would  cast  respon- 
sibility upon  the  defendant  for  injuries  resulting  from  the  noise 
of  the  explosion,  and  exempt  it  from  responsibility  for  injuries 
caused  by  fragments  of  rock  thrown  by  the  explosion,  would 
rest  upon  no  rational  basis  and  require  distinctions  too  fine  for 
the  practical  administration  of  justice. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Ruger,  Oh.  J.,  not  voting,  and  Daotorth, 
J.,  dissenting. 

Judgment  affirmed. 
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no  io6     Charles  J.  Bennett,  Respondent,  v.  The  Leeds  Manufac- 
turing Company,  Appellant. 

A  denial  in  a  verified  answer  of  a  material  allegation  of  the  complaint 
"  upon  information  and  belief"  is  good. 

(Submitted  June  18, 1888;  decided  June  19,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  October  5,  1885,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  anprder  striking  out  defendant's  answer 
as  frivolous. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

James  B.  DiU  for  appellant.  A  denial  in  a  verified  answer 
of  a  material  allegation  upon  information  and  belief  is  author- 
ized by  the  Code.  (Code  Civ.  Pro.  §§  500,  524,  note ,  see 
note  to  Throop's  Code,  §  524 ;  Edward  v.  Tent,  8  How.  Pr.  28  ; 
Iloyds  v.  Burns,  38  Supr.  Ct.  424 ;  Pratt  Mfg.  Co.  v.  J.  I. 
C.  Co.,  33  Hun,  144 ;  Stent  v.  Continental  Nat.  BTc.,  5  Abb. 
N.  C.  88 ;  Metros  v.  Pearsatt,  Id.  90 ;  Power  v.  Pome,  W. 
&  O.  R.  P.  Co.,  3  Hun,  285 ;  Sherman  v.  Boehm,  7  Civ. 
Pro.  Rep.  38 ;  Maday  v.  Sands,  94  U.  S.  586  ;  Henderson 
v.  Manning,  5  N.  T.  Civ.  Pro.  Rep.  221 ;  Macauley  v.  B. 
and  B.  Printing  Co.,  14  Abb.  N.  C.  316 ;  Brotherton  v. 
Downey,  21  Hun,  436 ;  31  Alb.  L.  J.  160 ;  15  Abb.  N.  C.  270 ; 
Holmes  v.  Continental  Pvb.  Co.,  Daily  Reg.  Nov.  11,  1884; 
Zedgerwood  Mfg.  Co.  v.  Bavrd,  14  Abb.  K  C.  318 ;  Mus- 
grame  v.  Mayor,  etc.,  51  Supr.  Ct.  528 ;  Wood  v.  Paydure, 
39  Hun,  144;  Clark  v.  Dillon,  97  K  Y.  370,  373.) 

Henry  M.  Brigham  for  respondent.  A  denial  upon 
information  and  belief  raises  no  issue,  and  is  not  allowed  by 
the  Code.  {Pratt  Mfg.  Co.  v.  Jordan  I.  and  C  Co.,  33 
Hun,  143,  544;  Swinborne  v.  StockweU,  58  How.  312; 
Power  v.  Pome,  W.  <&  O.  R.  R.  Co.,  3  Hun,  285.) 
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Andrews,  J.  The  defendant  was  sued  upon  a  contract,  which 
the  plaintiff,  in  his  verified  complaint  alleged,  upon  informar 
tion  and  belief,  was  made  by  the  corporation.  The  defend- 
ant, in  its  answer,  also  verified,  denied  in  like  manner,  upon 
information  and  belief,  certain  material  allegations  in  the  com- 
plaint, and  the  sole  question  is,  whether  this  form  of  denial  is 
authorized  by  subdivision  1  of  section  500  of  the  Code,  which 
declares  that  the  answer  must  contain  "  a  general  or  specific 
denial  of  each  material  allegation  of  the  complaint  controverted 
by  the  defendant,  or  of  any  knowledge  or  intormation  thereof 
sufficient  to  form  a  belief."  Upon  reason,  this  form  of  denial 
would  seem  to  be  justified.  Information  is  the  source  of 
much,  indeed,  of  the  most  that  we  call  knowledge.  We 
affirm  or  deny  the  existence  of  an  alleged  fact,  either  from 
personal  knowledge  of  its  existence,  or  because  we  have 
information  thereof  which  we  credit.  This  latter  is  the 
source  of  most  of  our  knowledge  of  the  facts  of  history,  and  in 
the  ordinary  affairs  of  life  we  often  accept  and  act  upon  facts 
known  to  us  only  by  information,  as  fully  and  confidently 
as  though  they  were  personal  incidents  in  our  experience. 
But  assertions  of  facts  are  frequently  made,  of  which  facts 
we  neither  have  absolute  knowledge,  nor  are  they  accredited 
in  such  a  way  as  to  satisfy  us  of  their  existence.  We 
may  not  be  able  either  to  affirm  or  deny  their  existence, 
or  even  to  form  a  judgment  or  belief  in  respect  to  them. 
It  is  obvious  that  each  of  these  several  conditions  may  exist 
in  the  case  of  a  defendant  brought  into  court  to  answer  a 
complaint.  The  facts  alleged  may  be  true  or  false  to  his  per- 
sonal knowledge.  If  he  has  no  personal  knowledge  of  their 
truth  or  falsity,  nevertheless  he  may  have  information  which 
satisfies  him  that  they  are  either  true  or  false,  and  a  belief 
founded  thereon.  Still  again,  he  may  have  no  information 
upon  which  he  can  affirm  or  deny  the  facts  alleged,  or  if  he 
has  some  information,  it  may  not  be  6uch  as  to  create  a  belief 
one  way  or  the  other  as  to  their  existence,  or  whether  the 
assertions  made  are  true  or  untrue.  In  the  first  and 
third    cases    supposed,   concededly   the  defendant    can  put 
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the  plaintiff  to  his  proof.  He  may  do  this  in  the  one  case 
by  a  direct  and  positive  denial,  and  in  the  other  by  denying  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the 
existence  of  the  alleged  facts.  If  the  defendant  is  in  the 
condition  of  having  information  and  a  belief  founded  thereon, 
that  the  facts  alleged  are  untrue,  but  no  actual  knowledge, 
unless  he  can  deny  absolutely  the  allegations  of  the  complaint 
or  deny  them  upon  information  and  belief,  he  will  be  precluded 
in  such  a  case,  where  the  complaint  is  verified,  from  answering 
at  all,  and  judgment  may  go  against  him  by  default,  although  the 
plaintiff  might  not  be  able  on  a  trial  to  establish  the  facts  alleged. 
It  may  be  safely  assumed  that  it  was  not  in  the  mind  of  the 
legislature  in  framing  the  rules  of  pleading  to  permit  such  a 
result  or  to  put  a  defendant  so  situated  in  a  position  where  he 
could  not,  by  his  pleading,  compel  the  plaintiff  to  prove  his 
complaint.  Section  500  of  the  Code,  does  not  prescribe  the 
form  of  a  denial,  except  that  it  must  be  general  or  specific,  or 
where  the  defendant  has  no  knowledge  or  information  as  to 
any  material  fact  alleged,  sufficient  to  form  a  belief  in  regard 
to  the  same,  his  denial  may  be  in  that  formula.  Reading  sec- 
tion 500  in  connection  with  sections  524  and  526,  it  is,  we  think, 
very  clear  that  a  general  or  specific  denial  under  the  first  sub- 
division of  section  500  may  be  upon  information  and  belief. 
By  section  524  "  the  allegations  or  denials  in  a  verified  plead- 
ing must  in  form  be  stated  to  be  made  by  the  party  pleading. 
Unless  they  are  therein  stated  to  be  made  upon  the  informa- 
tion and  belief  of  the  party,  they  must  be  regarded  for  all 
purposes,  including  a  criminal  prosecution,  as  having  been 
made  upon  the  knowledge  of  the  persons  verifying  the  same. 
An  allegation  that  the  party  has  not  sufficient  knowledge  or 
information  to  form  a  belief  with  respect  to  the  matter  must, 
for  the  same  purposes,  be  regarded  as  an  allegation  that  the 
person  verifying  the  pleading  has  not  such  knowledge  or 
information."  This  section  on  its  face  applies  to  all  plead- 
ings, the  answer  as  well  as  the  complaint,  and  to  denials  in  the 
answer  as  well  as  to  affirmative  defenses  or  counter-claims. 
It  assumes  that  when  a  party  has  no  personal  knowledge  an 
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averment  or  denial  may  be  made  upon  information  and  belief, 
and  treats  every  positive  averment  or  denial  as  having  been 
made  on  personal  knowledge,  and  declares,  in  substance,  that 
it  is  to  be  so  regarded  in  criminal  prosecutions.  Section  526, 
which  prescribes  the  form  of  verification,  requires  it  to  be 
stated  therein  that  the  pleading  is  "  true  to  the  knowledge  of 
the  person  making  it,  except  as  to  those  matters  therein  stated 
to  be  alleged  on  information  and  belief,-'  etc.  This  section 
also  recognizes  allegations  (which  manifestly  include  denials) 
made  upon  information  and  belief,  as  proper  forms  of  pleading. 
We  think,  therefore,  upon  reason  as  well  as  upon  the  con- 
struction of  the  Code,  a  denial  in  a  verified  answer  of  a 
material  allegation  in  the  complaint,  "  upon  information  and 
belief,"  is  good.  Any  other  conclusion  would  lead  in  some 
cases  to  great  injustice.  There  are  diverse  authorities  upon 
the  question,  but  the  great  preponderance  of  authority  supports 
the  conclusion  we  have  reached.  [Brotherton  v.  Downey,  21 
Hun,  436 ;  Wood  v.  Baydwre,  39  id.  144 ;  Musgrove  v. 
Mayor,  etc.,  51  ST.  Y.  Sup.  Ct.  Eep.  [19  J.  &  S.],  528 ; 
Macavley  v.  BromeU,  14  Abb.  N.  C.  316 ;  Maclay  v.  Sands, 
94  U.  S.  586 ;  Jones  v.  City  of  Petaluma,  36  Cal.  230.) 

It  follows  that  the  judgment  of  the  General  and  Special 
Terms  and  the  order  striking  out  defendant's  answer,  should  be 
reversed. 

All  concur. 

Judgment  and  order  reversed. 
Sickels— Vol.  LXV.     20 
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Joseph  Wood  et  aL,  Executors,  Respondents,  v.  William  IL 
Ludlow,  Executor,  etc.,  et  al.,  Respondents. 

Same,  Respondents,  v.  Same,  Appellants. 

L.,  defendant's  testatrix,  in  assignments  of  certain  bonds  and  mortgages  to 
W.,  plaintiffs'  testator,  guaranteed  that  the  mortgaged  lands  were  sufficient 
to  satisfy  the  bonds  at  maturity,  and  covenanted  to  pay  any  deficiency. 
L.  subsequently  executed  her  bond  to  W.,  conditioned  to  pay  the  sum  of 
$1,600  and  any  deficiency  that  might  arise  upon  foreclosure  of  the  assigned 
mortgages  "  as  stipulated  in  the  assignments."  The  bond  stated,  how- 
ever, that  it  was  understood  the  liability  for  the  deficiency  "by  virtue 
hereof  "  should  not  exceed  $3,500.  After  the  execution  of  this  bond,  L. 
executed  instruments  in  writing,  extending  her  liability  under  the  cove- 
nants of  guaranty.  In  actions  to  foreclose  the  assigned  mortgages,  hddt 
that  the  covenants  of  guaranty  were  not  limited  or  affected  by  the  bond, 
but  remained  in  full  force  and  effect. 

(Submitted  June  15,  1888;  decided  June  19,  1888.) 

Appeal  from  judgments  of  the  General  Term  of  the 
Supreme  Court,  in  the  second  judicial  department,  entered 
upon  orders  made  September  22,  1885,  which  modified  and 
affirmed,  as  modified,  judgments  in  favor  of  plaintiffs  entered 
upon  decisions  of  the  court  on  trial  at  Special  Term. 

These  actions  were  originally  brought  by  John  Wood,  the 
present  plaintiff's  testator,  to  foreclose  certain  mortgages,  which 
with  the  accompanying  bonds  were  assigned  to  him  by  Frances 
L.  Ludlow,  testatrix  of  the  defendant,  William  H.  Ludlow. 

The  material  facts  are  stated  in  the  opinion. 

Jasper  W.  Gilbert  for  appellants.  Agreements  will  be 
taken  more  strictly  against  the  promisor,  and  as  to  this 
arrangement  plaintiff's  testator  was  promisor.  (Marvin  v. 
Stone,  2  Cow.  781 ;  White  v.  Hvyt,  73  N.  Y.  515  ;  Paine  v. 
Jones,  75  id.  593.)  There  was  an  ample  consideration  for  the 
accord.  (Boyd  v.  Hitchcock,  20  Johns.  76 ;  Keeler  v.  SaMs- 
bivry,  33  N.  T.  648.)  The  bond  was  received  in  substitution 
for  the  covenants  of  guaranty.  No  other  inference  is  com- 
patible with  the  manifest  object   and  intent  of  the  party. 
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(Fri&ee  v.  Zarned>  21  Wend  450,  453.)  The  defendant, 
Ludlow's  testatrix,  was  discharged  by  the  extension  of  the 
time  of  payment  of  the  bond  and  mortgage  assigned  if  a 
valid  and  binding  extension  was  given,  (Pitman  Pr.  and  S. 
167.)  If  no  binding  agreement  to  extend  time  was  made, 
Mrs.  Ludlow  was  discharged  by  the  laches  of  plaintiffs'  testa- 
tor in  giving  time  without  a  performance  of  the  condition 
upon  which  the  consents  therefor  were  granted.  {Teles  v. 
Adee,  91  N.  Y.  562;  McMurray  v.  Nvyes,  72  id.  523.) 
Assuming  that  the  executor  of  Mrs.  Ludlow  is  a  proper  party,, 
the  judgment  can  merely  establish  the  extent  of  his  liability 
and  order  payment  thereof  in  due  course  of  administration^ 
{Glacius  v.  Fogal,  88  N.  Y.  434.)  The  guaranties  contained 
in  the  assignment  of  the  mortgage,  and  in  Mrs.  Ludlow's- 
bond,  created  distinct  and  different  liabilities.  {McMurray 
v.  Nvyes,  72  N.  Y.  523 ;  Craig  v.  Parkis,  50  id.  181.)  The 
judgment  should  be  reversed  and  the  complaint  dismissed  as- 
to  Mrs.  Ludlow's  executor,  without  prejudice,  etc.  (Code 
Civ.  Pro.  §  1672 ;  Rhodes  v.  Evans,  88  N.  Y.  168.) 

A.  A.  Spear  for  respondents.  When  the  amount  of  the 
deficiency  is  once  determined,  the  guaranty  is  a  guaranty  of 
payment  and  is  absolute.  The  guarantor  is  then  liable  to  pay 
upon  default  of  the  principal,  without  proof  of  demand  or 
notice,  and  without  exhausting  the  remedy  against  the  prin- 
cipal debtor  before  proceeding  against  the  guarantor.  {Alien. 
v.  Rightmere,  20  John.  365 ;  Union  Bank  v.  Coder,  3  N.  Y. 
203;  Wmchell  v.  Doty,  15  Hun,  1;  Eneas  v.  Hoops,  42 
Supr.  Ct  [J.  &  8.]  517;  Gilbert  v.  Wymcm,  1  N.  Y.  550; 
Rushmore  v.  MW#r,  4  Edw.  84;  Mann  v.  Eokford,  15 
Wend.  502;  Clark  v.  Bwrdett,  2  Hall,  197;  Kemble  v.  Wal- 
loon 10  Wend.  374;  Morris  v.  Wasdworth,  11  id.  100.)  This 
contract  is  to  be  interpreted  like  any  other  commercial  contract. 
{Crist  v.  Burlingame,  62  Barb.  351.)  The  covenant  makes 
Mrs.  Ludlow  a  guarantor  of  the  bond  in  suit,  and  her  separate  . 
estate  liable  for  any  deficiency  that  may  arise  on  the  sale. 
(Code    Civ.    Pro.   §   1627.)     Having    guaranteed    payment 
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by  a  clause  in  her  assignment  of  the  bond  to  plaintiff,  a  per- 
sonal judgment  against  her  for  any  deficiency  is  proper. 
{Of peer  v.  Burchell,  19  Albany  L.  J.  57.)  And  that,  too, 
whether  the  guaranty  is  absolute  or  conditional.  (  VanderbUt 
v.  Schreyer,  91  N.  Y.  392.) 

Per  Curiam.  Defendant's  testatrix  in  assigning  the  bonds 
and  mortgages,  now  being  foreclosed  in  these  actions,  cove- 
nanted as  follows,  viz. :  "And  I  hereby  guaranty  that  the 
mortgaged  security  is  sufficient  to  satisfy  the  obligations  of 
said  bond  at  the  maturity  thereof,  cmd  do  covenant  and  agree  ' 
to  pay  the  deficiency,  if  any,  to  the  said  party  of  the  second 
part,  or  Ms  assigns,  hereby  charging  tits  same  on  my  separate 
-estate"  The  assignments  were  dated  January  16,  1874,  and 
June  20,  1874.  On  November  22,  1874,  and  before  the 
assigned  bonds  became  due,  she  and  her  husband,  William  H. 
Ludlow,  made  and  delivered  to  plaintiflPs  testator  their  bond 
in  the  penal  sum  of  $10,000,  conditioned  to  pay  the  sum  of 
$1,500  in  one  year  and,  further,  to  pay  such  deficiency  as 
might  arise  on  the  foreclosure  of  the  two  mortgages  in  suit 
here  (and  upon  another  mortgage  not  now  in  question)  "  as 
stipulated"  in  the  assignments  of  January  sixteenth  and 
June  twentieth.  The  following  clause  was  contained  in  this 
bond:  "But  it  is  understood  that  the  liability  of  said 
Frances  L.  Ludlow  and  William  H.  Ludlow  by  virtue  hereof 
for  such  deficiency  on  any  or  all  of  said  described  mortgages 
shall  not  exceed  the  sum  of  thirty-five  hundred  dollars."  The 
bond  was  secured  by  a  mortgage  upon  certain  real  estate. 
Before  the  maturity  of  the  bonds  and  mortgages  described  in 
the  complaints  in  these  two  actions,  defendant's  testatrix  and 
her  husband  executed  an  instrument  in  writing,  by  which  their 
liability  under  their  covenants  of  guaranty  should  be  con- 
tinued for  one  year  from  the  maturity  of  said  bonds,  and  by 
similar  instruments  their  liability  on  the  covenants  was  con- 
tinued to  November  29,  1883.  Before  that  date  these  actions 
were  commenced  for  the  foreclosure  of  the  mortgages.  The 
$1,500  secured  by  their  bond  was  repaid  and  the  sum  ot  $3,500 
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was  placed  in  the  hands  of  the  plaintiffs'  attorney,  who  had 
commenced  these  foreclosure  actions,  and  the  bond  and  mort- 
gage given  to  secure  these  sums  were  canceled  and  satisfied. 

The  defendants'  claim  is  that  the  bond  of  Mrs.  Ludlow  and 
her  husband,  given  to  secure  the  sum  of  $5,000,  on  November 
22,  1874,  was  substituted  in  the  place  of  and  superseded  their 
covenants  of  guaranty  contained  in  the  assignments  of  the 
mortgages ;  that  their  liability  upon  those  covenants  was  thereby 
limited  to  $3,500.  Plaintiffs'  testator  refused  to  accept  the 
$3,500  in  discharge  of  that  liability,  and  that  sum  still  remains, 
in  the  attorney's  hands  to  be  applied,  according  to  the  direction 
of  the  General  Term  modifying  the  decree  at  Special  Term 
to  that  effect,  to  relieve  defendant  Ludlow  pro  tanto  from  any 
deficiencies  arising  upon  sale  of  the  mortgaged  premises. 

The  sole  question  presented  for  review  is  whether  the 
plaintiffs  in  foreclosure  are  entitled  to  a  judgment  against  the 
defendant  Ludlow  for  any  deficiency  arising  upon  the  sale,  or 
whether  that  defendant's  liability  is  limited,  by  virtue  of  the 
agreement  in  the  bond  of  November  22, 1874,  to  the  said  sum 
of  $3,500.  The  learned  justice  at  Special  Term  found  that 
the  said  covenants  were  in  full  force  and  effect.  In  the  careful 
opinion  accompanying  his  decision,  he  held  that  the  bond  of 
November  22,  1874,  was  given  as  a  collateral  security  to  the 
extent  of  $3,500,  and  that  the  covenants  in  the  assignments 
were  never  restricted. 

The  reading  of  the  bond  itself  warrants  that  construction, 
and  the  oral  testimony  upon  the  trial  sustains  it.  Nothing  in 
the  language  of  the  bond  limits  the  liability  upon  the  covenants 
of  guaranty,  while  it  does  distinctly  provide  that  the  obligors 
shall  pay  any  deficiency,  "as  stipulated  in  the  deeds  of  assign- 
ments," etc.  These  words,  in  connection  with  the  subsequent 
extensions  of  the  guaranty  from  time  to  time,  are  significant 
of  an  intention  to  keep  in  force  the  covenants  themselves,  and 
negative  the  idea  of  a  substitution  of  the  bond  for  them.  The 
words  "  by  virtue  hereof,"  in  the  clause  in  the  bond  relating 
to  the  measure  of  liability,  could  only  mean  that  the  liability 
on  that  bond  of  the  obligors,  after  repayment  of  the  sum  of 
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$1,500  intended  to  be  secured  thereby,  was  fixed  at  the  sum 
of  $3,500,  which  amount  might  be  realized  upon  it  and  applied, 
if  need  be,  towards  discharging  the  still  existing  liability  of  the 
obligors  on  their  covenants  of  guaranty.  Such  a  construction 
accords  with  the  weight  of  the  evidence.  While  the  testimony 
of  William  H.  Ludlow  is  to  the  effect  that  the  liability  upon 
the  covenants  of  guaranty  was  intended  to  be  restricted  by  the 
bond  of  November  22,  1874,  it  is  contradicted  by  that  of 
plaintiffs'  testator  and  of  Griffing,  the  attorney  who  drew  the 
bond.  According  to  Griffing's  evidence,  the  bond  was  drawn 
by  him  u  in  exact  accordance  with  the  instructions  received 
from  both  parties  at  the  time,"  and  all  the  limitation  spoken 
of  was  as  to  the  liability  on  the  new  mortgage  given  to  secure 
the  bond.  Plaintiffs'  testator  was  present  at  the  interview, 
which  resulted  in  the  execution  of  the  new  bond,  and  testified 
that  it  was  proposed  as  a  collateral  security  for  the  guaranty. 
The  appellants  claim  that  the  guaranty  was  discharged  by  the 
fact  that  the  assignee  of  the  mortgages,  plaintiffs'  testator,  gave 
time  to  the  mortgagor  without  exacting  a  performance  of  the 
condition  on  which  his  assignor  had  consented  to  continue 
the  liability  on  the  covenants  of  guaranty.  What  is  referred 
to  as  the  condition  was  a  proviso  that  the  interest  on  the  bonds 
and  the  taxes  on  the  property  should  be  paid  as  they  became 
due.  There  is  no  force  in  this  suggestion.  This  proviso 
relates  to  Wood's  consent  to  extend  the  time  of  payment  of 
the  principal  sum  in  the  bonds  and  mortgages  assigned  to  him. 
The  agreement  continuing  the  guaranty  recites  that  exten- 
sion, as  based  on  such  a  condition,  and  Wood's  evidence  so 
explains  it. 

We  think  the  judgments  appealed  from  were  right,  and, 
under  the  stipulation  of  the  parties,  the  judgments  in  actions 
Nos.  1  and  2  should  be  affirmed,  with  costs  of  the  appeals  to 
the  respondents. 

All  concur. 

Judgments  affirmed. 
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In  the  Matter  of  the  Application  of  the  City  of  Rochester 
to  Acquire  Certain  Water  Rights. 

William  Hamilton,    Appellant,  v.    George  R.  Smith,  as 
Executor,  etc.,  Respondent, 

Payment  of  debts  will  not  be  charged  upon  a  devise  of  real  estate  without 
clear  evidence  of  such  an  intent  in  the  will;  the  intention  may  not  be 
presumed  merely  from  the  use  of  formal  words,  or  the  presence  of  com- 
monly employed  phrases. 

Inadequacy  of  the  personalty  is  not  suggestive  of  an  intent  to  charge  the 
realty  with  the  payment  of  debts,  in  view  of  the  provisions  of  the  Code 
of  Civil  Procedure  (§§  3749,  2750),  permitting  a  resort  to  the  real  estate 
by  the  creditors  of  a  decedent. 

The  disposing  clause  in  the  will  of  S.  commenced  as  follows :  "  After  all 
my  lawful  and  just  debts  are  paid  and  discharged,  I  give  and  bequeath," 
etc.  Then  followed  a  gift  to  the  testator's  wife  of  one-third  of  the  per- 
sonalty and  the  income  of  one-third  of  the  real  estate  during  her  life;  the 
remainder  to  his  son  G.,  one-half  thereof  absolutely;  the  other  half  in 
trust  for  the  testator's  daughter  E.  The  will  gave  to  G.,  who  was 
appointed  sole  executor,  discretionary  power  to  sell  the  real  estate,  which 
consisted  mainly  of  a  mill  property,  and  to  continue  the  milling  business. 
The  testator's  personal  estate  at  the  time  of  his  death,  which  occurred  soon 
after  making  the  will,  was  totally  insufficient  to  pay  his  debts.  Held, 
that  this  fact,  taken  in  connection  with  the  will,  failed  to  show  an  inten- 
tion to  charge  the  real  estate  with  the  payment  of  debts;  that,  upon  the 
testator's  death,  G.  took  an  absolute  title  to  an  undivided  one-half  of  the 
real  estate,  and,  upon  a  subsequent  conveyance  to  him  by  the  widow 
and  E.  of  the  mill  premises,  his  title  became  perfect,  subject  only  to 
a  disposition  thereof  by  proceedings  under  the  statute,  instituted  by 
the  testator's  creditors  to  compel  a  payment  of  their  debts. 

After  the  testator's  death,  the  city  of  R.  commenced  proceedings  to  acquire 
title  to  certain  water  rights  which  were  appurtenant  to  the  mill  property. 
G.  soon  after  assigned  to  H.  all  his  interest  in  any  award  as  security  for 
his  indebtedness  to  H.,  and  thereafter  made  a  general  assignment  to  H. 
for  the  benefit  of  creditors.  An  award  was  made  to  G.  and  E. ,  as  owners, 
of  $21,000.  Held,  that  by  the  devise  and  conveyance  G.  became  entitled 
to  the  award,  freed  from  any  claims  on  the  part  of  the  testator's  cred- 
itors; that  under  and  by  the  assignments  H.  became  entitled  to  the  whole 
of  the  fund;  to  repay  himself,  first,  the  amount  of  the  indebtedness 
secured,  and  to  distribute  the  residue  among  the  creditors  of  his  assignor 
under  the  general  assignment. 

In  re  City  of  Rochester  (46  Hun,  661)  reversed. 

(Argued  June  5, 1888;  decided  June  29,  1888.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fifth  judicial  department,  made  October  4, 1887, 
affirming  an  order  of  Special  Term  which  denied  a  motion 
to  confirm  the  report  of  a  referee  and  directed  as  to  the  dis- 
position of  an  award  herein  for  certain  water  rights  con- 
demned for  the  use  of  the  city  of  Rochester.  (Reported 
below,  46  Hun,  651.) 

Prior  to  the  year  1878  the  city  of  Rochester  constructed 
a  system  of  water-works,  by  which  it  used  certain  water 
privileges  which  were  appurtenant  to  the  lands  of  one  Hiram 
Smith.  In  that  year  he,  with  other  owners  of  premises  simi- 
larly affected,  commenced  an  action  to  restrain  the  city.  He 
was  unsuccessful  until,  by  the  judgment  of  this  court,  his 
right  to  maintain  the  action  was  established.  (92  N.  Y.  463.) 
After  the  reversal  by  this  court  of  the  judgments  below,  an 
order  of  injunction  was  granted.  Hiram  Smith  died  May  14, 
1883,  leaving  a  will,  dated  April  10,  1883,  by  which  he  dis- 
posed of  his  real  and  personal  estate  as  follows,  viz. : 

"  Fvr%£.  After  all  my  lawful  and  just  debts  are  J>aid  and  dis- 
charged, I  give  and  bequeath  unto  my  wife,  Emily  C.  Smith, 
one  equal  one-third  of  all  the  personal  property  of  which  I  may 
die  seized,  and  the  use  or  income  from  one-third  of  my  real 
estate,  during  the  term  of  her  natural  life. 

"Second.  The  residue  or  remainder  of  my  real  and  personal 
estate  of  every  name  or  nature,  I  give,  devise  and  bequeath 
unto  my  son  George  R.  Smith  in  manner  following:  One 
equal  one-half  of  the  same  to  him  absolutely.  The  other 
equal  one-half  to  him  in  trust  for  the  benefit  and  maintenance 
of  my  daughter  Emma  C.  Smith."  *  *  *  That  testator 
empowered  his  son  to  manage  Emma's  share  and  to  pay  over 
to  her  the  income  and  also  such  part  of  the  principal  as  he 
might  choose ;  and  he  might  transfer  to  her  the  title  to  the 
property  held  by  him  as  trustee  and,  upon  properly  accounting, 
thus  release  himself  from  the  trust.  Power  was  given  to 
him,  as  executor  or  trustee,  to  sell,  etc.,  any  of  testator's 
property  and  to  invest  the  same  according  to  his  discretion, 
and  the  right  was  given  also  to  continue  the  business  in  which 
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testator  was  engaged  at  the  time  of  his  death,  in  testator's 
name  or  otherwise,  for  such  time  as  he  might  choose.  George 
qualified  as  executor. 

At  the  time  of  his  death  the  testator  was  engaged  in  the 
milling  business.  In  November  following  his  death,  for 
considerations  expressed  in  the  conveyance,  the  widow  and 
daughter  of  deceased  conveyed  to  George  the  flouring-mill 
premises,  water  privileges  and  rights,  now  in  question,  the 
macliinery,  stock  in  trade  and  indebtedness  due  the  estate ;  he 
assuming  payment  of  all  incumbrances  and  indebtedness. 

In  March,  1884,  the  city  of  Rochester  instituted  these  pro- 
ceedings to  acquire,  as  against  the  owners  of  the  mill  property 
in  question,  and  of  other  owners  of  mill  privileges,  the  per- 
manent and  perpetual  right  to  draw  water  to  condemn 
the  privileges  injured  thereby,  and  to  ascertain,  by  commis- 
sioners, the  amount  of  the  compensation  to  be  made  to  such 
owners.  In  June,  1885,  the  commissioners  awarded  to  George 
and  Emma  Smith,  as  owners,  the  sum  of  $21,000.  George, 
being  indebted  to  William  Hamilton,  appellant  herein,  had 
assigned  to  him,  in  March,  1884,  all  his  interest  in  the  award 
as  security  for  what  was  owing  then  and  for  what  he  might 
thereafter  become  indebted  to  him  for.  Hamilton's  claim 
amounted,  at  the  time  of  these  proceedings,  to  some  $14,000. 
In  December,  1884,  George  made  a  general  assignment  to 
said  Hamilton  for  the  benefit  of  his  creditors.  When  the 
award  of  damages  was  made  the  conflicting  claims  to  the 
fund  were  referred  for  determination.  They  were  made  by 
Hamilton,  by  creditors  of  the  decedent  Hiram  Smith  and 
by  George,  as  executor  of  his  father's  will.  He  filed  his  first 
account,  as  such  executor,  in  September,  1886,  which,  at  the 
time  of  these  proceedings,  had  not  been  judicially  settled; 
from  which  it  appeared  that  there  were  presented  debts  against 
the  estate,  in  addition  to  claims  allowed  and  paid  in  full, 
amounting  to  about  $25,000,  of  which  about  $23,000  remain 
unpaid  and  unsecured. 

The  referee  sustained  the  claim  of  Hamilton  to  the  fund  in 
Sickels  —Vol.  LXV.     21 
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virtue  of  the  assignment  to  him  individually  and  of  the  other 
assignment  to  him  for  the  benefit  of  George's  creditors, 
holding  that  the  real  estate  was  not  devised  charged  with  the 
payment  of  testator's  debts.  At  Special  Term,  however,  his 
report  in  that  respect  was  modified  and  payment  ordered  to 
be  made  to  George,  as  executor,  for  distribution  among  the 
creditors  of  the  estate.  This  disposition  of  the  fund  by  the 
Special  Term  was  sustained  by  the  General  Term,  and  from 
the  order  of  the  General  Term  Hamilton  appealed  to  this  court. 

Theodore  Bacon  for  appellant.  The  limitation  prescribed 
by  the  statute  constitutes  a  bar  to  any  proceeding  to  charge 
the  realty  with  the  payment  of  debts.  {Slocum  v.  English, 
2  Hun,  78  ;  62  N.  Y.  494 ;  Parkinson  v.  Jacobson,  18  Hun, 
353.)  The  court  erred  in  holding  that  the  will  of  Hiram 
Smith  made  his  debts  a  charge  upon  his  real  estate.  {Lupton 
v.  Lupton,  2  Johns.  Ch.  614 ;  Reynolds  v.  Reynolds,  16  N.  Y. 
257, 261 ;  Shutters  v.  Johnston,  38  Barb.  80,  84,  85, 90 ;  Myers 
v.  Eddy,  47  id.  263,  270,  274 ;  Willard  on  Exrs.  392 ;  Kinnier 
v.  Rogers,  42  N.  Y.  531.)  Though  the  real  estate  be  charged, 
yet  the  personal  estate  is  the  proper  fund  for  the  payment  of 
debts  and  legacies  and  is  to  be  first  applied  before  charging  the 
real  estate.  {Lupton  v.  Lupton,  2  Johns.  Ch.  614.)  If  a  testa- 
tor gives  a  legacy  without  specifying  who  shall  pay  it,  or  out 
of  what  fund  it  shall  be  paid,  the  legal  presumption  is  that  he 
intended  it  should  be  paid  out  of  his  personal  estate  only,  and 
if  that  is  not  sufficient  the  legacy  fails.  {Harris  v.  Fly,  2 
Paige,  425 ;  Myers  v.  Eddy,  47  Barb.  271.)  The  state  of 
the  testator's  property  cannot  be  resorted  to  as  a  criterion  to 
explain  his  will.  {Tole  v.  Hardy,  6  Cow.  333,  341 ;  Heslop 
v.  Gatton,  71  111.  528 ;  Wright  v.  Denn,  10  Wheat.  81.)  An 
unexpressed  intent  to  charge  debts  upon  the  realty  ought  not 
to  be  inferred  from  a  mere  formula.  {Myers  v.  Eddy,  47 
Barb.  274 ;  Shallcross  v.  Finden,  3  Ves.  738 ;  Shvlters  v. 
Johnston,  38  Barb.  85;  Taylor  v.  Dodd,  58  ST.  Y.  335,  347,)" 
The  residuary  clause  did  not  operate  to  charge  the  debts  upon 
the  real  estate.    {Lupton  v.  Lupton,  2  Johns.  Ch.  623 ;  Rey- 
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nolds  v.  Reynolds,  16  N.  Y.  260 ;  Kinnier  v.  Rogers,  42  id. 
534 ;  Myers  v.  Eddy,  47  Barb,  263 ;  3  Atk.  626,  note ;  2  Johns. 
Ch.  624.)  Even  had  the  real  and  personal  estate  been  blended, 
as  assumed  by  the  court,  such  blending  does  not  operate  to  effect 
a  charge  not  otherwise  appearing  in  the  will.  (Lupton  v. 
Lupton,  2  Johns.  Ch.  623 ;  Nyssen  v.  Gretton,  2  Y.  &  C.  222 ; 
Reynolds  v.  Reynold*?  Exrs.,  16  N.  Y.  261,  262 ;  Kinnier  v. 
Rogers,  42  id.  534.) 

J.  A.  Stutt  for  respondent.  The  injury  to  the  Honeoye 
Falls  mill  property,  caused  by  the  construction  of  its  water- 
works by  the  city  of  Rochester  being  in  the  nature  of  a  trespass, 
did  not  run  with  the  land,  but  a  right  of  action  therefor 
accrued  to  Hiram  Smith  before  his  death,  was  a  personal  claim, 
and  on  his  death  passed  as  personal  property  and  not  as  real 
estate  to  his  executor,  and  as  such  was  a  primary  fund  for  the 
payment  of  his  debts.  (SchuyUill  <&  Susquehanna  R.  R. 
Co.  v.  Decker,  2  Watts  [Pa.]  343 ;  McFadden  v>  Johnson, 
72  Penn.  335,  336;  McClintoch  v.  R.  R.  Co.,  16  P.  F. 
Smith,  409;  King  v.  Mayor,  etc.,  102  N.  Y.  171,  175.)  The 
first  assignment  to  Hamilton  was  a  mere  mortgage,  was  not 
recorded ;  the  second  assignment  was  a  voluntary  conveyance, 
without  new  or  valuable  consideration  paid,  and  so  neither  of 
the  assignments  to  Hamilton  was  protected  by  the  recording 
acts.  {Tiffany  v.  Warren,  37  Barb.  571;  Dickinson  v. 
Tillinghast,  4  Paige,  220 ;  Shotwell  v.  Harrison,  30  Mich. 
179.)  All  the  bequests  and  devises  of  the  will  being  made 
"  after  all  just  and  lawful  debts  are  paid  and  discharged,"  and 
as  the  residuary  clause  relates  to  both  real  and  personal  property 
without  distinction  between  the  two  kinds  of  property  and 
the  executor  is  given  a  power  to  "  sell,  transfer  and  convey, 
mortgage  or  lease  any  of  the  property,"  it  would  be  a  strained 
and  unreasonable  construction  to  hold  that  this  award  was  real 
property  and  that  the  testator  did  not  intend  to  charge  upon  his 
real  estate  the  payment  of  his  debts.  (Shallcross  v.  Finden, 
3  Vesey,  Jr.  738 ;  Lupton  v. Lupton,  2  Johns.  Ch.  614;  Harris 
v.  Fly,  7  Paige,  421 ;  Tracy  v.  Tracy,  15  Barb.  503 ;  Reynolds 
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v.  Reynolds,  16  N.  Y.  257 ;  Manson  v.  Manson,  8  Abb.  N.  C. 
12i ;  Shutters  v.  Johnson,  38  Barb.  808 ;  Taylor  v.  Dodd,  58 
K  T.  334,  335,  346.)  Since  by  the  will  the  real  as  well  as  the 
personal  estate  was  charged  with  the  payment  of  the  testator's 
debts  the  provision  of  the  Code  of  Civil  Procedure,  referred 
to  by  the  referee  (§  2749),  is  not  applicable,  including  the  three 
years  limitation  therein  provided  (Code,  §  2750).  The  claim 
to  the  fund  was  held  in  trust  by  George  R.  Smith,  as  executor, 
and  if  Hamilton  received  it  at  all,  it  came  to  him  impressed 
with  the  same  trust,  so  that  he  must  account  for  it  as  trustee 
ex  maleficio.  (Segdkin  v.  Meyer,  94  N".  Y.  474 ;  Boyce  v. 
Broekway,  31  id.  490 ;  Grand  Trunk  Railway  v.  Edwards, 
56  Barb.  408.) 

Gray,  J.  Section  2749  of  the  Code  of  Civil  Procedure 
provides  that  "  real  property,  of  which  a  decedent  died  seized 
*  *  *  may  be  disposed  of  for  the  payment  of  his  debts 
and  funeral  expenses,  as  prescribed  in  this  title,  except  where 
it  is  devised  expressly  charged  with  the  payment  of  debts  and 
funeral  expenses,"  etc. 

Section  2750  provides  that  such  a  disposition  may  be 
effected  by  a  proceeding  before  the  Surrogate's  Court,  insti- 
tuted by  unsecured  creditors  u  at  any  time  within  three  years 
after  letters  were  first  duly  granted  within  the  State,  upon  the 
estate  of  a  decedent."  By  the  force  of  these  enactments,  the 
debts  of  a  decedent,  by  the  rights  of  creditors,  will  seek  the 
real  estate  when  the  personalty  is  exhausted,  and  the  only 
restriction  upon  their  rights  is  the  not  unreasonable  one  of  the 
period  of  time  within  which  they  shall  be  enforced.  As 
the  three  years  had  more  than  elapsed  in  this  case,  the  statu- 
tory remedy  of  the  creditors  of  Hiram  Smith  against  the  real 
estate  is  no  longer  available.  The  question  of  the  proper 
disposition  of  the  fund  in  question  is,  therefore,  of  considerable 
moment  to  the  parties  interested  in  his  estate. 

The  water  privileges,  which  the  city  of  Rochester,  through 
its  proceedings,  condemned,  were  appurtenant  to  the  real 
estate  devised  by  the  testator.     They  constituted  an  easement 
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attaching  to  the  land  of  the  devisee,  which  would  pass  as  an 
incident  to  it  This  fund,  therefore,  partakes  of  the  nature  of 
realty,  and  for  every  purpose  is  to  be  treated  as  its  representa- 
tive here. 

The  General  Term,  in  their  conclusions  below,  seemed 
influenced,  in  construing  the  terms  of  the  will,  by  extrinsic 
circumstances,  which,  when  called  in  aid  of  the  discovery  of 
the  intention  of  the  testator,  led  them  to  find  an  intention  to 
charge  his  lands  with  the  payment  of  his  debts.  They  concede 
that  the  power  of  sale  is  not,  in  terms,  significant  in  that  direc- 
tion ;  but  they  thought  the  words  "  after  all  my  just  and  lawful 
debts  are  paid  and  discharged,"  in  the  will,  had  such  signifi- 
cance in  connection  with  the  fact  that  the  testator's  personal 
estate  at  the  time  of  his  death  (which  was  shortly  after  the 
making  of  his  will)  was  so  inadequate  for  the  purpose  of  dis- 
charging his  debts,  as  to  make  the  power  of  sale  consistent 
with  an  intention  that  the  debts  should,  so  far  as  necessary,  be 
a  charge  upon  the  realty. 

Whether  a  general  direction  for  the  payment  of  debts  and 
legacies  charges  the  real  estate  with  their  payment,  has  been 
the  subject  of  discussion  in  the  courts  from  an  early  period. 
The  question  has  more  often  been  raised  with  respect  to 
legacies.  For  obvious  reasons,  the  question  of  whether  debts 
are  made  a  charge  upon  real  estate  devised  has  not  demanded 
much  attention  from  our  courts.  The  existence  of  the  statu- 
tory provisions  referred  to,  which  give  to  creditors  a  right  to 
have  the  real  estate  of  a  decedent  disposed  of,  and  which  are 
usually  availed  of,  removes  the  necessity  for  raising  that  ques- 
tion. We  do  not  think  that  the  course  of  administration  should 
be  changed  in  this  case,  or  ever,  without  clear  evidence  of 
intention.  In  Lupton  v.  Lupton  (2  Johns.  Ch.  614),  the 
chancellor  had  before  him  the  question  of  whether  legacies 
were  charged  upon  the  real  estate,  and  it  is  elaborately  con- 
sidered. But  in  the  course  of  his  opinion  he  made  these 
remarks:  "Thus,  where  the  testator  devises  the  real  estate 
after  payment  of  debts  and  legacies,  as  in  Tompkins  v. 
Tompkins  (Prec.  in  Ch.  397),  and  in  Shallcross  v.  Finden 
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(3  Vesey,  738),  or  where  he  devised  the  real  estate  after  a 
direction  that  debts  and  legacies  he  first  paid,  as  in  Trott  v. 
Vernon  (Prec.  in  Ch.  430),  and  in  Williams  v.  Chitty  (3  Vesey, 
545),  the  real  estate  has  been  held  to  be  charged.  It  is  not 
sufficient  that  debts  or  legacies  are  directed  to  be  paid.  Tliat 
alone  does  not  create  the  charge,  but  they  must  be  directed 
to  be  first  or  previously  paid,  or  the  devise  declared  to  be 
made  after  they  are  paid." 

Courts  should  be  6low  to  construe  an  intention  to  charge 
the  payment  of  debts  upon  a  devise  of  real  estate,  from  the 
use  in  a  will  of  formal  words,  or  the  presence  of  commonly 
employed  phrases.  Of  such  a  case  this  seems  a  fair  illustra- 
tion. For,  beyond  the  opening  words  of  the  will, u  after  all  my 
lawful  and  just  debts  are  paid,  I  give,  etc.,  to  my  wife,"  etc.,  the 
•  instrument,  concededly,  is  devoid  of  any  expression  or  declara- 
tion by  the  testator  of  intention  as  to  the  mode  of  payment  of  his 
debts.  These  words  have  become  a  usual  formula  in  wills^ 
and  to  their  presence  in  a  will  I  think  we  should  give  no 
greater  significance  than  was  given  by  the  Chancellor  in  Imp- 
ton  v.  Lupton  {supra)  to  the  use  of  the  words  which  give 
"  the  rest,  residue  and  remainder  of  real  and  personal  estate 
not  hereinbefore  already  devised  and-  bequeathed."  He  said : 
"  If  that  residuary  clause  created  such  a  charge,  the  charge 
would  have  existed  in  almost  every  case,  for  it  is  the  usual 
clause  and  a  kind  of  formula  in  wills."  If  we  except  the 
formal  words  with  which  this  will  opens,  the  testator's 
language  furnishes  no  inference  or  clue  of  intention.  In 
Einnier  v.  Rogers  (42  N".  Y.  531)  it  was  said :  "  There  is  no 
special  designation  of  the  fund  or  property  from  which  the 
debts  and  said  annuities  and  legacies  and  provisions  are  to  be 
paid  and  satisfied.  The  personal  estate  is,  therefore,  the 
primary  fund  applicable  thereto,  and  the  devise  of  the  residu- 
ary estate,  being  in  general  terms,  without  any  declaration  or 
statement,  that  the  real  estate  is  given  after  or  subject  to  the 
payment  thereof,  or  of  any  part  thereof,  there  is  no  ground 
for  the  inference  that  the  testator  intended  to  appropriate  it 
to  such  purposes." 
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The  case  of  Reynolds  v.  liej/jwlds  (16  N.  Y.  257),  which 
has  been  cited,  furnishes  authority  for  the  proposition  that  to 
create  a  charge  upon  real  estate  there  must  be  either  express 
directions  to  that  effect,  or  the  intention  thus  to  charge  it  must 
be  implied  from  the  whole  will  taken  together 

In  this  will  the  gift  of  the  residuary  real  and  personal  estate 
refers  to  what  remains  after  the  gifts,  in  the  prior  clause, 
to  the  wife  of  one-third  of  the  personalty  and  of  the  income 
of  one-third  of  the  realty.  No  equitable  conversion  is  worked 
of  the  real  estate  into  personalty  by  the  power  of  sale  to 
George  as  the  executor  and  trustee ;  for  it  was  not  obligatory 
upon  him,  and  a  merely  discretionary  power  of  selling  pro- 
duces no  such  result. 

It  may  not  be  amiss  to  note  the  distinction  here  that  the 
real  estate  was  neither  devised  to  the  executor,  nor  was  a  fund 
given  or  created  for  the  payment  of  the  debts,  beyond  the 
personalty.  Testator's  son,  George,  was  the  devisee  of  an 
undivided  interest  in  common  with  others,  who  had  no  part  in 
the  execution  of  the  will.  We  recognize  the  rule  insisted 
upon  that  the  intention  of  the  devisor  is  to  be  sought  out  by 
all  possible  investigation  and  observed  with  strictness,  however 
untechnically  expressed.  The  rule  is  one  of  construction 
adopted  from  a  very  early  period,  and  it  has  uniformly  been 
sustained  in  the  courts.  But  we  should  be  careful,  in  apply- 
ing the  rule,  not  to  construct  an  intention  from  words  which 
have  acquired  from  constant  use  merely  a  formal  or  customary 
character  and,  for  that  reason,  have  ceased  to  have  great 
import  as  expressions  of  the  will  maker.  It  is  argued,  how- 
ever, that  by  the  terms  of  this  instrument,  read  in  the  light 
of  surrounding  circumstances,  the  testator's  words,  as  to  pay- 
ment of  his  debts,  are  given  a  force,  which  as  general  words 
they  might  not  otherwise  have  in  the  will.  The  General  Term 
opinion  concedes  that  they,  or  general  words  of  like  character, 
in  the  opening  paragraph  of  a  will,  do  not  necessarily  have  the 
effect  to  make  testator's  debts  a  charge  upon  real  estate.  But 
the  learned  judge  at  General  Term  considered  there  was  a 
blending  of  the  disposition  of  the  real  and  personal  estate, 


168  Matter  of  City  op  Rochester.         «     [June, 

Opinion  of  the  Court,  per  Gray,  J. 

which,  with  the  fact  of  the  excess  in  the  amount  of  his  debts 
over  his  personal  estate,  seemingly  made  the  entire  devises  and 
bequests  subject  to  the  payment  of  his  debts.  We  cannot  so 
view  the  terms  of  this  will,  or  deduce  such  inferences  from  the 
surrounding  circumstances.  Inadequacy  of  the  personalty  is 
not  suggestive  of  any  intention,  in  view  of  the  existing  pro- 
Visions  of  the  Code  of  Civil  Procedure,  permitting  a  resort  to 
the  real  estate  by  the  creditors  of  a  decedent.  There  was  no 
blending  of  the  real  and  personal  estate  in  the  residuary  clause 
of  this  will.  They  are  kept  distinct  by  the  prior  clause  and  a 
different  direction  is  given  to  each.  The  testator's  wife  was 
given  one-third  of  the  personalty  and  the  income  from  one- 
third  of  the  realty  and  the  remainder  is  divided  between  his 
two  children ;  the  son  taking  his  share  absolutely  and  holding 
his  sister's  share  in  trust.  The  authority  given  in  the  will  to 
his  son  to  continue  the  milling  business  is  hardly  consistent 
witL  the  existence  at  the  time  of  an  idea  that  the  real  estate 
necessary  to  its  conduct  should  be  charged  with  testator's  debts. 

The  pending  action  against  the  city  of  Rochester  is  not  a 
circumstance  which  can  be  taken  as  suggestive  of  any  particu- 
lar intention  or  expectation  on  testator's  part.  That  action 
was  brought  for  equitable  relief,  and  success  meant  an  injunc- 
tion against  further  use  of  the  water  privileges,  but  no  money 
recovery  for  the  taking  of  property. 

The  proceedings  by  the  city  of  Rochester  to  acquire  the 
right  of  a  perpetual  use  of  the  water  privileges  appurtenant 
to  the  real  estate  of  which  Hiram  Smith  died  seized,  were 
instituted  after  testator's  death  and  when  George,  his  son,  by 
force  of  the  devise  in  the  will  and  of  the  conveyance  from 
his  mother  and  sister,  was  invested  with  the  title  to  the  whole 
of  the  real  estate  in  question.  Testator  had  a  right  of  action 
for  damages  for  the  injury  committed  upon  his  property 
rights  which  would  have  survived  to  his  executor ;  but  the 
object  of  the  proceeding  by  the  city  was  the  acquisition  by 
condemnation  proceedings  of  the  interest  of  George,  as  the 
owner,  in  the  property.  Without  further  elaboration  of  the 
point,  the  conclusions  at  which  we  have  arrived  are  :  (1.)  That 
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upon  the  death  of  Hiram  Smith,  his  son  George  became 
vested  with  the  absolute  title  to  an  undivided  half  of  the  real 
estate  in  question,  subject  to  the  provision  for  the  widow 
from  the  income,  free  from  any  charge  for  the  payment  of 
the  testator's  debts,  and,  upon  the  conveyance  to  him  by  his 
mother  and  sister,  his  title  to  the  whole  became  perfect; 
subject  only  to  be  disposed  of  through  proceedings  under  the 
statute  when  instituted  by  creditors  of  the  estate  to  compel  a 
payment  of  their  debts,  for  which  the  personalty  was  shown 
to  be  insufficient.  (2.)  That  the  fund  arising  out  of  the  pro- 
ceedings instituted  by  the  city  of  Rochester,  to  acquire  in 
perpetuity  the  water  privileges  in  question,  vested  in  George 
Tt.  Smith,  as  the  owner,  by  said  devise  and  conveyance,  of  the 
property  taken,  freed  from  the  claims  of  testator's  creditors. 
(3.)  That  by  the  assignment  from  George  ft.  Smith,  William 
Hamilton,  this  appellant,  became  entitled  to  the  whole  of  the 
fund  created  by  the  award,  with  which  he  may  first  rep<iy  to 
himself  the  amount  owing  to  him,  for  which  the  first  assign- 
ment was  made  as  security,  and  then  is  to  distribute  the  balance 
remaining  in  his  hands  to  the  creditors  of  his  assignor,  under 
the  second  assignment  made  for  their  benefit. 

The  order  of  the  General  Term,  therefore,  should  be 
reversed,  and  the  order  of  the  Special  Term  modified  in 
accordance  with  the  report  of  the  referee,  and  as  so  modified 
affirmed,  with  costs  to  the  appellant  in  both  courts. 

All  concur,  except  Danforth,  J.,  not.  voting. 

Ordered  accordingly. 
Sickbls— Vol.  LXV     22 
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Chables  W.  Tabbell,  Appellant,  v.  The  Royal  Exchange 
}}g  gj  Shipping  Company  (Limited),  Respondent. 

110    170 

130  633        While  the  obligation  of  a  common-carrier  by  water  is,  not  only  to  carry  the 
I no  170J  goods  to  the  port  of  destination,  but  to  deliver  them  there  to  the  con- 

' '  signee,  and  so  does  not,  ipso  facto,  cease  on  the  unloading  of  the  goods 

from  the  ship  and  their  deposit  upon  a  wharf,  when  the  place  of  discharge 
is  the  terminus  of  the  particular  voyage,  a  delivery  which  will  discharge 
the  carrier,  may  be  constructive,  not  actual. 

To  constitute  a  constructive  delivery  the  carrier  must,  if  practicable,  give 
notice  to  the  consignee,  and,  when  this  has  been  done,  and  the  goods  are 
discharged  in  the  usual  and  proper  place,  and  reasonable  opportunity 
afforded  to  the  consignee  to  remove  them,  the  liability  of  the  carrier,  as 
such,  terminates. 

The  general  duty  of  such  a  carrier  to  deliver,  and  of  a  consignee  to  receive, 
is  not  essentially  changed  by  a  clause  in  the  bill  of  lading  providing  that 
the  goods  are  to  be  delivered  "  from  the  ship's  deck,  when  the  ship- 
owner's liability  shall  cease,"  or  by  a  clause  that  the  goods  are  to  be 
received  "  immediately  the  vessel  is  ready  to  discharge." 

A  carrier's  whole  duty  is  not,  however,  discharged  in  all  cases  by  a  con- 
structive delivery  which  terminates  his  strict  responsibility  as  carrier. 
Although  the  consignee  may  neglect  to  accept  or  receive  the  goods,  the 
carrier  is  not  justified  in  abandoning  them,  or  in  negligently  exposing 
them  to  injury.  So  long  as  he  has  the  custody,  although  there  has  been 
a  constructive  delivery,  it  is  his  duty,  as  bailee  or  warehouseman,  to 
take  ordinary  care  of  them. 

A  quantity  of  tin  was  shipped  in  India  on  board  defendant's  steamship, 
under  a  bill  of  lading,  stipulating  that  the  tin  should  be  transported  to 
London  and  thence  by  steamer  to  New  York.  The  steamer  having  the 
consignment  of  tin  on  board  arrived  at  her  wharf  in  New  York  harbor 
on  Saturday,  and  notice  was  on  the  same  day  given  to  the  consignees. 
The  goods  were  discharged  from  the  ship  on  Monday  and  deposited  on 
the  proper  wharf.  After  the  consignees  had  had  three  full  days  to  remove 
the  tin,  it  was  discovered  that  part  of  it  had  been  removed  from  the 
wharf  by  some  one  without  authority  from  the  consignees.  In  an  action 
to  recover  for  the  loss,  held,  that  as  said  loss  occurred  after  the  lapse  of  a 
reasonable  time  for  the  removal  of  the  tin  by  the  consignees  after  notice, 
defendant  was  not  liable  as  a  common-carrier. 

It  appeared  that  the  wharf  was  closed  by  a  gate  through  which  the  missing 
tin  must  have  been  taken;  that  the  delivery  to  consignees  of  cargo 
landed  at  defendant's  wharf  was  under  the  direction  of  a  delivery  clerk, 
who  had  been  instructed  not  to  deliver  goods  to  be  taken  from  the 
wharf  without  taking  a  receipt,  and  that  it  was  the  practice  of  the  gate- 
man,  when  goods  were  being  removed  by  a  cartman,  to  count  the  load 
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and  take  the  cartman's  receipt  in  a  book  provided  for  that  purpose.  The 
delivery  clerk  testified  that  when  he  knew  the  cartmen,  he  sometimes 
permitted  them  to  take  goods  without  receipting  for  them.  There  were 
no  receipts  taken  for  the  tin  in  question.  The  balance  of  the  consign- 
ment,  which  was  delivered  on  orders  of  the  consignees,  was  receipted  for. 
Held,  that  the  servants  of  defendant  were  negligent  in  omitting  to  take 
ordinary  care  in  the  custody  of  the  tin  in  question,  permitting  it  to  be 
removed  without  taking  receipts;  that  defendant  was  chargeable  with 
such  negligence,  and  so  was  liable  for  the  loss. 

Also,  held,  that  although  the  complaint  was  based  solely  on  the  contract  of 
affreightment,  as  the  case  was  tried  upon  both  theories  of  liability  without 
objection,  it  was  too  late  to  take  the  objection  here. 

Tarbell  v.  Royal  Exchange  Shipping  Company  (21  J  &  S.  190)  reversed 

(Argued  June  6, 1888;  decided  June  29,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  May  11,  1886,  whicli 
reversed  a  judgment  in  favor  of  plaintiff,  entered  upon  a 
decision  of  the  court  on  trial  without  a  jury.  (Reported  below, 
21  J.  &  S.  190.) 

This  action  was  brought  to  recover  damages  for  the  non- 
delivery in  New  York  of  sixty-three  slabs  of  tin,  part  of  a 
shipment  of  1,702  slabs,  made  at  Singapore,  India,  September 
7,  1882,  under  a  bill  of  lading  stipulating  that  the  tin  should 
be  transported  from  Singapore  to  London,  per  the  steamer 
"  Thibet,"  and  thence  by  a  steamer  of  the  Monarch  line  to  New 
York. 

The  "  York  City,"  having  the  consignment  of  tin  on  board, 
arrived  at  her  wharf  in  Jersey  City,  on  Saturday,  Septem- 
ber 25,  1882.  On  the  same  day  notice  was  given  by  the 
agents  of  the  defendant  to  Mayer  Bros.  &  Co.,  the  assignees, 
of  the  bill  of  lading,  of  the  arrival  of  the  vessel,  and  on  that 
day  Mayer  Bros.  &  Co.  entered  the  tin  at  the  custom-house, 
and  there  being  no  duty  on  tin,  obtained  a  free  permit  for  its 
discharge.  On  Monday,  the  twenty-seventh,  the  consignees 
paid  the  freight  to  the  ship's  agents,  who  thereupon  gave  to 
Mayer  Bros.  &  Co.  a  delivery  order  addressed  to  the  delivery 
clerk  of  the  Monarch  line  at  Pavonia  ferry,  Jersey  City,  for 
the  delivery  of  the  tin.     Mayer  Bros.  &  Co.  presented  to  and 
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left  with  the  delivery  clerk,  on  the  same  day,  the  custom-house 
permit  and  the  delivery  order,  with  an  indorsement  on  the 
latter,  "  Deliver  to  our  order  only."  Before  the  arrival  of  the 
vessel  Mayer  Bros.  &  Co.  had  sold  to  one  Peter  Hayden, 
generally,  twenty-five  tons  of  tin  to  arrive,  and  he  had  made 
a  similar  sale  to  Lucius  Hart  &  Co.  On  the  afternoon  of  the 
same  day,  Mayer  Bros.  &  Co.  sent  a  weigher  to  the  defendant's 
wharf  to  weigh  the  tin,  instructing  him  to  separate  it  into  lots  of 
five  tons  each,  and  to  mark  the  lots  consecutively,  1, 2, 3, 4, 5,  etc. 
The  weigher  on  reaching  the  wharf  found  that  the  tin  had 
not  been  discharged  from  the  vessel,  but  was  told  by  the 
delivery  clerk  that  it  would  be  discharged  right  off.  He  did 
not  wait,  but  returned  to  the  wharf  on  the  morning  of  Friday, 
the  twenty-eighth,  about  eight  o'clock,  and  then  found  about 
thirty  tons  discharged  and  lying  on  the  wharf.  He  weighed 
and  divided  it  into  five  ton  lots,  numbered  it  as  instructed, 
and  completed  the  weighing  about  eleven  o'clock,  and  about 
noon  of  that  day  sent  returns  of  the  weights  to  Mayer  Bros. 
&  Co.  About  one  o'clock  of  the  same  day  Mayer  Bros.  & 
Co.,  in  fulfillment  of  the  contract  of  sale  to  Peter  Hayden, 
sent  to  him  an  order,  in  writing,  on  the  delivery  clerk  of  the 
vessel  for  the  delivery  to  him  of  lots  1, 2,  3,  4,  5  of  the  tin,  and 
with  the  order  sent  the  weigher's  return  of  the  said  five  lots. 
Peter  Hayden  at  once  indorsed  the  order  to  Lucius  Hart  & 
Co.,  his  vendees,  and  between  one  and  three  o'clock  delivered 
it,  with  the  weigher's  return,  to  that  firm.  Lucius  Hart  &  Co. 
made  no  effort  to  take  the  tin  that  day.  On  the  morning  of 
September  twenty-ninth  they  sent  two  trucks,  one  double  and 
one  single-horse  truck,  to  the  wharf  to  take  tin.  The  drivers 
were  accompanied  by  one  James  Coughran,  an  employe  of 
Lucius  Hart  &  Co.,  who  handed  to  and  left  with  the  delivery 
clerk  the  order  for  lots  1, 2,  3, 4,  5.  The  two-horse  truck,  before 
noon,  drew  two  loads  of  the  tin  to  the  store  of  Lucius  Hart 
&  Co.  in  New  York,  in  all  about  four  tons,  and  the  one-horse 
truck  one  load,  consisting  of  about  one  ton,  and  no  more  was 
drawn  on  that  day.  The  next  day,  the  thirtieth,  was  Thanks- 
giving Day,  Lucius  Hart  &  Co.  did  not  send  to  the  wharf  at 
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all  on  that  day,  though  the  wharf  was  open  for  business,  and 
other  merchants  sent  for  and  took  away  goods  on  that  day. 
On  the  morning  of  December  first  it  was  found  that  the  piles 
of  tin  included  in  the  order  to  Lucius  Hart  &  Co.,  had  been 
disturbed  and  that  sixty-three  slabs  of  tin  were  missing,  but 
when  the  sixty-three  slabs  were  taken  away  or  by  whom,  or 
Tinder  what  circumstances  is  not  disclosed. 

The  trial  judge  found  explicitly  that  they  were  not  stolen, 
although  there  is  an  apparent  inconsistency  between  this  find- 
ing and  an  expression  in  a  finding  proposed  by  the  defendant, 
adopted  by  the  judge,  in  which,  after  stating  that  on  the  morn- 
ing of  December  first  investigation  showed  that  sixty-three 
slabs  were  missing,  the  finding  concludes :  "  No  clue  to  the 
stolen  tin  was  ever  obtained." 

The  trial  court  found,  on  the  request  of  the  defendant,  as 
follows :  "  The  part  of  the  wharf  where  the  tin  lay  was  the 
private  wharf  of  the  defendant.  It  was  covered  with  a  sub- 
stantial building,  the  doors  of  which  were  locked  at  night. 
Two  watchmen  were  employed  by  the  defendant  to  watch  the 
wharf  by  day  and  four  by  night,  and  due  care  had  been  taken 
in  their  selection.  There  was  also  a  competent  person  in  the 
employ  of  the  defendant  to  keep  a  tally  of  the  cargo  taken  away 
by  merchants,  and  to  take  receipts  for  it."  It  was  shown  that 
the  delivery  of  cargo  landed  on  defendant's  wharf,  to  consignees, 
was  under  the  direction  and  supervision  of  the  delivery  clerk 
and  his  subordinates.  But  the  delivery  clerk  had  been 
instructed  by  the  defendant  not  to  deliver  goods  to  cartmen 
without  taking  a  receipt,  and  it  was  his  duty  to  take  receipts 
for  goods  before  he  permitted  them  to  be  taken  from  the 
wharf.  The  practice  was  for  the  gateman  to  count  the  load 
and  take  the  cartman's  receipt  in  a  book  provided  for  that 
purpose,  after  the  goods  were  loaded  and  before  the  cartman 
left  the  pier.  Madigan,  the  delivery  clerk,  testified  that  when 
he  knew  the  cartmen,  he  sometimes  permitted  them  to  take 
goods  without  receipting  for  them.  There  were  no  receipts 
taken  for  the  sixty-three  slab3  in  question.  The  three  loads 
taken  on  the  twenty-ninth  were  receipted  for  according  to  the 
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rule,  as  were  also  the  loads  subsequently  taken  by  Lucius  Hart  & 
Co.,  constituting  the  remainder  of  the  twenty-five  tons  pur- 
chased by  them,  less  the  sixty-three  slabs,  the  receipts  being  in 
form ;  "  Received  in  good  order  from  on  board  the  S.  S.  York 
City,  the  following  packages  for  Mayer  Bros.  &  Co.,"  with  a 
statement  of  the  number  of  slabs,  the  date,  the  number  of  the 
cart,  and  signed  by  the  cartman.  After  the  discovery  of  the 
loss  of  the  sixty-three  slabs,  the  defendant,  by  its  agents, 
made  diligent  inquiry  to  ascertain  what  had  become  of  them, 
but  was  wholly  unable  to  trace  them.  Each  slab  weighed 
more  than  100  pounds.  Due  demand  for  the  tin  was  made  of 
the  defendant  before  suit  brought. 

The  trial  judge  found  that  the  defendant  was  negligent  in  not 
warehousing  the  tin,  and  also  that  the  delivery  clerk  was  negli- 
gent in  permitting  goods  to  be  removed  from  the  dock  with- 
out taking  receipts  from  the  cartmen  in  every  instance,  and 
that  his  negligence  was  the  negligence  of  the  defendant  Judg- 
ment was  for  the  plaintiff,  for  the  value  of  the  missing  tin,  on  two 
grounds,  firsts  that  it  was  liable  as  carrier ;  and,  second,  if  this 
relation  had  terminated,  it  was  liable,  as  a  warehouseman,  for 
negligence.  The  General  Term  reversed  the  judgment  on 
the  ground  that  the  defendant's  responsibility  as  carrier  had 
terminated  by  a  delivery  of  the  tin  to  Mayer  Bros.  &  Co. 
before  the  loss  in  question,  taking  no  notice  of  the  other 
ground  of  liability  on  which  the  judgment  also  proceeded. 

Other  facts  are  referred  to  in  the  opinion. 

Charles  Blandy  for  appellants.  Defendant's  failure  to 
warehouse  the  tin  and  to  notify  the  consignees  that  reasonable 
time  to  remove  the  goods  had  expired,  was  negligence  for 
which  it  is  liable.  (CoUms  v.  Burns,  63  N.  Y.  1 ;  Gleaddl 
v.  Thompson,  56  id.  194,  197.)  It  was  competent  for  the 
defendant  to  put  its  own  construction  upon  its  duty  in  respect 
to  taking  receipts  for  goods  from  consignees.  (Stokes  v.  JReck- 
naffd,  38  Supr.  Ct  368.)  Defendant  was  liable  for  a  loss 
occurring  while  the  goods  were  in  its  possession  and  control, 
without  regard  to  the  lapse  of  time.    (Bank  of  Oswego  v. 
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Doyle,  91  N.  T.  32,  42.)  The  failure  of  defendant  to  deliver 
the  goods  raised  a  presumption  of  negligence.  (Canfield  v. 
Baltimore  Co.,  93  N.  T.  532,  538.)  As  the  reasonable  time 
of  the  consignee  to  remove  the  goods  had  not  expired  when 
the  loss  was  discovered,  the  defendant  was  liable  as  carrier 
without  regard  to  the  question  of  negligence.  (McKinney 
v.  Jewett,  90  K  Y.  267,  271.)  The  defendant  having  received 
the  tin  as  a  carrier,  it  became  its  duty  to  deliver  it  to  the 
proper  party,  and  this  duty  was  equal  to  its  duty  to  carry,  and 
for  a  breach  defendant  is  liable  as  much  as  for  a  failure  to 
safely  carry.  (North  Penn.  Co.  v.  Commercial  Bk.,  37  Alb. 
L.  J.  82  [TJ.  S.  Sup.  Ct.  1887] ;  Thurmxm  v.  Union  Pacific 
Co.,  106  N.  Y.  579,  585 ;  Sherman  v.  Hudson  River  Co.,  64 
id.  254,  259.)  The  goods  were  never  delivered,  but  deposited 
on  its  closed  pier  in  charge  of  its  servants,  for  delivery  to 
plaintiff,  in  the  ordinary  manner,  and  as  fast  as  circumstances 
would  permit  removal.  After  such  deposit  the  defendant 
retained  the  possession  as  carrier  and  was  liable  for  the 
delivery  as  carrier.  (GleadeU  v.  Thompson,  3  J.  &  S.  232, 
238;  affirmed,  56  N.  Y.  194,  197;  Could  v.  Chopin,  20  id. 
259,  264;  Rawson  v.  Holland,  59  id.  611,  615,  616;  Red- 
mond  v.  Liverpool  Co.,  46  id.  578 ;  Thompson  v.  Liverpool 
Co.,  12  J.  &  S.  407,  410.)  The  consignee  had  a  reasonable 
time  after  arrival  in  which  to  remove  the  goods,  and  until 
such  time  expires  they  are  at  the  risk  of  the  carrier,  who  is 
absolutely  liable  therefor.  (Redmond  v.  Liverpool  Co.,  46 
N.  Y.  578 ;  McKinney  v.  Jewett,  90  id.  269.)  Reasonable 
time  is  such  as,  under  all  ordinary  circumstances,  affords  an 
opportunity  to  remove  the  goods,  and  is  to  be  determined 
from  the  circumstances  of  each  case.  (McAndrew  v.  WhiUock, 
52  N.  Y.  40,  49.)  After  the  reasonable  time  allowed  the 
consignee  to  remove  goods  has  expired,  the  carrier  is  not 
thereby  released,  but  becomes  liable  as  warehouseman,  and  so 
continues  as  long  as  the  goods  are  in  its  custody  and 
control.  (Fairfax  v  N.  T.  C  Co.,  67  N.  Y.  11,  14; 
Bank  of  Oswego  v.  Doyle,  91  id.  32, 41, 42 ;  Collins  v.  Burns, 
63  id.  1,  5 ;  Canfidd  v.  Baltimore  Co.,  93  id.  532,  538 ;  Red- 
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Tnond  v.  Liverpool  Co.,  46  id.  578  ;  Furman  v.  Union  Pacific 
Co.,  106  id.  579 ;  Wellington  v.  Morey,  90  id.  656 ;  Vann  v. 
Bouse,  94  id.  402,  407  ;  City  Bk.  v.  Borne,  etc.,  Co.,  44  id. 
136,  144 ;  Penn.  Co.  v.  Commercial  Bk.,  37  Alb.  Law  Jour. 
82 ;  Viener  v.  ilT.  Y.,  etc.,  Co.,  50  N.  Y.  23,  25.)  Delivery 
by  the  carrier  on  the  order  of  the  consignee,  the  consignee 
holding  the  bill  of  lading,  is  proper  and  protects  the  carrier. 
{Colgate  v.  Penn.  Co.,  31  Hun,  297,  300 ;  affirmed,  102  jST.  Y. 
120.)  Refusal  to  so  deliver  renders  the  carrier  liable  to  such 
persons  for  the  damages  sustained  thereby.  {McEntee  v. 
JV.  J.  &>.,45  X.  Y.  34,  37 ;  Furman  v.  Union  Pacific  Co,  106 
id.  579  ;  Colgate  v.  Penn.  Co.,  102  id.  120.)  Evidence  of  the 
plaintiffs  witness,  Steckler,  as  to  the  statements  of  defendant's 
delivery  clerk,  Madigan,  made  to  Steckler  after  the  loss  had 
occurred,  was  properly  received,  to  the  effect  that  the  tin  was 
lost,  and  that  the  only  way  he  could  account  for  the  loss  was 
that  it  had  been  stolen,  not  misdelivered.  {St.  Nicholas  Bank 
v.  Savery,  13  J.  &  S.  97,  106 ;  Titos  v.  Glens  Falls  Co.,  81 
K  Y.  410,  420 ;  Sherman  v.  Merchants'  Bk.,  77  id.  304,  30S, 
309 ;  Harvey  v.  JST.  Y.  C.  &  II.  B.  B.  B.  Co.,  19  Hun,  556 ; 
Laning  v.  K.  Y.  C,  49  ST.  Y.  521,  538 ;  Chapman  v.  Erie 
Co.,  55  id.  579,  584 ;  Board  of  Comrs.  v.  Burr,  56  id.  665, 
667 ;  Tenny  v.  Berger,  93  id.  524,  531 ;  Dart  v.  Laimbeer, 
28  Week.  Dig.  44  Ct.  App.  1888 ;  Howell  v.  Hwych  2  Abb. 
Dec.  423,  426 ;  Goodrich  v.  Weston,  100  Mass.  362  ;  Sutler  v.' 
Flanders,  12  J.  &  S.  531,  532  ;  Lefler  v.  Field,  52  N.  Y.  621, 
622 ;  Mc Cotter  y.  Hooker,  8  id.  497a,  502,  503  ;  Painton  v. 
Northern  Co.,  83  id.  7, 14;  Colt  v.  Sixth  Ave.  Co.,  49  id.  671 ; 
CUmence  v.  City  of  Aiibum,  66  id.  334,  338.)  The  cause 
of  action  set  forth  in  the  complaint  was  for  damages  for  non- 
delivery, whether  the  defendant  was  liable  as  carrier  or  ware- 
houseman. {Knapp  v.  Fowler,  30  Hun,  512, 516 ;  Wellington 
v.  Morey,  90  N.  Y.  656i)  Plaintiff  was  entitled  to  recover  on 
either  ground  of  liablity  which  the  evidence  established. 
{Starkweather  v.  Quigley,  7  Hun,  26,  30 ;  Neftd  v.  Light- 
stone,  77  N.  Y.  96,  99.)  There  could  not  have  been  a  delivery 
of  the  goods  according  to  the  bill  of  lading  until  the  reason* 
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able  time  to  remove  them  had  expired.     {McKinney  v.  Jewett, 
90  N.  Y.  269.) 

William  Allen  Butter  for  respondent.  The  tin  was  duly 
delivered,  and  the  relation  of  the  defendant  to  it,  as  carrier, 
had  terminated  before  the  sixty-three  slabs  were  found  to  be 
missing.  {Hedges  v.  H  R.  It.  R.  Co.,  49  K  Y.  223.)  Even 
if  the  defendant  had  been  a  railroad  company,  its  responsi- 
bility as  a  carrier  would  have  ceased  when  the  consignees  of 
the  tin,  acting  with  diligence,  had  had  a  reasonable  time  to 
remove  it.  {Richardson  v.  Goddard,  23  How.  28;  Ely 
v.  New  Hamen  Steamboat  Co.,  53  Barb.  207,  216.)  The  liar 
bility  of  the  carrier  by  sea  continues  as  carrier  only  till  such 
time,  after  notice  to  the  consignee,  as  allows  him  opportunity 
to  remove  the  goods,  or  to  put  them  under  proper  care  or 
custody.  {Hedges  v.  H  R.  R.  R.  Co.,  49  K  Y.  223  ; 
Richardson  v.  Goddard,  23  How.  28, 29 ;  The  Eddy,  5  Wall. 
481,  495 ;  Ex  parte  Easton,  5  Otto,  68,  75.)  As  warehouse- 
man or  bailee  the  defendant  was  responsible  for  only  ordinary 
care,  and  negligence  must  be  proved  before  a  recovery  can  be 
had.  {DegraM  v.  Wilson,  17  Fed.  Eep.  698 ;  Hathom  v.  Ely, 
28  N.  Y.  78 ;  Whitworth  v.  E  R.  Co.,  87  id.  413,  421 ; 
Lamb  v.  Western  R.  R.  Co.,  89  Mass.  98 ;  Richardso?i  v. 
Goddard,  23  How.  [U.  S.]  28 ;  Garside  t.  Trent  Cfe.,4T.  E. 
581.)  As  soon  as  the  tin  left  the  dock  of  the  steamer  the  lia- 
bility of  the  carrier  as  such  terminated.  {The  Scmtee,  2  Bene- 
dict, 519.)  The  defendant  was  relieved  by  the  provision  of 
the  bill,  of  lading  exempting  from  liability  for  robbers,  thieves 
or  loss,  whether  arising  from  the  negligence,  default  or  error 
in  judgment  of  the  pilot,  master,  mariners,  engineers,  steve- 
dores, agents  or  other  persons  in  the  service  of  the  6hip-owner, 
and  occurring  before,  during  the  voyage,  or  at  the  port  of  dis- 
charge. {WUson  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  97  KY. 
89,  93.)  The  defendant's  relation  to  Lucius  Hart  &  Co.  after 
their  cartman  attended  and  took  "  possession  of  the  tin  "  was 
not  higher  than  that  of  bailee  without  reward.  {First  Nat. 
Sickbls— Vol.  LXV.     23 
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Bank  v.  Ocean  JVat  Bcmk,  60  N.  Y.  278.)  After  an  injury 
has  been  committed,  the  cause  of  action  cannot  be  discharged 
by  any  act  of  the  plaintiff  short  of  a  release  or  acceptance  of 
something  in  satisfaction.  (Bowman  v.  Teall,  23  "Wend. 
306,  308.) 

Andrews,  J.  The  bill  of  lading  contained  special  clauses 
defining  the  obligation  of  the  carrier  in  respect  to  the  delivery 
of  the  goods,  and  also  the  duty  of  the  consignees  as  to  receiving 
them.  By  the  first  of  the  clauses  referred  to,  the  goods  were 
"  to  be  delivered  from  the  ship's  deck  (when  the  ship-owner's 
responsibility  shall  cease),  at  the  port  of  New  Y  ork,"  and  by 
the  second  it  was  declared  that  the  goods  were  "  to  be  received 
by  the  consignees  immediately  the  vessel  is  ready  to  discharge, 
or  otherwise  they  will  be  landed  and  stored  at  the  sole  expense 
and  risk  of  the  consignees,  in  the  warehouses  provided  for  that 
purpose,  or  in  the  public  store,  as  the  collector  of  the  port  of 
New  York  shall  direct."  Among  the  exceptions  in  the  bill 
of  lading  is  one  against  loss  by  "  pirates,  robbers,  thieves,  etc., 
whether  such  perils  or  things  arise  from  the  negligence,  default 
or  error  in  judgment  of  the  pilot,  master,  mariners,  engineers, 
stevedores,  agents,  or  other  persons  in  the  service  of  the  ship- 
owner, and  occur  before,  during  the  voyage,  or  at  the  port  of 
discharge."  It  is  conceded  that  the  sixty-three  slabs  of  tin, 
the  value  of  which  the  plaintiff  seeks  to  recover  in  his  action, 
have  been  lost  and  have  never  come  to  the  actual  possession 
of  Mayer  Bros.  &  Co.,  or  their  assignees.  The  necessary  con- 
clusion from  the  evidence  is  that  they  were  removed  from  the 
wharf  of  the  defendant  after  they  had  been  discharged  from 
the  ship,  by  some  one  without  authority  of  the  true  owner. 
The  finding  that  they  were  not  taken  by  theft  leads  to  the 
alternative  conclusion  that  they  were  taken  by  some  person 
other  than  the  true  owner,  by  mistake,  but  with  the  passive 
acquiescence,  at  least,  of  the  persons  in  charge  of  the  wharf. 
If  the  original  taking  was  not  felonious,  it  is  difficult  to  resist 
the  conclusion  that  there  was  a  subsequent  felonious  appropriar 
tion,  in  view  of  the  fact  that  the  property  has  never  been 
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returned  and  that  all  efforts  to  trace  it  have  proved  unavailing. 
But  whether  taken  by  felony  or  mistake,  there  can  be  no 
reasonable  doubt  that  the  tin  in  question  passed  from  the 
wharf  of  the  defendants  through  the  usual  gate  through  which 
goods  were  taken,  and  under  the  observation  of  the  persons 
in  charge.  The  weight  of  each  slab  exceeded  100  pounds. 
The  ship  lay  against  the  wharf.  The  wharf  was  enclosed  on 
all  sides.  On  the  water  side  there  was  a  gate  for  the  discharge 
of  cargo  on  to  the  pier.  There  were  two  other  gates,  one  for 
the  entrance  of  trucks  and  one  through  which  the  loaded 
trucks  passed  on  leaving  the  wharf.  It  is  a  reasonable  infer- 
ence that  whether  the  tin  was  taken  by  felony  or  mistake,  the 
loss  would  have  been  prevented  if  the  defendant's  agents  in 
charge  of  the  wharf  had  required  from  the  person  taking  the 
tin  an  exhibition  of  his  authority,  and  had  followed  the  rule 
prescribed  by  the  defendant,  requiring  the  gateman  to  inspect 
goods  passing  the  gate  and  to  take  receipts  from  cartmen 
before  permitting  goods  to  leave  the  wharf.  It  is  not  claimed 
that  any  authority  was  exhibited  to  the  defendant's  agents 
other  than  the  original  order  of  Mayer  Bros.  &  Co.,  indorsed  to 
Lucius  Hart  &  Co.,  on  the  twenty-eighth,  to  deliver  the  twenty- 
five  tons  of  tin  embraced  in  the  order,  nor  that  any  receipt 
was  taken  by  the  gateman  for  the  sixty-three  missing  slabs. 
The  trial  judge  found,  in  substance,  that  the  defendant 
never  delivered  the  tin  pursuant  to  its  contract  of  carriage, 
but  held  it  at  the  time  of  the  loss  in  its  capacity  of  carrier, 
subject  to  the  rigorous  liability  imposed  upon  carriers  by  the 
common  law,  except  as  modified  by  the  bill  of  lading,  and 
that  the  tin  was  not  lost  by  any  of  the  perils  excepted  in  the 
bill  of  lading.  But  the  trial  judge  placed  the  right  of  the 
plaintiff  to  recover  on  an  additional  ground,  viz.,  actual 
negligence  on  the  part  of  the  defendant's  agents  and  servants 
in  the  care  of  the  goods  while  on  the  wharf,  by  reason  of 
which  they  were  lost,  and  held  that,  assuming  it  was  not 
liable  as  carrier  under  the  contract  of  affreightment,  it  was 
liable  for  a  breach  of  duty,  to  use  ordinary  care  in  the  protec- 
tion and  preservation  of  the  goods. 
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We  concur  in  the  conclusion  of  the  General  Term  that  the 
judgment  of  the  trial  court  cannot  be  supported  on  the  liability 
of  the  defendant,  as  carrier,  under  the  bill  of  lading.  The 
general  principle  that  the  duty  and  obligation  of  a  common- 
carrier  by  water,  does  not,  ipso  facto,  cease  on  the  unloading 
of  goods  from  the  ship  and  their  deposit  upon  a  wharf,  and 
especially  where  the  place  of  discharge  is  also  the  terminus 
of  the  particular  voyage,  is  the  settled  doctrine  of  this  court 
and  the  generally  accepted  doctrine  of  the  maritime  law. 
The  obligation  of  the  ship-owner  is  not  only  to  carry  the  goods 
to  the  port  of  destination,  but  to  deliver  them  there  to  the 
consignee.  But  a  delivery  which  will  discharge  the  carrier 
may  be  constructive  and  not  actual.  To  constitute  a  con- 
structive delivery  the  carrier  must,  if  practicable,  give  notice 
to  the  consignee  of  the  arrival,  and  when  this  has  been  done 
and  the  goods  are  discharged  in  the  usual  and  proper  place, 
and  reasonable  opportunity  afforded  to  the  consignee  to 
remove  them,  the  liability  of  the  carrier,  as  such,  terminates. 
The  duty  of  the  consignee  to  receive  and  take  the  goods  is  as 
imperative  as  the  duty  of  the  carrier  to  deliver.  Both  obli- 
gations are  to  be  reasonably  construed,  having  reference  to  the 
circumstances.  The  stringent  liability  of  the  carrier  cannot 
be  continued  at  the  option,  or  to  suit  the  convenience  of  the 
consignee.  The  consignee  is  bound  to  act  promptly  in  taking 
the  goods,  and  if  he  fails  to  do  so,  whatever  other  duty  may  rest 
upon  the  carrier  in  respect  to  the  goods,  his  liability,  as  insurer, 
is  by  such  failure  terminated.  {Redmond  v.  Liverpool  Co.y 
46  N.  Y.  578  ;  Hedges  v.  Hudson  H.  H.  JR.  Co.,  49  id.  223.) 

In  the  present  case  prompt  notice  of  the  arrival  of  the 
goods  was  given  by  the  defendant  to  Mayer,  Bros.  &  Co. 
They  were  discharged  from  the  ship  on  Monday,  September 
twenty-seventh,  and  deposited  on  the  proper  wharf.  The 
consignees  had  three  full  days  thereafter  in  which  they  could 
have  removed  the  tin,  before  the  first  of  December,  the  day 
when  the  loss  was  discovered.  They  were  not  prevented  from 
removing  it  from  the  wharf  during  those  days  by  any  act  of 
the  defendant,  or  by  any  vis  major,  and  it  is  very  clear  that 
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its  removal  during  that  time  was  practicable  in  the  exercise  of 
due  diligence  by  the  consignees.  {Richardson  v.  Goddard,  23 
How.  [U.  S.]  28.)  Under  these  circumstances,  the  defendant, 
under  the  authorities,  must  be  held  to  have  made  delivery  of 
the  tin  under  its  contract  as  carrier,  and  to  have  discharged 
itself  from  its  custody  as  such;  and  as  the  loss,  upon  the 
evidence  and  findings,  must  be  held  to  have  occurred  after 
notice  to  the  consignees  of  arrival,  and  the  lapse  of  a  reason- 
able time  for  the  removal  of  the  tin  from  the  wharf,  the 
General  Term  properly  overruled  the  first  ground  of  liability 
asserted  by  the  plaintiff.  The  general  duty  of  a  carrier  to 
deliver,  and  of  a  consignee  to  receive,  as  defined  in  the 
authorities  to  which  we"  have  referred,  is  not,  we  think,  essen- 
tially changed  by  the  clause  in  the  bill  of  lading  that  the  goods 
are  to  be  delivered  "from  the  ship's  deck,  when  the  ship- 
owner's responsibility  shall  cease,"  or  by  the  clause  that  the 
goods  are  to  be  received  by  the  consignee  "  immediately  the 
vessel  is  ready  to  discharge."  (OoUins  v.  Bums,  63  N.  Y.  1 ; 
Gleadett  v.  Thomson,  56  id.  194.)  The  defendant,  in  our 
view,  are  not  liable  as  carrier  for  the  reason  that  it  had  made 
delivery,  as  such,  according  to  the  general  rule  governing  the 
liability  of  carriers  by  water. 

But  this  conclusion  does  not  meet  the  other  ground  of  liability 
asserted,  and  found  by  the  trial  court,  viz.,  that  the  defendant 
neglected  to  exercise  due  and  proper  care  of  the  tin  and  neg- 
ligently permitted  it  to  be  taken  from  its  wharf  by  strangers, 
which  is  the  substance  of  the  findings  on  this  branch  of  the 
case.  It  is  claimed  by  the  learned  counsel  for  the  respondent 
that  this  cause  of  action  was  not  alleged  in  the  complaint,  and 
that  the  action  was  brought  exclusively  upon  the  contract  of 
affreightment,  and  the  duty  of  the  defendant  to  make  delivery 
under  the  bill  of  lading.  The  case  was  tried  upon  both 
theories  of  liability,  and  no  objection  was  made  that  a  cause  of 
action  for  negligence,  in  not  properly  caring  for  the  tin  after 
the  strict  liability  of  the  defendant  as  carrier  had  ceased,  was 
not  within  the  issues.  It  is  now  too  late  to  take  this  objection. 
( Wellington,  v.  Morey,  90  N.  Y.  656 ;  Vann  v.  Rouse,  94 
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id.  407.)  There  can  be  no  doubt,  we  suppose,  that  in  many 
cases  a  carrier's  whole  duty  in  respect  to  goods  carried  by  him 
is  not  discharged  by  a  constructive  delivery  terminating  his 
strict  responsibility  as  carrier.  Although  a  consignee  may 
neglect  to  accept  or  receive  the  goods,  the  carrier  is  not  thereby 
justified  in  abandoning  them,  or  in  negligently  exposing  them 
to  injury.  The  law  enables  him  to  wholly  exempt  himself 
from  responsibility  in  such  a  contingency  by  giving  him  the 
light  to  warehouse  the  goods.  When  this  is  done  he  is  no 
longer  liable  in  any  respect,  and  if  they  are  subsequently  lost 
by  the  negligence  of  the  warehouseman,  the  carrier  is  not  liable. 
(Redmond  v.  Liverpool  Co.,  46  N.  Y.  578,  and  cases  cited.) 
But  so  long  as  he  has  the  custody  of  the  goods,  although 
there  has  been  a  constructive  delivery  which  exempts  him 
from  liability  as  carrier,  there  supervenes  upon  the  original 
contract  of  carriage  by  implication  of  law,  a  duty  as  bailee  or 
warehouseman  to  take  ordinary  care  of  the  property.  This 
duty  of  ordinary  care  rested  upon  the  defendant  in  this  case. 
The  tin,  it  is  true,  was  placed  by  the  act  of  the  defendant 
under  the  dominion  of  the  consignees  for  the  purposes  of 
weighing  and  removal,  but,  nevertheless,  as  between  the  defend- 
ant and  the  consignees  and  their  assignees,  the  actual  custody 
of  the  part  not  removed  by  the  consignees  or  their  assignees, 
remained  at  all  times  in  the  defendant  It  was  deposited  on 
its  private  wharf,  to  which  alone  it,  its  servants,  and  those 
permitted  by  it  had  access.  The  tin  could  not  have  been 
removed  against  their  consent.  It  was,  in  fact,  removed 
by  some  one  unknown,  by  their  tacit  acquiescence,  doubtless 
without  any  fraud  on  their  part,  but,  nevertheless,  its  removal 
by  a  stranger  was  made  possible  by  reason  of  an  omission  on 
the  part  of  the  defendant's  servants  to  take  the  precautions 
against  misdelivery  which  the  defendant  had  deemed  it  proper 
to  prescribe  to  prevent  such  an  occurrence.  The  trial  court 
found  that  the  omission  to  take  these  precautions  was  negli- 
gence. We  do  not  perceive  why  this  finding  is  not  supported 
by  evidence.  If  there  was  negligence  on  the  part  of  the 
servants  of  the  defendant  which  occasioned  or  contributed  to 
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the  loss,  the  doctrine  of  respondeat  superior  applies  and 
makes  it  in  law  the  negligence  of  the  defendant.  The 
delay  of  the  consignees  in  removing  the  tin  had  no  legal 
connection  with  this  breach  of  duty  by  the  defendant,  and 
cannot  justly  be  considered  as  a  concurring  cause  of  the  loss. 
The  exceptions  in  the  bill  of  lading  of  loss  by  thieves,  etc.,  do 
not  exempt  the  defendant  from  liability,  for  the  reasons, 
first,  that  it  was  found  by  the  trial  court  that  the  tin  was  not 
lost  by  theft ;  and,  second,  by  the  true  construction  of  the 
contract  the  perils  excepted  were  those  which  should  happen 
before  or  during  the  voyage  and  while  the  goods  were  in  the 
possession  of  the  carriers  as  such  under  the  bill  of  lading. 

Upon  the  whole  case  we  are  of  opinion  that  the  original 
judgment  is  supported  upon  the  ground  of  actual  negligence 
of  the  defendant  after  the  contract  of  carriage  had  been  per- 
formed in  omitting  to  exercise  ordinary  care  in  the  custody  of 
the  tin.  It  was  found  by  the  trial  judge,  upon  the  request  of 
the  counsel  for  the  defendant,  that  the  plaintiff  owned, 
by  assignment,  the  claim  in  suit,  and  no  question  can  now  be 
made  as  to  the  right  of  the  plaintiff  to  maintain  the  action. 

For  the  reasons  stated,  we  think  the  General  Term  erred  in 
reversing  the  judgment,  and  the  order  of  reversal  should,  there- 
fore, be  reversed,  and  the  judgment  of  the  trial  court  affirmed. 

All  concur,  except  Earl  and  Gray,  JJ.,  not  voting. 

Order  reversed  and  judgment  affirmed. 


Edward  N.  Waltbrmire,  Appellant,  v.  Maria  Waltermire, 

Respondent. 

In  an  action  by  a  husband  for  a  separation  on  the  ground  of  abandonment, 
the  defendant  may  set  up  cruel  and  inhuman  conduct  upon  the  part  of 
the  plaintiff,  not  only  as  a  defense,  but  as  a  counter-claim,  and,  on  proof 
of  the  allegations,  is  entitled  to  a  judgment  for  a  separation  and  reason- 
able support. 

In  such  an  action,  it  appeared  that,  in  1877,  the  husband  laid  violent  hands 
upon  his  wife,  led  her  to  the  door,  threatened  to  knock  her  down,  and 
struck  at  her  twice.     On  another  occasion,  when  she  fell  to  the  floor  from 
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sickness,  he  said  "  It  was  a  pity  she  ever  got  up;"  and  again,  "  I  will  be 
glad  when  you  draw  your  last  breath."  He  frequently  called  her  oppro- 
brious names  and  accused  her  of  infidelity,  naming  various  men  with 
whom  he  charged  her  with  having  improper  intercourse.  She  left  his 
house  in  1882.  Held,  the  facts  justified  a  finding  of  cruel  and  inhuman 
treatment. 

(Submitted  June  14,  1888;  decided  June  29,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  ihe  second  judicial  department,  made  December  15, 
1885,  which  reversed  a  judgment  in  favor  of  plaintiff,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought,  under  section  1762  of  the  Code  of 
Civil  Procedure,  for  a  separation. 

The  answer  admitted  that  defendant  left  her  husband  and 
ceased  to  live  with  him  in  1882,  but  alleged  it  was  with  his 
consent.  The  answer  also  alleged  cruel  and  inhuman  treat- 
ment on  the  part  of  the  plaintiff,  and  asked  for  a  decree  of 
separation  with  an  allowance  for  alimony. 

The  material  facts  are  stated  in  the  opinion. 

Henry  W.  Gilbert  for  appellant.  A  prima  facie  desertion 
is  constituted  by  ceasing  to  cohabit  and  an  intent  in  the  mind 
of  the  accused  party  to  desert.  (2  Bish.  on  Mar.  and  Div.  671.) 
The  plaintiff  is  not  required  to  show  negatively  that  no  cause 
existed,  for  none  appearing  the  law  will  not  presume  one. 
The  presumption  is  that  there  was  none,  and  that  the  defendant 
intended  the  consequences  resulting  from  her  acts.  (1  Bish. 
on  Mar.  and  Div.  777;  2  id.  [6th  ed.]  673;  Morrison  v. 
Morrison.  20  Cal.  431,  432.)  The  defendant,  on  the  issue  of 
cruel  and  inhuman  treatment,  also  held  the  affirmative.  It 
was  for  her  to  establish  satisfactorily  to  the  court  that  there 
had  been  "  actual  violence  committed  by  the  plaintiff  against 
her  with  danger  to  life,  limb  or  health,  or  that  there  was  a 
reasonable  apprehension  of  such  violence."  (ITe?inedy  v. 
Kennedy,  73  K  Y.  369 ;  1  Bish.  on  Mar.  and  Div.  [6th  ed.] 
717,  note ;  De  Mali  v.  De  Mali,  5  Civ.  Pro.  R.  306.)  Mere 
austerity  of  temper,  petulance  of  manners,  rudeness  of  Ian- 
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guage,  even  occasional  sallies  of  passion,  if  they  do  not  threaten 
bodily  harm,  do  not  amount  to  legal 'cruelty.  {Kennedy  v. 
Kennedy,.  73  N,  Y.  369 ;  Eowns  v.  Evams,  1  Hag.  [Eng.  ed.] 
325 ;  Be  Mali  v.  Be  Mali,  5  Civ.  Pro.  R.  306 ;  Ruckman  v. 
Ruckmcm,  58  How.  Pr.  278 ;  1  Bish.  on  Mar.  and  Div.  [6th 
ed.]  §§  717,  748.)  No  charge  of  infidelity  made  against  the 
wife  by  the  husband  amounts  to  legal  cruelty,  unless  it  is 
"  false,"  "  maliciouc,"  "  made  in  her  presence  and  to  her,"  and 
"  as  auxiliary  to  and  in  aggravation  of  threatened  violence." 
(De  Mali  v.  Be  Mali,  5  Civ.  Pro.  R.  306 ;  Kennedy  v.  Ken- 
nedy, 73  N.  Y.  369 ;  WMspell  v.  WhispeU,  4  Barb.  217 ;  Bar- 
low v.  Barlow,  2  Abb.  [N.  S.]  259.)  The  fact  that  the  first, 
last  and  only  act  of  violence  was  committed  in  a  mutual 
quarrel  in  1877,  and  the  defendant  continued  to  live  with  the 
plaintiff  until  September  20, 1882,  amounted  to  a  condonation 
of  the  act  complained  of.  (Reynolds  v.  Reynolds,  4  Abb. 
Ct.  of  App.  Dec.  35.)  The  defendant,  by  admitting  the 
abandonment  of  the  plaintiff,  and  by  seeking,  affirmatively,  a 
decree  of  separation,  is  in  the  same  position,  and  must 
establish  her  case  by  a  preponderance  of  evidence,  the 
same  as  though  she  had  commenced  an  action  against  her 
husband  for  separation  on  one  or  all  of  the  grounds  under 
section  1762  of  the  Code.  (Be  Mali  v.  Be  Mali,  5  Civ. 
Pro.  R.  321,  322.) 

John  P.  H,  Tollman  for  respondent.  It  must  be  a 
very  strong  case  which  will  induce  this  court  to  grant  a  final 
separation  on  the  application  of  the  husband.  (Palmer  v. 
Palmer,  1  Paige,  276.)  Ill  treatment  and  personal  injury, 
or  a  reasonable  apprehension  of  personal  injury,  is  cruelty. 
Words  of  menace,  accompanied  by  a  probability  of  bodily 
violence,  will  be  sufficient.  It  may  be  enough  if  they  are  such 
as  inflict  indignity  or  threaten  pain.  So,  also,  is  a  groundless 
and  malicious  charge  against  the  wife's  chastity.  (  WhispeU 
v.  WhispeU,  4  Barb.  217.)  So  are  the  words  of  menace,  accom- 
panied by  probability  of  personal  violence.  (Ba  xnes  v.  Barnes, 
Sickels— Vol.  LXV.     24 
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55  Barb.  130.)  If  a  wife  is  personally  charged  with  infidelity, 
where  the  charge  is  unfounded  and  malicious,  it  may  be 
regarded  as  cruel.  {De  Mali  v.  De  Mali,  67  How.  33.)  As 
great  cruelty  and  as  much  inhumanity  may  be  manifested 
in  producing  mental  as  in  causing  physical  sufferings.  They 
may  be  produced  by  acts  which  cause  no  physical  pain,  and 
even  by  words  alone,  and  in  cases  like  the  present  such  acts 
and  words  have  been  regarded  as  cruelties.  {Bihin  v.  Bihin, 
17  Abb.  19,  26.)  It  is  proper,  under  the  general  allegations 
of  the  pleading,  to  look  at  the  general  conduct  of  the  husband 
towards  his  wife  during  their  cohabitation,  for  the  purpose 
of  understanding  more  fully  the  particular  circumstances  com- 
plained of,  and  the  relations  existing  between  the  parties. 
(  WhispeU  v.  WhispeU,  4  Barb.  217.)  Where  condonation  is 
inferred  from  continued  cohabitation,  that  condonation 
is  regarded  as  conditional  upon  the  husband's  subsequently 
treating  his  wife  with  conjugal  kindness.  {WhispeU  v. 
WhispeU,  4  Barb.  217.)  When  such  condition  is  not  kept, 
or  where,  after  such  implied  condonation,  the  husband  treats 
his  wife  improperly,  her  case,  under  such  circumstances,  rests 
upon  a  review  of  all  of  his  conduct  towards  her  during  their 
married  life.     {Dames  v.  Dames,  55  Barb.  130.) 

Danfobth,  J.  The  courts  were  not  troubled  in  this  case 
with  contradictory  statements  nor  the  evidence  of  casual 
observers  whose  inferences  might  be  inflamed  or  partial,  as 
their  sympathies  went  with  one  or  the  other  party.  They 
have  had  only  the  testimony  of  the  defendant,  and  that  given 
not  voluntarily  or  as  a  witness  in  her  own  behalf,  but  on  com- 
pulsion of  the  plaintiff  and  then  left  by  him  undisputed.  Yet 
from  this  testimony  the  courts  below  have  reached  different  con- 
clusions, the  trial  judge  relieving  the  plaintiff  by  a  decree  in  his 
favor,  and  the  General  Term  adjudging  that  the  plaintiff  was  at 
fault,  and  not  only  to  be  defeated  by  his  own  misconduct,  but  that 
by  reason  of  it  the  defendant  was  entitled  to  recover  upon  her 
affirmative  allegations.  A  new  trial  was,  therefore,  ordered, 
but  the  plaintiff  by  appealing  makes  that  impossible,  and  he 
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consents  to  judgment  absolute  if  the  decision  shall  be  affirmed. 
We  think  the  evidence  justified  the  conclusions  of  the  General 
Term.  The  parties  were  married  in  1834,  and  from  that  time- 
until  September,  1882,  nearly  half  a  century,  lived  together 
as  husband  and  wife,  she  rendering  wifely  service  as  a  help- 
mate in  all  that  that  term  implies,  until,  as  she  alleges,  compelled 
"  by  his  faithless  and  hateful  conduct  as  a  husband,  and  his 
cruel  and  inhuman  treament,  to  leave  his  side." 

The  evidence  in  the  case  was  adopted  by  the  court  as  the 
defendant's  pleading.  From  that  it  appears  that  in  1877  the 
plaintiff  laid  violent  "  hands  upon  her,  led  her  to  the  door, 
threatened  to  knock  her  down,  and  struck  at  her  twice." 
Upon  another  occasion,  falling  to  the  floor  from  sickness,. 
"  he  said  it  was  a  pity  she  ever  got  up ; "  and  again  he  said,. 
"  I  will  be  glad  when  you  draw  your  last  breath."  He  called 
her  "  all  the  bad  names  that  belong  to  a  bad  woman ;"  "  a  dirty 
bitch,"  "a  liar,"  "a  whore."  He  accused  her  of  being 
"  with  different  men  in  the  neighborhood  —  naming  several  — 
and  having  with  them  improper  intercourse."  These  are  the 
gravest  circumstances  that  characterize  his  conduct  as  "  cruel 
and  inhuman."  There  are  many  others  which  made  her  life 
miserable  and  rendered  it  unfit  that  she  should  live  with  him, 
and  impossible  for  her  to  do  so  with  any  sense  of  self-respect, 
or  with  any  comfort.  They  were  continuous  arid  not  occa- 
sional. Those  mentioned  bring  the  case  within  the  statute 
which  for  cruel  and  inhuman  treatment  permits  a  separation 
(Code,  §  1762) ;  and  that  relief,  by  the  terms  of  the  same 
statute  (Id.  §  1720),  may  be  had  by  the  wife,  although  th* 
husband  is  the  plaintiff.  The  circumstances  which  constitute- 
his  misconduct  not  only  defeat  his  action,  but  entitle  the 
defendant  to  the  protection  of  the  court.  The  ill-feeling  of 
the  plaintiff  towards  his  wif e  was  manifested  repeatedly,  not 
by  mere  "  petulance  or  rudeness,"  but  by  a  series  of  acts  of 
personal  violence  and  a  continual  use  of  insulting  language. 
He  thus  caused  the  abandonment  of  which  he  complains,  and  his 
conduct  entitles  the  defendant  to  a  separation  and  a  reasonable 
support  at  his  hands.    {Barrere  v.  Barrere,  4  Johns.  Ch.  187.) 
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The  order  appealed  from  should,  therefore,  be  affirmed,  and 
the  defendant  have  judgment  absolute  according  to  the  prayer 
of  the  answer. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 
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no       188     The  People  of  the  State  of  New  Yoek,  Respondent,  v. 
Charles  E.  Kearney,  Appellant. 


Upon  the  trial  of  an  indictment  for  seduction,  under  promise  of  marriage, 
the  testimony  of  the  prosecutrix  was  to  the  effect  that  the  crime  was 
committed  in  July,  and  that  defendant  thereafter  had  frequent  inter- 
course with  her  until  December.  The  prosecution  was  permitted  to 
show,  under  objection  and  exception,  that  the  prosecutrix  had  a  child 
in  August  of  the  next  year.  Held,  error;  that  the  evidence  did  not  tend 
to  corroborate  the  testimony  of  the  female  as  to  the  commission  of  the 
crime  charged,  as  it  did  not  tend  to  show  illicit  intercourse  thirteen 
months  before  the  birth  of  the  child. 

People  v.  Armstrong  (70  N.  T.  88)  distinguished. 

It  seems  that  on  such  atrial  corroboration  of  the  testimony  of  the  female  as 
to  her  previous  chastity,  or  that  she  was  unmarried,  is  not  required. 

People  v.  Kearney  (47  Hun,  129)  reversed. 

(Argued  June  15,  1888;  decided  June  29,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an 
order  made  January  10,  1888,  which  affirmed  a  judgment  of 
the  Court  of  Oyer  and  Terminer  in  and  for  the  county  of 
Onondaga,  entered  upon  a  verdict  convicting  the  defendant 
of  the  crime  of  seduction  under  promise  of  marriage. 
(Reported  below,  47  Hun,  129.) 

The  material  facts  are  stated  in  the  opinion. 

W.  P.  Goodette  for  appellant.  The  evidence  of  the  sub- 
ject of  the  crime,  the  prosecutrix,  must  be  supported  by  other 
evidence  as  to  all  of  the  elements  whicli  are  necessary  to  con- 
tribute to  the  crime,  before  the  jury  can  convict.    If  the  cor- 
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roborative  evidence  supports  one  or  more,  and  yet  fails  to  sup- 
port all  the  necessary  elements,  such  support  is  not  given  as 
the  law  requires  to  allow  or  sustain  a  conviction.  (Penal  Code 
§  286 ;  People  v.  Plath,  100  N.  Y.  590,  593,  594;  Armstrong 
v.  People,  70  id  38.)  In  criminal  trials  where  the  fact  proved 
or  corroborated  i6  consistent  with  innocence,  it  cannot  be 
accepted  as  any  proof  of  guilt.  {People  v.  Elliott,  8  N.  Y. 
223 ;  State  v.  Warren,  1  Green  Or.  R.  749 ;  People  v.  Josselyn, 
39  Cal.  398 ;  People  v.  Williams,  29  Hun,  520.)  The  fact 
that  the  prosecutrix  became  pregnant  and  was  delivered  of  a 
child  August  19,  1886,  which  was  conceived  nine  months 
before,  to  wit,  November  19, 1885,  is  no  evidence  or  corrobora- 
tion that  the  defendant  had  intercourse  with  her  July  4,  1885, 
and  the  court  correctly  charged  the  jury  that  the  defendant 
could  not  be  convicted  of  a  seduction  committed  on  the 
latter  day.  Subsequent  acts  of  illicit  intercourse  do  not  even 
tend  to  corroborate  the  prosecutrix.  (People  v.  Clark,  33 
Mich.  112.)  As  there  is  no  pretense  of  a  promise  of  mar- 
riage prior  to  July  4,  1885,  it  cannot  be  claimed  that 
defendant's  evidence,  that  he  had  intercourse  with  the  prose- 
cutrix twice  on  June  10,  1885,  is  such  supporting  evidence 
as  will  sustain  the  conviction;  if  he,  in  fact,  did  have, 
which  she  denies,  then  she  was  not  of  chaste  character  at  the 
time  of  the  alleged  seduction  under  promise  of  marriage,  and 
the  crime  could  not  have  been  committed  against  her.  (Saf- 
ford  v.  People,  1  Park.  Or.  474 ;  Cook  v.  People,  2  T.  &  C. 
404 ;  Kenyon  v.  People,  26  K  Y.  203  ;  Boyoe  v.  People,  55 
id.  644.)  It  is  not  for  the  jury  to  determine  what  thfe  nature 
of  the  supporting  evidence  shall  be,  but  this  the  law  has 
determined  and  must  determine.  {People  v.  Plath,  100 
N.  Y.  590.) 

Lawrence  T.  Jones  for  respondent.  The  testimony  of  the 
female  seduced  is  sufficiently  supported  by  other  evidence 
within  the  meaning  of  section  286  of  the  Penal  Code. 
(Armstrong  v.  People,  70  N.  Y.  38.)  Supporting  evidence 
was  required  as  to  two  matters  only,  to  wit,  the  promise  of 
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marriage  and  carnal  connection.  (Ken/yon  v.  People,  26  N.  Y. 
203 ;  Boyce  v.  People,  55  id.  644.)  Corroboration  is  required 
as  to  the  promise  and  intercourse  only,  and  not  with  respect 
to  chastity  or  being  unmarried.  {Kenyan,  v.  People,  26  N".  T. 
203  ;  CrcmdaU  v.  People,  2  Lans.  309.)  Circumstantial  evi- 
dence was  always  sufficient  in  supporting  an  accomplice, 
corroboration  being  required  only  as  to  the  person  of  the 
accused ;  that  is,  testimony  showing  that  the  defendant  was  the 
party  who  committed  the  crime.  (Whart.  Crim.  Ev.  §  442.)  In 
the  case  of  an  accomplice,  whether  evidence  is  sufficient  is  for 
the  determination  of  the  jury ;  the  law  is  complied  with  if 
there  is  some  other  evidence  fairly  tending  to  connect  the 
defendant  with  the  commission  of  the  crime,  so  that  his  convic- 
tion will  not  rest  entirely  upon  the  evidence  of  his  accomplice. 
(People  v.  Everhardt,  104  K  Y.  594 ;  People  v.  EUioU,  106 
id.  292 ;  People  v.  Jaehne,  103  id.  182 ;  CrcmdaU  v.  People, 
2  Lans.  309 ;  People  v.  Plath,  100  N.  Y.  594.)  The  supporting 
evidence  need  be  such  only  as  the  character  of  the  matters 
admits  of  being  furnished.  It  was  for  the  jury  to  say  whether 
the  supporting  evidence  was  sufficient.  {People  v.  Armstrong, 
70  N.  Y.  44;  CrandaU  v.  People,  2  Lans.  309;  People  v. 
Elliott,  106  K  Y.  288,  292 ;  People  v.  Eoerhardt,  104  id. 
591-594.)  In  prosecutions  for  adultery  or  for  illicit  intercourse 
of  any  class,  evidence  is  admissible  of  sexual  acts  between  the 
jsame  parties  prior  to  or  when  indicating  continuance  of  illicit 
relations,  even  subsequent  to  the  act  specifically  under  trial. 
(Whart.  Crim.  Ev.  [8th  ed.]  §  35;  Thayer  v.  Thayer,  101 
Mass.  Ill;  State  v.  Bridgmcm,  49  Vt.  202;  CrcmdaU  v. 
People,  2  Lans.  309-311.)  The  statute  requires  only  previous 
chastity.  (Penal  Code,  §  284 ;  Armstrong  v.  People,  70  N.  Y. 
44.)  No  corroboration  is  required  as  to  previous  chastity  or 
as  to  the  fact  of  being  unmarried.  (Armstrong  v.  Peopte, 
70  K  Y.  44,  46;  Kenyon  v.  People,  26  id.  203;  Boyce  v. 
People,  55  id.  644;  106  id.  272.)  It  was  right  to  decline  to 
charge  that  there  was  no  supporting  evidence.  Whether  or 
not  it  was  sufficient  evidence  was  a  question  for  the  jury. 
(CrcmdaU  v.  People,  2  Lans.  309,  311 ;  70  N.  Y.  44,  46.) 
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Peokham,  J.  Under  the  objection  and  exception  of  the 
counsel  for  defendant,  the  court  permitted  the  prosecution  to 
prove  that  in  August,  1886,  the  prosecutrix  was  delivered  of  a 
child  at  the  county  house.  She  had  already  testified  that  the 
promise  of  marriage  had  been  made  in  July  of  the  previous 
year,  and  the  intercourse  had  taken  place  immediately  there- 
after, and  upon  the  faith  of  such  promise,  and  had  continued 
frequently  until  the  following  December.  The  materiality  of 
this  evidence  as  to  the  birth  of  a  child  could  only  have  been 
claimed  upon  the  ground  that  it  tended  in  some  degree  to 
support  the  evidence  of  the  prosecutrix  upon  one  of  the  two 
points  upon  which  such  support  was  necessary,  viz.,  the 
promise  of  marriage  and  the  intercourse  following  upon 
the  faith  of  it.  Authority  for  the  admission  of  this  evi- 
dence is  claimed  to  exist  in  the  case  of  Armstrong  v.  People, 
decided  by  this  court  and  reported  in  TO  New  York,  38.  In 
that  case  the  promise  of  marriage  was  alleged  to  have  been 
made  in  May  and  the  intercourse  took  place  on  the  faith  of 
such  promise  in  the  following  August.  The  trial  occurred  in 
March  of  the  next  year,  and  the  prosecution  proved,  by  the 
female  seduced,  that  at  the  time  of  such  trial  she  was  in  the 
family  way.  It  was  held  that  such  evidence  was  competent 
to  be  laid  before  the  jury,  as  it  proved  that  the  woman,  being 
unmarried,  had  had  illicit  intercourse  with  some  one,  which, 
under  the  evidence,  must  have  taken  place  somewhere  about 
the  time  she  fixed  as  the  time  she  had  the  intercourse  with  the 
defendant,  and  hence  it  must  have  tended  in  some  degree  to 
support  her  evidence.  That  case  went  to  the  extreme 
limit,  as  it  seems  to  me,  in  the  admission  of  such  evidence. 
It  might  be  slight,  but,  in  the  language  of  Folger,  J., 
in  that  case,  it  was  a  fact  not  incompetent  to  be  laid  before 
the  jury. 

In  this  case,  however,  another  and  a  most  material  step  is 
taken.  The  birth  of  the  child  was  in  August,  1886,  and  the 
physician  in  attendance  swore  it  was  a  full  grown  nine-months 
child,  thus  showing  conception  to  have  taken  place  as  late  as 
November,  1885,  while  the  prosecutrix  swore  the  seduction 
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occurred  on  the  fourth  of  the  previous  July.  What  support 
is  given  to  the  evidence  of  the  prosecutrix  that  she  was 
seduced  under  promise  of  marriage  on  the  4th  of  July, 
1885,  by  proving  that  she  was  delivered  of  a  child  thirteen 
months  thereafter,  or  in  August,  1886?  This  fact  simply 
proves  that  she  had  illicit  intercourse  with  some  one  four 
months  subsequent  to  the  time  when  she  swears  that  she 
was  seduced  under  promise  of  marriage  by  the  defendant. 
In  the  Armstrong  Case  the  evidence  showed  that  the  female 
had  had  intercourse  with  some  one  at  or  about  the  very  time 
she  alleged  she  had  it  with  the  defendant.  In  this  case  it 
shows  nothing  of  the  kind.  It  neither  shows  or  tends  to  show 
that  she  had  any  intercourse  with  the  defendant  at  the  time 
she  swears  she  was  seduced,  nor  does  it  show  or  tend  to  show 
that  she  had  such  intercourse  with  anyone  at  or  about  that 
time.  It  is  said  that  it  is  a  most  natural  consequence  of  the 
seduction  that  the  intercourse  should  have  continued  there- 
after, as  sworn  to  by  the  prosecutrix,  and  until  it  resulted  in 
her  pregnancy.  That  is  very  likely  true,  but  it  does  not 
advance  us  a  step  in  the  way  of  proving  that  the  intercourse 
did  commence  in  July.  If  it  did  then  commence,  it  may  be 
admitted  that  it  was  very  likely  to  have  continued,  but  is  it 
any,  even  the  slightest  proof,  that  it  did  then  commence,  by 
proving  the  birth  of  a  child  thirteen  months  thereafter?  In 
other  words,  is  there  any  support  given  to  the  evidence  of 
the  prosecutrix  as  to  the  seduction  by  the  defendant  in  July, 
1885,  by  proof  of  this  nature?  I  think  not.  How  can  it  be 
said  to  support  her  evidence  ? 

It  does  not  tend  to  the  support  of  her  story  that  she  had 
intercourse  with  the  defendant  on  the  4th  of  July,  1885, 
under  promise  of  marriage,  because  it  does  not  tend  to  show 
that  she  had  such  intercourse  at  that  time,  or  about  that  time, 
with  any  man.  It  is  not  a  case  where  the  prosecutrix  may 
have  been  deceived  or  mistaken  as  to  her  dates,  so  that  she 
ought  not  to  be  held  to  the  very  day  or  even  week  on  or  in 
which  she  placed  the  seduction.  This  is  an  affair  of  months, 
and  there  is  no  claim  of  any  mistake  as  to  date,  occasion  or 
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place.  The  crime  was  committed,  if  at  all,  on  the  4th  of 
July,  1885. 

We  think  it  was  error  to  admit  this  evidence.  In  Bvyce 
v.  People  (55  N.  Y.  644)  it  seems  to  have  heen  assumed 
that  if  evidence  of  this  nature  had  been  objected  to  and 
admitted  under  objection  and  exception,  it  would  have  been 
error.  The  error  was  saved  because  the  evidence  was  not 
objected  to,  and  the  prosecution  stated  that  no  reliance  was 
placed  on  it  as  being  corroborative  in  any  degree  of  the  prose- 
cutrix, and,  therefore,  the  refusal  to  strike  it  out  was  not  error 
as  there  was  no  strict  right  to  have  it  stricken  out  when  it 
came  in  without  objection.  We  fully  realize  the  truth  of  the 
proposition  that  evidence  in  corroboration  of  the  prosecutrix 
in  this  class  of  cases  upon  the  points  where  corroboration  is 
necessary,  viz.,  the  seduction  and  the  promise  of  marriage, 
is  not  very  easily  obtainable.  For  that  reason  only  such 
corroboration  as  in  the  natural  and  ordinary  course  of  events 
these  facts  are  capable  of  is  to  be  required.  But  this  rule  can- 
not be  construed  to  allow  evidence  of  a  fact  which  does  not 
in  the  least  tend  to  support  the  evidence  of  the  prosecutrix 
upon  either  of  the  two  points  which  require  it. 

That  the  evidence  in  this  case,  of  the  nature  herein  com- 
mented on,  was  of  a  very  dangerous  and  probably  highly 
injurious  character  and  tendency  we  think  admits  of  no  con- 
troversy. The  crime  is  a  most  atrocious  one,  and  one  which 
most  naturally  tends  to  enlist  the  sympathies  of  all  men,  and  of 
course  of  jurors,  in  favor  of  the  victim.  In  such  cases,  while 
administering  the  law  with  perfect  fairness,  courts  must  be 
extremely  careful  that  no  evidence  of  a  tendency  to  excite  or 
influence  the  resentment  of  jurors,  and  which  does  not  tend 
to  support  the  evidence  of  the  prosecutrix,  or  to  connect  the 
defendant  with  the  commission  of  the  crime,  should  be  per- 
mitted to  go  to  the  jury.  Cases  are  cited  by  the  counsel  for  the 
people  where,  under  indictments  for  adultery  (where  that  act 
is  made  a  crime  iA  some  of  the  states)  evidence  of  intercourse 
between  the  parties,  or  even  acts  of  familiarity  between  them, 
Riokbls  —Vol.  LXV.     25 
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prior  and  subsequent  to  the  time  when  the  adulterous  act  is 
alleged  to  have  been  committed,  is  competent  as  tending  to 
prove  such  act  at  the  time  laid.  The  cases  are  not  at  all 
analogous,  and  the  same  principle  does  not  govern.  Evidence 
in  this  case  tending  to  show  that  the  defendant  had  had  inter- 
course with  the  prosecutrix  subsequent  to  the  time  when  she 
alleged  she  was  seduced  might  have  been  admissible  upon  the 
principle  decided  in  those  cases.  Such  evidence  was  given  in 
this  case  by  the  female  herself,  who  swore  to  frequent  inter- 
course up  to  December,  1885,  with  the  defendant.  But  the  fact 
that  the  prosecutrix  had  a  child  thirteen  months  after  her  alleged 
seduction  by  defendant  did  not  show,  or  tend  to  show,  illicit 
intercourse  with  him  subsequent  to  the  alleged  seduction,  which 
would  have  to  be  the  case  to  make  it  parallel  with  the  cases 
cited  by  the  counsel  for  the  People.  Nor  did  it,  as  we  have 
attempted  to  show,  tend  to  prove  that  she  was  seduced  in  July, 
1885,  by  the  defendant. 

As  the  case  must  go  back  for  a  new  trial,  we  think  it  proper 
to  state  that,  in  our  judgment,  no  new  principle  as  to  the  evi- 
dence required  in  support  of  an  indictment  in  such  a  case  as 
this  was  promulgated  by  the  decision  in  People  v.  Plath 
(100  N.  Y.  590),  as  seems  to  have  been  assumed  by  the  counsel 
for  the  defendant  herein.  It  was  held  in  that  case  that  the 
corroboration  must  be  upon  all  the  points  which  go  to  make 
up  the  crime  (in  that  case  abduction  for  the  purpose  of  pros- 
titution), and  that  in  that  case  corroboration  was  necessary  as 
to  the  taking  as  well  as  to  the  purpose  for  which  the  taking 
occurred.  Hence  the  defendant's  counsel  argues  that  this 
decision  makes  it  necessary  to  corroborate  the  prosecutrix,  not 
only  upon  the  question  of  the  promise  and  the  seduction,  but 
also  upon  those  of  the  previous  chaste  character  of  the  female 
seduced  and  that  she  was  unmarried. 

This  court  has  held  that  the  offense  really  consisted  in  the 
seduction  under  a  promise  of  marriage,  and  that  the  character 
and  condition  of  the  female  simply  identified  the  kind  of 
person  whom  the  statute  had  in  view  and  whose  purpose  it 
was  to  protect.     Supporting  evidence  never  was  and  is  not 
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now  required  on  those  points.  {Kenyan,  v.  People,  2P>  X.  Y. 
203.)  The  cases  are  perfectly  consistent.  But  for  the  reasons 
already  given  this  judgment  should  be  reversed,  and  a  new  trial 
ordered. 

All  concur  except  Danforth  and  Finch,  JJ.,  dissenting ; 
Ruger,  Ch.  J.,  not  voting. 

Judgment  reversed. 


Conrad  Loos  et  al..  Respondents,  v.  John  Wilkinson  et  al., 

Appellants. 


While  an  assignment  for  the  benefit  of  creditors  remains  in  force,  the  right  110      195 

to  assail  previous  conveyances  executed  by  the  assignor,  on  the  ground  148      279 

that  they  are  fraudulent  as  against  creditors,  rests  not  in  the  creditors  110   196 

themselves  but  in  the  assignee.    (Chap.  314,  Laws  of  1858.)  refill 

It  is  only,  however,  by  virtue  of  a  valid  assignment  that  the  assignor  166   @25 

acquires  that  right.  I    110   196 

The  provision  of  the  Revised  Statutes  (2  R  8.  187,  §  1),  declaring  void  dl60   470 

every  conveyance  or  assignment  made  to  hinder,  delay  and  defraud         I    160  580 
creditors  is  still  in  force,  notwithstanding  the  various  acts  relating  to 
voluntary  assignments  for  the  benefit  of  creditors,  and  if  an  assignment 
be  made  with  such  a  fraudulent  intent,  it  may  be  set  aside  at  the  suit  of 
judgment-creditors. 

In  assailing  the  assignment  it  is  only  necessary  to  establish  the  fraudulent 
intent  of  the  assignor,  and  if  this  be  shown  the  assignment  is  void,  and 
the  assignee,  however  innocent  he  may  be  of  the  fraud,  will  not  be  per- 
mitted  to  act  under  it,  and  the  creditors  may  then  pursue  their  remedies 
as  if  the  assignment  had  not  been  made. 

Prior  fraudulent  transfers  by  the  assignor  do  not  necessarily  avoid  the 
assignment,  but  they  may  be  considered  in  determining  whether  there 
was  any  fraud  in  the  assignment  itself. 

In  an  action  by  judgment-creditors  to  set  aside,  as  fraudulent,  an  assignment 
for  the  benefit  of  creditors  and  a  prior  deed  and  mortgage  executed  by  the 
debtors  to  their  brother,  it  appeared  that  the  deed  was  not  recorded ; 
that  all  the  property  granted  remained  in  the  possession  of  the  grantees, 
who  collected  and  used  the  rents  therefrom  as  they  had  before,  until  the 
execution  of  the  assignment;  that  the  property  continued  to  be  assessed  to 
them,  and  they  insured  it  in  their  own  names  without  any  notice  to  the 
tenants,  assessors  or  underwriters  of  the  change  of  title.  Plaintiffs  were 
permitted  to  prove,  under  objection  and  exception,  declarations  of  the 
grantors,  who  were  brokers,  made  to  their  depositors,  intermediate  the 
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execution  of  the  deed  and  the  assignment,  to  the  effect  that  they  owned 
the  property.  Hdd,  no  error ;  also,  that  the  declarations  were  not  only 
competent  against  the  persons  making  them,  but  generally  against  all 
the  defendants. 

ll  was  claimed  by  the  defendants  that  the  consideration  for  the  deed  was  a 
balance  due  on  a  bond  then  held  by  the  grantee  executed  by  the  grantors. 
The  question  as  to  whether  the  bond  was  ever  a  subsisting  obligation 
and  whether  there  was  anything  due  thereon  was  litigated  on  the  trial. 
It  appeared  that  the  grantors  kept  books  of  account  as  bankers,  in  which 
their  financial  transactions  were  entered.  Upon  the  trial  plaintiffs  were 
permitted  to  show,  under  objection  and  exception,  that  those  books  con- 
tained no  entry  of  indebtedness  of  the  grantors  to  the  grantee  upon  the 
bond  or  any  other  indebtedness.    Held,  no  error. 

It  was  claimed  on  the  part  of  the  plaintiffs,  as  one  of  the  badges  of  fraud, 
that  a  large  amount  of  furniture  in  the  houses  of  the  assignors  and 
belonging  to  them  was  withheld  from  the  assignee  and  from  the  inven- 
tory. The  defendants  claimed  that  the  furniture  belonged  to  the  wives 
of  the  assignors.  Plaintiffs  were  permitted  to  prove  declarations  of  one 
of  the  assignors  to  the  effect  that  a  certain  piece  of  furniture  in  his  house 
was  purchased  by  him  in  England.  It  was  not  disputed  but  that  he  did 
purchase  the  furniture,  and  he  testified  that  he  did  so,  but  with  his 
wife's  money  Held,  that  if  the  evidence  was  incompetent  it  was  not 
harmful;  and  so,  no  ground  for  reversal. 

The  trial  court  held  that  the  creditors  were  entitled  to  the  rents  and  profits 
of  the  real  estate  accruing  after  the  grantee  took  possession,  and  directed 
the  grantee  to  account  therefor  Held,  no  error;  that  the  deed  having 
been  set  aside  as  fraudulent  and  void,  the  grantee  had  no  title  as  against 
plaintiffs  to  the  rents  received  by  him 

Robinson  v.  Stewart  (10  N.  T  189);  CoUumb  v  Bead  (24  id.  505);  Wright 
v.  Nostrand  (94  id  31),  8.  G  (98  id.  669)  distinguished. 

(Argued  June  4,  1888,  decided  October  2,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  July  1,  1887,  which  affirmed  a  judgment  in  favor 
of  plaintiffs,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  plaintiffs,  judgment-creditors,  with  executions  returned 
unsatisfied,  of  J,  Foreman  Wilkinson  and  Alfred  Wilkinson, 
brokers  in  Syracuse,  doing  business  under  the  firm  name  of 
Wilkinson  &  Co.,  commenced  this  action  to  set  aside,  as  made 
with  intent  to  hinder,  delay  and  defraud  their  creditors,  a  deed 
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of  certain  real  estate,  dated  May  5, 1884,  executed  by  J.  Fore- 
man and  Alfred  Wilkinson  to  their  brother  John  Wilkinson ; 
a  mortgage  upon  the  same  real  estate,  dated  November  24, 
1884,  executed  by  John  to  Charles  P.  Crosby,  and  a  general 
assignment,  with  preferences,  for  the  benefit  of  their  creditors 
made  by  J.  Foreman  and  Alfred  to  Charles  E.  Hubbell,  dated 
December  9,  1884,  all  recorded  in  the  clerk's  office  of  Onon- 
daga county  on  the  latter  day. 

The  trial  court  found  the  deed,  mortgage  and  assignment 
fraudulent,  and  gave  judgment  ordering  them  to  be  set  aside 
and  for  other  relief. 

The  facts  material  to  the  questions  discussed  are  stated  in  the 
opinion. 

Louis  Marshall  for  appellants.  The  burden  of  proof  is 
upon  the  plaintiffs.  It  is  incumbent  upon  them  to  establish, 
by  a  preponderance  of  evidence,  that  the  defendants  have 
been  guilty  of  the  frauds  charged  in  the  complaint.  Fraud 
will  not  be  presumed.  (Bump  on  Fraudulent  Conveyance 
[3d  ed.]  60 ;  Shvltz  v.  Hoaglamd,  85  N.  Y.  464 ;  Storm  v. 
Kelly j  88  id.  418.)  Unless  the  plaintiffs  establish  that  the 
general  assignment  from  Wilkinson  &  Co.  to  the  defendant 
Hubbell  was  fraudulent  and  void,  they  cannot  maintain  this 
action  to  set  aside  the  transfer  of  real  estate,  since  a  valid 
assignment  is  an  insuperable  obstacle  to  their  right ,  to  inter- 
fere with  transfers  of  real  estate  preceding  the  execution  of 
the  assignment.  (Spring  V.  Shorty  90  N.  Y.  538 ;  Oeery  v. 
Geeryy63  id.  252 ;  Southard  v.  Benner,  72  id.  424 ;  Grouse  v. 
Frothingham,  97  id.  113  ;  Childs  v.  Kendall,  30  Hun,  217 ; 
Leonard  v.  CUnton,  26  id.  288;  Swift  v.  Hart,  35  id.  128; 
Lichtmberg  v.  Herdtfelder,  103  N.  Y.  302.)  The  general 
assignment  from  Wilkinson  &  Co.  to  the  defendant  Hubbell  is 
not  void  upon  its  face.  (Coyne  v.  Weaver,  84  N.  Y.  390.) 
Assuming  that  the  conveyance  to  John  Wilkinson  and  his 
mortgage  to  Crosby  were  fraudulent  as  to  creditors  of 
Wilkinson  &  Co.,  and  that  there  was  a  withholding  of  assets 
by  the  assignors  and  a  fraudulent  insertion  of  alleged  creditors 
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in  their  schedules,  the  assignment  being  valid  on  its  face,  all 
the  preferences  being  for  existing  liabilities,  and  the  assignee 
being  no  party  to  any  fraud,  these  frauds  being  on  the 
assignment,  and  not  in  it,  can  only  be  attacked  by  the  assignee 
and  not  by  a  judgment-creditor.  (Emigrant  Industrial  Sav- 
ings Bk.  v.  Roche,  93  N.  Y.  374 ;  Piatt  v.  Lott,  17  id.  478 ; 
Turner  v.  Jaycox,  40  id.  473 ;  Holmes  v.  Hubbard.  60  id.  185 ; 
Moore  v.  McKinstry,  37  Hun,  194;  Southard  v.  Benn&r, 
72  N.  Y.  424;  Ball  v.  Slaften,  98  id.  622;  Swift  v.  Hart, 
35  Hun,  128;  Jutiand  v.  Rathbone,  39  N.  Y.  369;  Hard- 
mann  v.  Brown,  39  id.  196 ;  Produce  Bcwik  v.  Morton,  67  id. 
199,  203 ;  Pratt  v.  Stevens,  94  id.  387 ;  Nicoli  v.  Spowers, 
105  id.  1 ;  In  re  Cohen,  78  id.  248 ;  Judson  v.  Abed,  5  N.  Y. 
Weekly  Dig.  221;  In  re  Wilkinson,  36  Hun,  164;  In  re 
HoXbrook,  99  N.  Y.  539 ;  Kavcmaugh  v.  Beckwith,  47  Barb. 
192 ;  Shultz  v.  Hoagland,  85  N.  Y.  468  ;  Bump  on  Fraudulent 
Conveyances  [2d  ed.]  353 ;  Wilson  v.  Forsyth,  24  Barb.  105 ; 
Tahmage  v.  Talmage,  16  Ohio  St.  434.)  There  has  been  no 
such  omission  from  schedules  and  inventory  filed  under  the 
assignment  of  any  property  belonging  to  the  assigned  estate 
as  will  avoid  the  assignment.  {Shultz  v.  Hoagkmd,  85  N.  Y. 
464 ;  Carr  v.  Breese,  81  id.  584.)  Even  though  it  should  be 
conceded  that  the  transfer  of  real  estate,  made  by  the  assignors 
to  John  Wilkinson,  in  May,  1884,  was  fraudulent,  still  that  fact 
or  the  fact  that  subsequent  to  the  execution  of  the  assignment 
the  assignors  were  guilty  of  some  acts  which  indicated  a 
fraudulent  intent  on  their  part,  cannot  be  considered  as  invali- 
dating the  assignment,  since  they  were  independent  acts, 
entirely  disconnected  with  the  assignment.  (Hardmann  v. 
Bowrn,  39  K  Y.  200;  Shultz  v.  Hoagland,  85  id.  464; 
Livermore  v.  JVbrthrup,  44  id.  107 ;  Wilson  v.  Forsyth,  24 
Barb.  105.)  Assuming  that  the  deed  to  John  Wilkinson  from 
the  assignors  was  executed  in  fraud  of  their  creditors,  it  was, 
nevertheless,  error  for  the  court  to  find  that  the  insertion  of 
the  indebtedness  to  John  Wilkinson  for  $9,710.37,  for  the 
rents  and  profits  of  the  Globe  Hotel  property  accruing  between 
the  date  of  the  execution  and  the  recording  of  the  deed,  was 
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fraudulent,  and  refusing  to  hold  that  such  claim  was  properly 
inserted  in  the  schedules  under  the  assignment  as  a  debt  owing 
John  Wilkinson.  (Johnson  v.  Gamsey,  16  Johns.  189; 
Stewart  v.  Piatt,  101  U.  S.  132;  Graham  v.  R.  R. 
Co.,  102  id.  148;  Haackts  Appeal,  100  Penn.  St.  62; 
Dyer  v.  Hosmer,  22  Pick.  253 ;  Peterson  v.  Brown,  17  Nev. 
173 ;  Chapvn  v.  Pease,  10  Conn.  73 ;  Ames  v.  Blunt,  5  Paige, 
13 ;  Mills  v.  Argall,  6  id.  577 ;  Smith  v.  Howard,  22  How. 
Pr.  121 ;  Fredamd  v.  Freelahd,  102  Mass.  477 ;  Montefiore 
v.  Montefiore,  1  W.  Blackstone,  364 ;  Sweet  v.  Tinslar,  52 
Barb.  271 ;  St.  John  v.  Benedict,  6  Johns.  Oh.  Ill ;  Starke  v. 
Littlepage,  4  Band.  [Va.]  372 ;  Murphy  v.  Hubert,  16  Penn. 
St.  57 ;  Broughton  v.  Brvughton,  4  Rich.  Law  [S.  C]  497 ; 
Cushwa  v.  Cushwa,  5  Md.  52.)  The  fact  that  the  assignors 
continued  to  keep  open  their  bank  and  received  deposits  until 
December  8,  1884,  and  that  they  sold  drafts  on  their  cor- 
respondents during  that  time  did  not  operate  as  a  fraud  that 
would  invalidate  the  assignment.  {Kennedy  v.  Thorp,  51 
N.  Y.  174;  Morris  v.  Talcott,  96  id.  100,  107;  Wright  v. 
Brown,  67  id.  9 ;  People's  Bank  v.  Bogart,  81  id.  108.)  The 
fact  that  the  assignment  was  made  to  the  defendant  Hubbell, 
with  the  expectation  and  intention,  on  the  part  of  the  assignors, 
without  any  knowledge  on  his  part  of  such  fact,  that  he  would 
not  contest  the  conveyance  by  them  to  the  defendant,  John 
Wilkinson,  did  not  operate  to  invalidate  the  assignment, 
especially  in  view  of  the  finding  of  the  absolute  good  faith 
of  the  assignee,  and  of  his  failure  to  participate  in  any  fraud- 
ulent intention  of  the  assignors.  {Starin  v.  Kelly,  88  N.  Y. 
418 ;  RUey  v.  New  York,  96  id.  331 ;  Babcock  v.  EcJder, 
24  id.  132;  Wait  on  Fraud.  Con.  §  196;  Bump  on  Fraud. 
Con.  19;  29  Penn.  St.  387;  69  id.  21;  61  Me.  145;  Kd, 
logg  v.  Slauson,  11  N.  Y.  302;  Ward  v.  Tvngley,  4  Sandf. 
Ch.  408;  Marberry  v.  Brooks,  7  Wheat.  556.)  While  a 
fraudulent  intent  is  to  be  inferred  from  actions  necessarily 
culminating  in  a  fraud  upon  the  rights  of  the  creditors,  the 
inference  should  not  be  drawn,  unless  the  result  is  clearly 
deducible.    {Brown  v.  Halstead,  17  Abb.  N.  C.  197.)    The 
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evidence  fails  to  show  any  fraudulent  intent  on  the  part  of 
Wilkinson  &  Co.,  in  making  the  conveyance  to  John  Wilkin- 
son, unless  the  court  should  come  to  the  conclusion  that  at 
the  time  when  the  conveyance  was  made  Wilkinson  &  Co. 
were  insolvent,  and  knew  themselves  so  to  be,  and  voluntarily 
and  without  consideration  transferred  their  real  estate  to  Jolin 
Wilkinson.  (Dygert  v.  Bemerschneider,  32  N.  Y.  629 ; 
Genesee  River  Nat.  Bk.  v.  Mead,  92  id.  637 ;  Carr  v.  Breese, 
81  id.  584;  Phemix  Bk.  v.  Stafford,  89  id.  405;  Murphy  v. 
Briggs,  id.  446 ;  Pond  v.  Comstock,  20  Hun,  492 ;  affirmed, 
87  N.  Y.  627;  Hale  v.  Stewart,  7  Hun,  591 ;  Zivermore  v. 
Northrup,  44  N.  Y.  107 ;  Spencer  v.  AyrauU,  10  id.  202 ; 
Jewett  v.  Noteware,  30  Hun,  192 ;  Howland  Will  Case,  4  Am. 
L.  Rev.  625 ;  People  v.  Spooner,  1  Denio,  346 ;  Taylor  Will 
Case,  io  Abb.  [N.  S.]  300;  1  Greenl.  on  Ev.  §  37;  Bleecker 
v.  Johnston,  69  N.  Y.  309,  312.)  The  transfer  from  Alfred 
and  J.  Foreman  Wilkinson  to  John  Wilkinson,  of  their  real 
estate,  on  May  5,  1884,  was  not  fraudulent  because  the  value 
of  the  property  transferred  may  have  been  somewhat  greater 
than  the  amount  of  the  indebtedness  wliich  they  owed  their 
brothers.  (Bump  on  Fraud.  Con.  45,  554 ;  Molloy  v.  Sawyer, 
38  Me.  73 ;  Bay  v.  Cole,  44  Iowa,  452 ;  Jaeger  v.  Kelley,  52 
N.  Y.  274 ;  Syracuse  Chilled  Plow  Co.  v.  Wing,  85  id.  427 ; 
Van  Wyck  v.  Baker,  16  Hun,  171 ;  Boyd  v.  Bunlop,  1  Johns. 
Ch.  478;  Bigelow  v.  Ayrault,  46  Barb.  143;  Paylon  v. 
Bange,  1  Hun,  319;  Moore  v.  Clements,  6  Wall.  312; 
Mc Arthur  v.  Hoysradt,  11  Paige,  495.)  Whatever  may 
have  been  the  intention  of  the  grantors  of  John  Wilkinson 
in  conveying  to  him  the  property  in  question,  unless  John 
Wilkinson  also  intended  to  hinder,  delay  and  defraud  the 
creditors  of  Wilkinson  &  Co.,  and  participated  in  any  fraud 
of  which  his  brothers  may  have  been  guilty,  the  transfers 
must,  nevertheless,  stand,  and  no  court  can  interfere  with  the 
conveyance.  (Dudley  v.  Danforth,  61  N.  Y.  636 ;  Parker 
v.  Connor,  93  id.  118 ;  Murphy  v.  Briggs,  89  id.  446 ;  Zoeller 
v.  Riley,  100  id.  102;  Van  Wyck  v.  Baker,  16  Hun,  168; 
Waterbury   v.   Sturtevant,    18   Wend.    353;    Carpenter  Y» 
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Murren,  42  Barb.  300;  Steams  v.  Gage,  79  N.  Y.  102; 
Farley  v.  Carpenter,  27  Hun,  359;  Auburn  Ec.  Bk.  v. 
Fitch,  48  Barb.  344;  Zoeschigk  v.  Bridge,  42  N.  Y.  421; 
Loeschigk  v.  Addison,  4  Abb.  Pr.  [N.  S.]  210 ;  JfoAJ  v. 
PhUUps,  48  N.  Y.  425.)  No  inference  of  fraud  on  the 
part  of  John  Wilkinson  can  properly  be  drawn  from  the 
fact  that  the  deed  of  the  property  conveyed  to  him  was  not 
recorded,  or  the  fact  of  such  conveyance  published,  the  evi- 
dence failing  to  show  that  there  was  any  knowledge  on  the  part 
of  John  Wilkinson  of  any  circumstances  which  called  upon 
him  to  put  the  deed  upon  record ,  no  evidence  that  the  failure 
to  record  was  intentional  or  that  John  Wilkinson  in  any  way 
held  out  to  the  public  that  his  brothers  were  the  owners  of  the 
real  estate  in  question.  {Trenton  Banking  Co.  v.  Dtmcan, 
86  N.  Y.  221 ;  Tomlvnson  v.  Mathews,  98  111.  178 ;  HiU  v. 
Bowman,  35  Mich.  191 ;  Paige  v.  Kendrick,  10  id.  300 ; 
Stewart  v.  Hcpkins,  30  Ohio  St.  528;  Sawyer  v.  Turpin, 
1  Otto,  114 ;  Folsomy.  Clemence,  111  Mass.  273 ;  Brockaway 
v.  Flemdng,  22  N.  Y.  Week.  Dig.  430 ;  Coats  v.  Garlech,  44 
Penn.  St.  43;  HUliwrd  v.  Cagle,  46  Miss.  337;  Pendleton  v. 
Hughes,  65  Barb.  136 ;  Every  v.  JSdgerton,  7  Wend.  25S ; 
Clute  v.  NewUrk,  46  N.  Y.  684 ;  Crowder  v.  Hopkins,.  10 
Paige,  183;  Peck  v.  Grouse,  46  Barb.  151;  Cuyler  v. 
McCartney,  40  N.  Y.  221 ;  Van  Gelder  v.  Van  Gelder,  81 
id.  625 ;  Coyne  v.  Weaver,  84  id.  386 ;  Walker  v.  Henry, 
85  id.  130 ;  Foote  v.  Beecher,  78  id.  155.)  Assuming  that  the 
conveyance  to  John  Wilkinson  was  fraudulent  as  against 
creditors,  it  was  error  for  the  court  to  hold  that  they  were 
entitled  to  the  rents  and  profits  accruing  from  December  9, 
1884,  to  the  time  of  judgment,  and  to  direct  him  to  account 
therefor  and  to  pay  the  same  to  the  receivers  appointed  in  the 
final  decree.  (  Wright  v.  Nostrand,  94  N.  Y.  31 ;  98  id.  669 ; 
Chautauqua  County  Bk.  v.  Risley,  19  id.  369;  Code  of 
Civil  Procedure,  §§  1440,  1441 ;  Schermerhorn  v.  Merrill, 
1  Barb.  511 ;  Robinson  v.  Stewart,  10  N.  Y.  189;  CoUumb 
v.  Bead,  24  id.  505;  Hollenbeck  v.  BonneU,  94  id.  342; 
Sickkls  —Vol.  LXV.    26 
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Hamilton  v.  Austin,  36  Hun,  143 ;  Clift  v.  Motes,  44  id. 
312.)  The  court  erred  in  permitting  testimony  to  be  given 
of  declarations  made  by  Alfred  and  J.  Foreman  Wilkinson 
subsequent  to  the  delivery  of  their  deed  to  John  Wilkinson 
and  prior  to  the  execution  of  the  assignment  to  the  defendant 
HubbelL  {Paige  v.  Cagwm,  7  Hill.  361 ;  Brown  v.  MadUer, 
12  N.  Y.  118 ;  Graves  v.  Kmg,  15  Hun,  367 ;  Horn  v.  Pull- 
man,  72  N.  Y.  269;  Woodruff  v.  Cook,  25  Barb.  505;  Van 
Odder  v.  Van  Odder,  81  N.  Y.  625 ;  Foote  v.  Beecher,  78 
id.  157;  Tabor  v.  Van  Tassdl,  86  id.  642;  Clews  v.  Kehr, 
90  id.  633 ;  Walker  v.  Henry,  85  id.  130 ;  Ouyler  v.  McCartney, 
40  id.  221 ;  Buttis  v.  Montgomery,  50  id.  352 ;  Vidoard  v. 
Powers,  34  Hun,  221 ;  Van  Sachs  v.  Krete,  72  N.  Y.  548; 
Truaa  v.  tf/ofer,  86  id.  630 ;  Flagler  v.  Wheeler,  40  Hun, 
125.)  Proof  of  the  failure  of  Wilkinson  &  Co.  to  make 
the  entries  which  the  plaintiffs  claim  should  have  been 
made  in  case  of  a  conveyance  of  the  real  estate  to  John  Wil- 
kinson, and  evidence  of  what  appeared  upon  the  books  of 
the  firm  with  which  he  had  no  possible  connection,  was 
incompetent.  (Carroll  v.  Deimd,  95  N.  Y..252.)  The  evi- 
dence of  John  E.  Bacon  and  other  tenants  occupying  the 
Glpbe  Hotel  property,  and  of  Jacob  Schwartz,  as  to  the  assess- 
ment of  it  and  of  the  residences  of  the  assignors,  should  have 
been  excluded.  (Trenton  Banking  Co.  v.  Duncan,  86  N.  Y. 
221.)  The  evidence  of  Andrews,  Partridge  and  the  remaining 
plaintiffs,  to  the  effect  that  they  deposited  with  Wilkinson  & 
Co.,  believing  them  to  be  the  owners  of  the  Globe  Hotel 
property  and  of  their  residences,  was  also  erroneously  admitted. 
(Trenton  Banking  Co.  v.  Duncan,  86  N.  Y.  221.)  The  court 
also  erred  in  excluding  the  question  which  inquired  into  the 
ownership  of  the  personal  property  in  the  house  of  J.  Foreman 
Wilkinson.  (De  Wolf  v.  Williams,  69  N.  Y.  651 ;  Knapp 
v.  Smith,  27  id.  281 ;  Hardenburg  v.  Orary,  50  Barb.  32.) 

Frank  H.  Hiscock  for  respondents.  Several  judgment- 
creditors  may  properly  join  in  one  action  attacking  the  three 
conveyances.     (1  Ed.  Ch.  450 ;  9  Paige,  595 ;  Whites  Bank 
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of  Buffalo  v.  Farthing,  23  N.  T.  Week.  Dig.  176 ;  Morton 
v.    Weil,   33   Barb.    30;    Reed    v.  Striker    [Ct.    of  App.] 
12  Abb  Pr.  47;  Oakley  v.  TugweU,  33  Hun,  357  ;  Newhold 
v.  Warrin,  14  Abb.  Pr.  80 ;  Fellows  v.  Fellows,  4  Cow.  682 ; 
Brimkerhoff  v.  Brown,  6  Johns.   Ch.  139 ;  ifoyrf  v.  Hoyt, 
5  Paige,  65 ;  Hammond  v.  5".  jR.  Iron,  etc.,  Co.,  20  Barb.  378 ; 
Denton  v.  MorreU,  26  N.  Y.  Week  Dig.  379 ;  Chandler  v. 
Powers,  9  id.  169,  179 ;  Shtdtz  v.  Hoagland,  85  ST.  T.  464, 
468 ;  J3i?j^  v.  Godfrey,  88  id.  669 ;  Taleott  v.  5***,  31  Hun, 
282 ;  Rose  v.  Meldram,  11  N.  Y.  Week.  Dig.  354;  White  v. 
Fagen,  18  id.  358 ;  Crouse  v.  Hessler,  17  id.  519 ;  Cboi  v. 
Rvndskopf  21  id.  30  ;  #&xm  v.  Gcvuhn,  21  id.  553  ;  Terry  v. 
^t^jr,  43  Barb.  395 ;  WamerVy  BanJc  v.  Halsey,  57  id.  249  ; 
In  re  Wilkinson,  21  N.  Y.  Week.  Dig.  265,  266 ;   In  re 
Hapelovich,  22  id.  13 ;  In  re  HoWrook,  99  K  Y.  539,  546 ; 
In  re  Koome,  11  N.  Y.  Week.  Dig.  55 ;  In  re  Burtnett,  8 
Daly,  115 ;  In  re  Zcmdaur,  22  N.  Y.  Week.  Dig.  73.)    The 
deed  to  John  Wilkinson  was  and  is  fraudulent  and  void,  having 
been  made  May  5,  1884,  by  the  grantors  when  they  were 
financially  embarrassed  and  attempted  to  convey  a  large  amount 
of  valuable  property  without  consideration  for  the  purpose  of 
withdrawing  the  same  from   and  cheating  their  creditors. 
(Bump     on     Fraudulent    Convey.     [3d     ed.]     283,     284; 
Freewxm  v.  Burnham,   36  Conn.  469;    Coates  v.  Gerlyoh, 
44  Penn.  43;  Amnion's  Appeal,  63  id.   284;  Eddy  v.  Bald- 
win, 32    Mo.    369;  Scmds  v.   HUdreth,   14    Johns.    Rep. 
493,    499,     [marg.   pp.];    Flannagan    v.    Donaldson,    85 
Ind.    517,    521;    Crossly    v.    Flworthy,    12    L.    B.    [Eq. 
Cas.]   158;  Trust   Co.   v.   Sedgewiek,   97    U.  S.  Eep.   304, 
307 ;  Pendleton  v.  Hughes,  65  Barb.  136  ;  Swariz  v.  Hazlett, 
8  Cal.  118, 128 ;  Potter  v.  McDoweU,  31  Mo.  62 ;  Patterson 
v.  McKtnney,  97  HI.  41 ;   Parish  v.  Murphree,  13  How. 
[U.  S.]  92 ;  Patten  v.  Casey,  57  Mo.  118  ;    Young  v.  White, 
25  Miss.  146  ;  13  How.  92 ;  Paulk  v.  Cooke,  39  Conn.  566 ; 
Kehr  v.  Smith*  20  Wall.  31, 35 ;  Beecher  v.  Clwrk,  12  Blatchf . 
256 ;  Ckwrch  v.  Chopin,  35  Vt.  233 ;  Van  Wyck  v.  Seward, 
18  Wend.  375,  398 ;  Mohawk  Bank  v.  Atwater,  2  Paige,  54, 
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59 ;  Warner  v.  Dove,  33  Md.  579 ;  Carpenter  v.  Roe,  10 
N.  Y.  227.)  Assuming  the  said  consideration  did  exist,  the 
value  of  the  property  was  so  greatly  in  excess  of  the  alleged 
consideration,  that  this  fact  of  itself,  in  connection  with  other 
facts  proved  in  the  case,  such  as  the  continued  occupation  and 
enjoyment  of  the  premises  by  the  grantors,  etc.,  is  sufficient 
to  authorize  the  finding  that  the  deed  was  fraudulent.  (60 
Barb.  288 ;  1  Paige,  305 ;  Sands  v.  Sills,  14  Johns.  492.) 
Said  conveyance,  under  the  circumstances,  must  be  regarded 
as  made  with  intent  to  hinder  and  defraud  the  plaintiffs,  who 
have  been  prevented  from  collecting  their  claims  against  the 
grantors,  and  must  fall  as  void  and  fraudulent.  It  is  fraudulent 
as  well  as  to  subsequent  as  existing  creditors.  (Dewey  v.  Mayer, 
72  N.  Y.  70,  76 ;  Carpenter  v.  Roe,  10  id.  227;  Savage  v. 
Murphy,  34  id.  508 ;  Case  v.  Phillips,  39  id.  164 ;  Shand  v 
ffanley,  71 N.  Y.  319 ;  Bump  on  Fraud.  Con.  [3d  ed.],  314, 324 ; 
Schwartz  v.  HadiM,  8  Cal.  118,  128.)  The  unchanged  and 
uninterrupted  possession  by  the  grantors  of  the  real  estate,  the 
failure  to  record  the  deed  or  to  notify  the  tenants,  their  con- 
tinued collection  of  the  rents  under  an  alleged  parol  agency, 
the  failure  to  change  the  insurance  and  assessment,  and  all 
the  other  similar  circumstances,  fully  sustain  the  findings  of  the 
court  that  the  conveyance  was  intentionally  and  fraudulently 
concealed,  and  are  indicative  of  fraud.  (Sands  v.  Hildreth, 
14  Johns.  493,  499  [marg.  pp.] ;  Sands  v.  Codwise,  4  id. 
536,  586  [marg.  pp.] ;  Clute  v.  Newkirh,  46  N.  Y.  684 ; 
Bank  of  Orange  Co.  v.  Fink,  7  Paige,  87 ;  Dolson  v.  Kerr, 
5  Hun,  643 ;  Lamprey  v.  Donicom,  58  N.  H.  376 ;  Ramsey 
v.  Voorhees,  38  N.  J.  Eq.  282.)  The  grantee  was  a  party  to 
the  fraud  in  the  deed.  (CorkhiU  v.  Landers,  44  Barb.  218 ; 
Sammis  v.  McLcmghUn,  35  N.  Y.  647;  Wendell  v.  Van 
Rensselaer,  1  Johns.  Oh.  344 ;  Rigney  v.  Smith,  39  Barb.  383 ; 
Pendleton  v.  Hughes,  65  id.  136 ;  Shand  v.  Hamley,  71 
N.  Y.  319, 321, 322 ;  Carpenter  v.  Roe,  10  id.  227 ;  Carpenter 
v.  Carpenter,  25  N.  J.  Eq.  194 ;  Vaulk  v.  Cooke,  39  Conn. 
506 ;  Clark  v.  Taylor,  37  Hun,  312 ;  Jacques  v.  Greenwood, 
12  Abb.  Pr.  232 ;    Starin  v.  Kelly,  88  N.  Y.  421 ;  Smith  v. 
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Shavl,  21  N.  Y.  Week.  Dig.  91 ;  12  Hun,  306,  308 ;  87  N.  T. 
620,  622 ;  4  Johns.  585,  597 ;  32  N.  J.  Eq.  138 ;  Boos  v.  Boos, 
16  N.  Y.  Week.  Dig.  217 ;  Briggs  v.  Briggs,  89  N.  Y.  446 ; 
Zoeller  v.  Riley,  100  id.  102.)  The  question  of  Hubbell's 
intent,  motives  and  purposes  is  immaterial,  although  innocent 
and  immaculate,  if  the  intent  of  the  Wilkinsons  was  fraudu- 
lent, the  assignment  is  fraudulent.  {Shvltz  v.  Hoagland,  85 
N.  Y.  464 ;  Grijjm  v.  Marquandt,  17  id.  28 ;  Rathbun  v. 
Plainer,  18  Barb.  272 ;  Work  v.  Ellis,  50  id,  512 ;  Putnam 
v.  BubbeU,  42  N.  Y.  106,  114;  Talcott  v.  Hess,  31  Hun,  282, 
284 ;  Yoimg  v.  Heermans,  66  K  Y.  374 ;  Wilson  v.  Forsyth, 
24  Barb.  105.)  These  conveyances  and  the  assignment  were 
contemporaneous  to  the  moment  in  their  execution  and  con- 
summation. (9  N.  Y.  169,  179.)  The  question  whether  the 
deed,  assignment  and  mortgage  were  all  part  of  the  same 
scheme  and  plan  and  related  to  each  other  was  one  of  fact  for 
the  court.  {Mower  v.  Hanford,  6  Minn.  535,  545.)  The 
deed  and  mortgage  being  fraudulent  and  contemporaneous,  at 
least  in  their  consummation  with  the  assignment,  are  indi- 
cative of  the  intent  with  which  the  latter  was  executed. 
{Amsden  v.  Manchester,  40  Barb.  158;  Hersey  v.  Benedict, 
15  Hun,  282 ;  Whitmore  v.  Patterson,  8  N.  Y.  Week.  Dig. 
452  ;9N.Y.  169,  179 ;  Foley  v.  Butler,  34  Md.  646 ;  Liver- 
more  v.  Northrup,  44  N.  Y.  107 ;  Rwndlctt  v.  Dole,  10  N.  H. 
458,  465 ;  85  K  Y.  464 ;  Angell  v.  Rosenbvrg,  12  Mich.  241 ; 
1  Paige,  298 ;  8  id.  417 ;  1  Barb.  210 ;  People  v.  Chalmere, 
60  N.  Y.  154 ;  Lehmer  v.  Herr,  1  Duvall  [Ct.  of  App.  of  Ky.] 
360.)  The  schedules  are  to  be  deemed  a  part  of  the  assign- 
ment, and  the  insertion  of  any  fraudulent  or  fictitious 
indebtedness  therein  avoids  the  assignment.  {Talcott  v.  Hess, 
31  Hun,  282 ;  Terry  v.  Butler,  43  Barb.  395 ;  Schvltz  v. 
Hoagland,  85  N.  Y.  464 ;  Amer.  Ex.  Bank  v.  Webb,  36  Barb. 
291 ;  Frazier  v.  Truax,  27  Hun/  587 ;  Dextan  v.  MorreU,  26 
tf.  Y.  Week.  Dig.  379,  380.)  The  execution  of  the  deed, 
whereby  the  grantors  attempted  to  prevent  the  property  covered 
thereby  from  passing  under  their  assignment  to  their  creditors, 
was  suppression  of  assets,  enough  to  render  the  assignment 
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fraudulent.  (Fuller  v.  Ives,  6  McLean  [U.  S.]  478.)  The 
evidence  shows  such  intentional  omission  to  inventory  assets, 
such  suppression  and  unexplained  disappearance  of  assets,  as, 
of  themselves,  establish  fraud  in  the  assignment.  (  White  v. 
Fagen,  18  N.  Y.  Week.  Dig.  358  *  Iselin  v.  Henlein,  2  How. 
Pr.  [N.  S.]  211 ;  Globe  Woolen  Go.  v.  Carhart,  67  How.  Pr. 
403,  404;  Schvlte  v.  Hoagland,  85  K  Y.  464;  De  Camp  v. 
Marshall,  2  Abb.  Pr.  94,  387,  390;  50  Supr.  Ct.  [J.  &  S.] 
100;  Pratt  v.  Stevens,  94  N.  Y.  387-390.)  It  was  the  duty 
of  the  assignee,  if  assets  not  mentioned  in  the  inventory  of 
the  Wilkinsons  really  did  come  into  his  hands,  to  file  a  sup- 
plemental inventory.  (Laws  1877,  chap.  466;  Laws  1878, 
chap  318,  §  2 ;  Wilson  v.  Robertson,  21  N.  Y.  587 ;  Knauth 
v  Bassett,  34  Barb.  31 ;  RundleU  v.  Dole,  10  N.  H.  458.) 
Public  policy  and  the  courts  will  exact  a  higher  degree  of 
good  faith  and  honesty  in  the  dealings  of  bankers  with  their 
depositors  than  in  the  ordinary  relations  of  debtor  and  creditor. 
(Anon,  67  N.  Y,  598  -,  Roebling  v.  Duncan,  8  Hun,  502 ; 
Hersey  v.  Benedict,  15  id.  282;  Whitmqre  v.  Patterson, 
8  N.  Y.  Weekly  Dig.  452;  Talcott  v.  Rosenthal,  22  Hun, 
573;  Waverly  Nat.  Bk.  v.  Halsey,  57  Barb.  249,  262;  Wil- 
son v.  Ferguson,  10  How.  Pr.  175 ;  Schufeldt  v.  Schnilzler, 
21  Hun,  462 ;  Clark  v.  Taylor,  37  id.  312 ;  Jaques  v.  Green- 
wood,  12  Abb.  Pr.  262.)  Plaintiffs'  right  to  have  the  rents 
and  profits  and  the  possession  of  the  real  estate  turned  over 
to  the  receivers  by  the  final  judgment  is  not  dependent  upon 
their  having  secured  them,  as  they  accrued,  by  a  temporary 
receiver,  nor  upon  any  legal  title  to  the  premises  or  lien 
springing  therefrom  while  they  were  accruing.  They  are 
entitled  to  them  through  their  receivers  as  assets  of  an  insol- 
vent estate  applicable  in  equity  to  the  payment  of  their 
judgments.  (Spader  v.  Dams,  5  Johns.  Ch.  280;  James 
Goold  Co.  v.  Maheady,  38  Hun,  294 ;  Hollenbeck  v.  DonneU, 
94  N.  Y.  346,  347;  Famham  v.  Campbell,  10  Paige,  598 
Wood  v.  Robe,  96  K  Y.  424 ;  Wait  on  Fraud.  Convey.  §  31 
Sims  v.  Gmnes,  64  Ala.  392  ;  King  v.  Wilson,  11  Paige,  589 
Bump  on  Fraud.   Convey.  [3d  ed.],   610,   612;   Strike  v, 
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McDonald,  1  Bland  [Md.]  74,  224 ;  Kipp  v.  Banna,  2  id.  35 ; 
Mead  v.  Comb*,  19  N.  J.  Eq.  115 ;  Alexander  v.  Todd,  1  Bond 
[IT-  S.]  188  ;  Sands  v.  Codwise,  4  Johns.  536 ;  King  v.  Wilcox, 
11  Paige,  595 ;  Bow  v.  Camp,  Walker  Ch.  R.  435 ;  Marshall  v. 
Oroome,  66  Ala.  121 ;  James  v.  McC leod,  61  Ga.  602 ;  Cowmg 
v.  Howard,  46  Barb.  579 ;  Warner  v.  Blakeman,  4  Keyes,  513.) 
The  fact  that  the  Wilkinsons  were  the  owners  and  in  open, 
notorious  possession  of  the  real  property  prior  to  May  fifth 
was  undisputed,  and  it  was  proper  and  competent  to  show  by 
plaintiffs  that  they  knew  of  those  facts  by  information  and 
personal  observation.  It  is  immaterial  that  they  learned  of 
the  ownership  by  hearsay  and  not  from  searching  of  the  records 
or  statements  from  the  Wilkinsons  personally.  {Trenton 
Banking  Co.  v.  Duncan,  86  N.  Y.  229 ;  iSamage  v.  Mwrphy, 
34  id  510 ;  Wright  v.  Nostrand,  94  id.  31,  41 ;  Granger  v. 
Pwrdy,  16  N.  Y.  Weekly  Dig.  241,  245 ;  Plainer  v.  Plainer, 
78  N.  Y.  90 ;  Bouse  v.  Whited,  25  id.  170 ;  Boos  v.  Boos,  16 
N.  Y.  Weekly  Dig.  217,  218.)  Acts  in  the  form  of  state- 
ments by  a  grantor  while  still  in  possession  of  real  property, 
and  as  snch,  though  made  after  the  conveyance,  were  part  of 
the  res  gestce  and  admissible.  (TUson  v.  Tenmlliger,  56  N.  Y. 
273.  276;  Crary  v.  Sprague,  12  Wend.  41,  44;  Osgood  v. 
Eaton,  1  East.  Rep.  709  ;  Newlm  v.  Lyon,  49  N.  Y.  661 ;  City 
Bank  v.  Wesibwry,  16  Hun,  458 ;  Keator  v.  Dimmick,  46  Barb. 
158 ;  Moore  v.  Meacham,  10  N.  Y.  207 ;  JeUenik  v.  May,  41 
Hun,  386 ;  Mates  v.  Mates,  76  N.  C.  142 ;  Oates  v.  Brown,  59 
Ga,  711 ;  Arkew  v.  Beyndds,  1  Dev.  &  Bat.  [N.  C]  36 ;  TJ.  S. 
v.  Griswold,  8  Fed.  R.  556 ;  Jones  v.  King,  86  111.  225 ; 
Caldwell  v.  Bose,  1  Smith  [Ind.]  190 ;  Farnswvrth  v.  Bell, 
5  Sneed  [Tenn.]  55 ;  Lick  v.  Madden,  25  Cal.  197 ;  Billiard 
v.  Phillips,  81  N.  C.  99 ;  Bedfidd  v.  JSwA,  35  Conn.  328 ; 
Dewey  v.  J%*r,  72  K  Y.  70,  80;  (Twyfer  v.  McCartney, 
40  id  221 ;  Place  v.  Minster,  65  id.  89,  105,  106 ;  Levy  v. 
People,  80  id.  327.)  The  acts  and  declarations  of  the  assignors 
prior  to  the  assignment,  while  in  possession  of  the  property 
and  engaged  in  the  prosecution  of  this  fraudulent  scheme, 
leading  up  to  and  finally  terminating  in  the  assignment,  were 
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competent  against  the  assignee.  They  are  competent  if  made 
after  the  assignment,  while  in  the  possession  of  the  property. 
(Adams  v.  Davidson,  10  N.  T.  309 ;  Coyne  v.  Weaver,  84  id. 
386,  392 ;  Grouse  v.  Hessler,  17  N.  Y.  Week.  Dig.  519 ;  Tal- 
cott  v.  Rosenthal,  22  Hun,  573,  574 ;  Wav.  Nat  Bk.  v.  Halsey, 
57  Barb.  249 ;  Shufeldt  v.  Schnitzler,  21  Hun,  462 ;  Byrd  v. 
Hall,  2  Keyes,  646;  10  Abb.  Pr.  [N.  S.]  382;  Goodwin  v. 
Goldsmith,  49  Supr.  Ct.  R.  101 ;  Uersey  v.  Benedict,  15  Hun, 
282;  1  Greenl.  on  Ev.  §§  108-110;  Von  Sachs  v.  Krete,  72 
N.  Y.  548,  552 ;  Howe  Machine  Co,  v.  Farrmgton,  16  Hun, 
591 ;  Brisbcme  v.  Pratt,  4  Denio,  63 ;  Corning  v.  Walker,  100 
N.  Y.  547,  551.) 

Eabl,  J.  The  court  at  Special  Term  found  that  the  deed 
executed  to  John  Wilkinson  by  his  brothers  J.  Foreman  and 
Alfred,  for  a  consideration  named  therein  of  $140,000,  covered 
real  estate  worth  $375,000,  which  was  subject  to  two  mort- 
gages amounting  at  the  time  to  $93,600 ;  that  the  deed  was 
mostly  voluntary  and  without  consideration,  and  was  executed, 
delivered  and  accepted  when  the  grantors  were  insolvent,  to 
the  knowledge  of  all  the  parties  thereto,  and  with  the  intent 
of  each  and  all  of  them  to  hinder,  delay,  cheat  and  defraud 
the  plaintiffs  and  the  other  creditors  of  the  grantors ;  that  the 
mortgage  executed  by  John  Wilkinson  to  Crosby  was  made 
with  the  same  fraudulent  intent,  and  was  without  any  con- 
sideration ;  and  that  the  assignment  for  the  benefit  of  creditors 
was  made  by  the  assignors  with  the  same  intent  and  for  the 
like  fraudulent  purpose. 

The  evidence  upon  the  question  of  the  fraud  affecting  the 
deed,  mortgage  and  assignment,  is  intricate  and  voluminous. 
The  findings  of  the  trial  judge  in  reference  to  it  are  minute 
and  particular,  and  his  opinion,  delivered  after  the  trial,  is  a 
very  full,  able  and  exhaustive  discussion  of  the  facts  and 
demonstrates  that  his  findings  have  ample  support  in  the  evi 
dence.  The  facts  were  again  carefully  reviewed  in  the 
opinion  pronounced  at  the  General  Term,  and  the  two  opinions 
render  any  further  discussion  of  the  evidence  now  unnecessary. 
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It  is  sufficient  for  us  now  to  say  that  we  have  carefully  scrutin- 
ized the  evidence  in  the  light  of  the  able  argument  submitted 
to  us,  and  we  are  unable  to  say  that  any  material  finding  of 
the  trial  judge  is  unauthorized  by  sufficient  evidence.  Our 
attention  may,  therefore,  now  be  confined  solely  to  the  rulings 
of  the  judge  upon  such  questions  of  law  as  we  deem  of  suffi- 
cient importance  to  require  particular  consideration. 

The  plaintiffs  were  not  in  a  position  to  assail  the  deed  and 
mortgage  without  also  effectually  assailing  the  assignment. 
So  long  as  that  had  force  and  operation,  the  right  to  assail  the 
deed  and  mortgage  rested  in  the  assignee  under  the  act  chapter 
314  of  the  Laws  of  1858.  {Spring  v.  Short,  90  N.  Y.  538 ; 
Crovse  v.  Frothinghcvrn,,  97  N.  Y.  105,  113.)  Hence  it  was 
proper  for  the  plaintiffs  upon  the  trial  to  give  any  competent 
evidence  which  had  a  material  bearing,  as  against  any  of  the 
parties,  to  establish  the  fraud  in  either  of  the  instruments. 
It  is  only  by  virtue  of  a  valid  assignment  that  an  assignee  is 
vested  with  the  right,  under  the  act  of  1858,  to  assail  fraudu- 
lent transfers  of  property  by  his  assignor.  If  the  assignment 
itself  is  for  any  reason  fraudulent  and  void,  it  may  be  set 
aside,  and  then  all  power  of  the  assignee  under  it  ceases.  An 
innocent  assignee  may  not  be  permitted  to  act  under  a  fraudu- 
lent assignment.  The  provision  of  law  (3  R  S.  [7th  ed.]  2329) 
that  every  conveyance  or  assignment,  made  with  the  intent  to 
hinder,  delay  or  defraud  creditors,  is  void,  is  still  in  full  force 
and  operation,  notwithstanding  the  act  of  1858  and  the  various 
acts  relating  to  voluntary  assignments  for  the  benefit  of 
creditors.  It  may  be  that  in  a  particular  case  an  honest 
assignee  may,  under  the  acts  referred  to,  undo  all  the  fraudu- 
lent acts  of  the  assignor  preceding  and  attending  the  assignment 
and  the  preparation  of  the  schedules  under  it.  Yet,  if  the 
assignment  was  made  by  the  assignor  with  the  fraudulent 
intent  condemned  by  the  statute,  the  assignment  may  be  set 
aside  at  the  suit  of  judgment-creditors,  and  all  powers  of  the 
assignee,  however  honest  he  may  be,  taken  away.  In  assailing 
a  voluntary  assignment  for  the  benefit  of  creditors,  it  is 
Sickels  — Vol.  LXV.     27 
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important  only  to  establish  the  fraudulent  intent  of  the  assignor 
{Starin  v.  Kelly,  88  N.  Y.  418),  and  when  that  has  been 
established  the  assignment  may  be  set  aside,  and  creditors  may 
then  pursue  their  remedies  and  procure  satisfaction  of  their 
judgments  as  if  the  assignment  had  not  been  made. 

The  learned  counsel  for  the  appellants  lays  great  stress  upon 
the  distinction  between  fraud  upon  the  assignment  and  fraud 
in  the  assignment.  While  such  a  distinction  doubtless  exists, 
as  a  solvent  of  any  questions  involved  in  this  case  it  is  of  no 
importance.  When  there  is  fraud  in  an  assignment,  it  may 
be  assailed  by  creditors  and  set  aside  as  fraudulent  When 
there  is  fraud  upon  an  honest  assignment,  by  prior  fraudulent 
transfers  of  his  property  by  the  assignor,  or  by  a  subsequent 
withholding  of  property  from  the  assignee,  or  in  the  schedules 
required  by  law  to  be  made,  the  remedy  is  with  the  assignee, 
who  may  avoid  the  fraudulent  acts  and  secure  all  the  property 
of  the  assignor  for  administration  under  the  assignment. 
Frauds  upon  the  assignment,  either  by  the  assignor  or  assignee, 
do  not  necessarily  avoid  the  assignment,  but  they  may  be  con- 
sidered in  determining  whether  there  was  any  fraud  in  the 
assignment,  and  frequently  furnish  very  convincing  and  some- 
times conclusive  evidence  upon  that  point. 

After  the  execution  of  the  deed  to  John  Wilkinson  by  his 
brothers,  it  was  kept  from  record  and  carefully  concealed  from 
the  public.  All  the  property  granted  remained  in  the  posses- 
sion of  the  grantors,  who  collected  and  received  and  used  the 
rents  therefrom,  as  they  had  before,  until  the  execution  of 
the  assignment  on  the  ninth  day  of  December ;  and  the  property 
continued  to  be  assessed  to  the  grantors,  and  was  insured  by 
them  in  their  names;  and  all  this  was  done  without  any  notice 
of  the  change  in  the  title  to  the  tenants,  assessors  or  under- 
writers. The  plaintiffs  were  permitted,  against  the  objection 
of  the  defendants,  to  prove  the  declarations  of  the  grantors 
while  they  were  thus  in  tfye  possession  of  the  property,  made 
to  various  depositors  in  their  bank,  intermediate  the  execution 
of  the  deed  and  of  the  assignment,  to  the  effect  that  they 
owned  the  property  covered  by  the  deed ;   and  the  claim  is 


1888.]  Loos  et  al.  v.  Wilkinson  et  al.  211 

Opinion  of  the  Court,  per  Eabl,  J. 

now  made  on  behalf  of  the  appellants  that  these  declarations 
were  improperly  received  as  evidence.  We  are  of  opinion 
that  they  were  proper  evidence.  They  were  competent  against 
the  persons  making  them,  who  were  defending  the  action  and 
against  whom  it  was  incumbent  upon  the  plaintiffs  to  establish 
the  frauds  which  they  alleged ;  and  being  competent  against 
them,  they  could  not  have  been  excluded  by  the  court. 
(Wright  v.  Nosframd,  94  N.  Y.  31.)  But  the  declarations 
were  competent  generally  against  all  the  defendants.  It  was 
competent  as  bearing  upon  the  questions  of  fraud,  both  in  the 
deed  and  the  assignment,  to  show  that  the  deed  was  purposely 
kept  from  record  and  concealed  from  the  public,  and  that  it 
was  not  intended,  as  between  the  parties,  as  an  operative  con- 
veyance. They  were  acts  by  which  the  concealment  wa6  in 
part  effected.  It  was  found,  in  substance,  by  the  trial  judge, 
that  it  was  part  of  the  fraudulent  scheme  concocted  by  the 
three  brothers,  grantors  and  grantee,  to  keep  the  conveyance 
secret,  that  the  grantors  might  receive  credit  and  obtain 
deposits  at  their  bank  while  their  property  was  beyond  the 
reach  of  their  creditors ;  and  these  declarations  were  a  portion 
of  the  means  used  to  accomplish  the  fraud.  Still  further,  it 
was  competent  for  the  plaintiffs  to  prove  the  continued  and 
unchanged  possession  of  the  granted  property  by  the  grantors, 
and  to  show  their  declarations  while  in  possession  for  the  pur- 
pose of  characterizing  it.  They  are  in  the  nature  of  res  gestm 
declarations,  and  on  the  question  of  fraud  clearly  competent. 
{Moore  v.  Meacham,  10  N.  T.  207 ;  Ouyler  v.  McCartney,  40 
id.  221 ;  NeoUn  v.  Lyon,  49  id.  661 ;  Tilson  v.  TerwiUiger, 
56  id.  273  ;  Von  Sachs  v.  Kretz,  72  id.  548  ;  Truax  v.  Slater, 
86  id.  630;  Crcvry  v.  Sprague,  12  Wend.  41;  Jdlenikv. 
May,  41  Hun,  386.) 

It  was  the  claim  of  the  defendants  that  on  the  1st  day  of 
November,  1873,  J.  Foreman  and  Alfred  Wilkinson  gave 
their  bond  to  John  Wilkinson  for  himself  and  his  brother 
Dudley  to  secure  the  payment  of  $140,000,  and  that  the 
balance  due  upon  that  bond  was  the  consideration  for  the  deed 
of  May  5,  1884.     It  was  a  matter  much  litigated  upon  the 
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trial  whether  the  bond  was  ever  a  subsisting  obligation,  and 
if  it  was,  whether  there  was  anything  due  thereon  at  the  date 
of  the  deed.  Wilkinson  &  Co.  kept  books  of  account,  as 
bankers,  in  which  their  financial  transactions  were  entered. 
Upon  the  trial  the  plaintiffs  were  permitted  to  show,  against 
the  objection  of  the  defendants,  that  those  books  did  not  con- 
tain any  entry  of  indebtedness  from  them  to  John  or  Dudley 
on  the  4th  or  5th  day  of  May  or  the  9th  day  of  December, 
1884,  and  that  they  did  not  contain  any  entry  at  any  time  of 
indebtedness  from  J.  Foreman  and  Alfred  to  their  brother 
John  upon  the  bond  mentioned.  The  appellants  claim  there 
was  error  in  the  admission  of  this  evidence.  It  is  undoubtedly 
true  that  if  this  were  a  controversy  between  John  and  his. 
brothers,  the  latter  could  not  introduce  their  books  for  the 
purpose  of  showing  that  the  bond  was  without  consideration, 
or  that  It  had  been  paid.  (Carroll  v.  Dezmel,  95  N.  T.  252.) 
But  this  is  not  a  controversy  between  John  and  his  brothers, 
and  the  latter  are  not  seeking  to  maintain  that  their  own  books 
are  evidence  in  their  favor.  The  controversy  is  between  the 
creditors  and  the  three  brothers,  and  the  plaintiffs  seek  to 
establish  fraud  in  the  execution  of  the  deed,  mortgage  and 
assignment  against  the  three.  There  can  be  no  suspicion  that 
the  books  were  manipulated  for  the  purpose  of  cheating  or 
taking  any  advantage  of  John.  They  were  kept  in  the 
regular  course  of  a  large  business,  and  the  entries  were  made 
from  day  to  day  as  transactions  occurred.  The  defendants 
alleged  that  the  consideration  of  the  deed  was  an  indebtedness 
from  them  to  John,  and  it  was  competent  for  the  plaintiffs  to 
show,  if  they  could,  that  no  written  obligation  of  any  kind 
for  the  debt  existed ;  and  if  John  kept  books  of  account ;  that 
there  was  no  charge  of  the  debt  in  his  books;  and  if  the 
debtors  kept  regular  books  in  which  were  entered  their  debts 
and  credits,  that  there  was  no  entry  of  the  debt  upon  their 
books.  Such  evidence  is  competent  to  show  how  the  matter 
was  treated  by  the  parties  severally,  and  their  conduct  in  refer- 
ence to  transactions  alleged  to  be  fraudulent.  The  fact  that 
the  grantors  gave  a  deed  in  discharge  of  a  debt  of  which  no 
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trace  could  be  found  upon  their  books  was  a  circumstance 
which  could  be  proved  against  all  the  parties.  What  appeared 
and  what  did  not  appear  upon  the  books  were  not  in  the  nature 
of  mere  declarations  of  the  grantors,  but  they  were  in  the 
nature  of  acts  and  conduct  pertinent  to  the  inquiry.  The 
scope  of  the  inquiry  where  fraud  is  under  investigation  may 
be  a  very  broad  one,  and  the  inquiry  may,  subject  to  some 
control  of  the  trial  judge,  extend  over  a  wide  field,  and  it 
should  not  be  limited,  as  it  must  be  in  an  action  by  a  creditor 
simply  to  recover  his  debt  from  his  debtor. 

It  was  claimed  on  the  part  of  the  plaintiffs,  as  one  of  the 
badges  of  fraud,  that  a  large  amount  of  household  furniture  in 
the  houses  of  the  assignors,  and  belonging  to  them,  was  withheld 
from  the  assignee  and  from  their  inventory.  The  claim  of  the 
defendants  was  that  such  furniture  belonged  to  the  wives  of  the 
assignors  respectively.  Upon  the  trial  the  plaintiffs  were  per- 
mitted to  prove,  against  the  objection  of  the  defendants,  John 
Wilkinson  and  the  assignee,  declarations  of  Alfred  made  several 
years  before  the  date  of  the  assignment,  to  the  effect  that  a  valu- 
able piece  of  furniture  mentioned  was  bought  by  him  in  England 
and  brought  to  his  home  in  Syracuse.  Even  if  this  evidence 
were  incompetent,  it  was  not  harmful.  It  was  undisputed  that 
Alfred  did  purchase  the  furniture,  and  in  the  absence  of  evi- 
dence the  presumption  would  have  been  that  furniture  in  his 
house  in  use  by  his  family  was  purchased  by  him  and  belonged 
to  him.  He  testified  that  he  purchased  the  furniture  with  his 
wife's  money  for  her,  and  there  was  nothing  in  the  declarations 
proved  essentially  to  contradict  that. 

The  record  contains  many  other  exceptions  to  rulings  upon 
questions  of  evidence.  They  are  so  many  that  it  is  impossible 
here  to  notice  each  separately.  It  is  sufficient  to  say  of  them 
that  they  have  been  carefully  considered  and  that  none  of 
them  point  out  error  prejudicial  to  the  defendants.  The  trial 
judge  held  that  the  creditors  were  entitled  to  reach  the  rents 
and  profits  of  the  real  estate  conveyed  to  John,  accruing  from 
December  ninth,  when  he  entered  into  possession  thereof,  to 
the  time  of  the  judgment  ordered  by  him,  and  he  directed 
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him  to  account  therefor  and  pay  them  to  the  receivers  appointed 
by  the  judgment ;  and  this  portion  of  the  judgment  is  now 
assailed  as  erroneous.  The  claim  is  that  the  plaintiffs,  as  to 
the  real  estate,  after  the  deed,  mortgage  and  assignment  have 
been  vacated  and  set  aside,  were  entitled  to  one  of  two  remedies, 
a  conveyance  of  the  real  estate  by  John  to  the  receivers,  in 
which  event  they  would  take  the  rents  and  profits  only  from 
the  time  of  the  conveyance  to  them ;  or  a  sale  of  the  real 
estate  under  their  executions,  in  which  event  the  purchaser  at 
such  sale  would  be  entitled  to  the  rents  and  profits  from  the 
time  of  the  deed  at  the  end  of  fifteen  months  from  the  sale, 
and  John  would  be  entitled  to  all  that  accrued  before  that 
time.  We  think  this  claim  clearly  unfounded.  These  debtors 
could  no  more  give  away  the  rents  and  profits  of  their  real 
estate  than  they  could  give  away  the  real  estate  itself,  and 
John  has  no  more  right,  as  against  these  creditors,  to  hold  the 
former  than  he  has  to  hold  the  latter.  The  deed  to  him  being 
fraudulent  and  void,  and  having  been  set  aside,  he  has  no  title, 
as  against  the  plaintiffs,  to  the  rents  received  by  him.  It  is  no 
answer  to  this  for  John  to  say  that  when  he  received  the  rent6 
he  had  the  title  to  the  real  estate.  In  taking  that  title,  he 
perpetrated  a  fraud  upon  the  creditors  of  the  grantors  and 
received  the  rents  in  furtherance  of  the  same  fraud.  While 
the  deed  was  valid  as  between  the  parties  thereto,  it  was  not 
as  to  creditors ;  and  as  to  them,  John  gained  no  title  to  the 
real  estate  or  to  the  rents  thereof.  If  the  rents  had  been 
coUected  by  the  debtors  and  had  been  found  in  their  hands, 
it  is  conceded  that  the  creditors  could  have  reached  them,  and 
why  may  they  not  reach  them  in  the  hands  of  their  fraudu- 
lent grantee  ?  If  the  assignment  of  a  mortgage  on  land  be  set 
aside  as  a  fraud  upon  creditors,  cannot  the  fraudulent  assignee 
be  made  to  account  for  any  payments  to  him  of  principal  or 
interest  upon  the  instruments  ?  Suppose  John  had  sold  any 
of  the  real  estate  to  an  innocent  purchaser,  and  the  price  thereof 
had  been  paid  to  him,  could  he  not  have  been  compelled  to 
account  for  the  same  ?  There  is  no  defect  in  the  complaint 
The  facts  alleged  are  sufficient,  and  the  prayer  for  relief  is 
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broad  enough  to  authorize  this  provision  in  the  judgment. 
The  plaintiffs  are  judgment-creditors,  with  executions  returned 
unsatisfied,  and  hence  are  in  a  position  to  assail  in  this  action  any 
fraudulent  disposition  of  their  debtor's  real  or  personal  property 
and  to  reach  either  legal  or  equitable  assets  of  their  debtors. 
There  is  not  only  no  reason  in  equity  or  justice  for  allowing  John, 
upon  the  facts  found,  to  retain  between  $30,000  and  $40,000, 
received  by  him  for  rents,  but  there  is  no  authority  which 
sustains  his  contention.  In  Robinson  v.  Stewart  (10  N.  Y. 
189),  it  was  held  that  the  grantee  of  lands  by  a  fraudulent 
conveyance,  upon  the  sale  of  such  lands  in  a  creditor's  suit,  is 
not  accountable  to  the  creditors  at  large  for  the  rents  and 
profits  prior  to  the  time  when  a  receiver  is  appointed.  There 
the  creditors  did  not  have  judgment  against  the  debtor,  the 
fraudulent  grantor,  and  they  were  mere  creditors  at  large. 
Here  the  plaintiffs  have  judgments,  with  executions  returned 
unsatisfied,  and  they  are  entitled  to  all  the  relief  against  both 
the  legal  and  equitable  assets  of  their  debtors  which  the  courts 
are  able  to  give  in  a  creditor'6  suit ;  and  nothing  to  the  contrary 
was  decided  in  the  case  cited.  In  Collwmb  v.  Bead  (24  N.  Y. 
505),  it  was  held  that  the  trustee,  under  an  assignment  of  lands 
which  is  declared  fraudulent  at  the  suit  of  a  creditor,  is  not 
bound  to  account  for  the  rents  received  and  in  good  faith 
applied,  according  to  the  terms  of  the  trust,  before  the  com- 
mencing of  the  suit,  or  the  attaching  of  any  specific  lien  upon 
the  lands.  This  is  not  such  a  case.  Here  the  rents  are  found 
in  the  possession  of  the  fraudulent  grantee,  and  there  is  no 
claim  that  they  have  been  applied  in  accordance  with  any 
requirement  or  direction  of  the  grantors.  They  can  be  reached 
in  this  suit  precisely  as  if  they  had  been  found  in  the  posses- 
sion of  the  grantors.  In  Wright  v.  NosVramd  (94  N.  Y.  31 
and  98  id.  669),  we  held  that  in  an  action  by  a  receiver, 
appointed  in  supplementary  proceedings,  to  set  aside  as  fraud- 
ulent a  conveyance  of  real  estate  executed  by  the  judgment- 
debtor,  so  as  to  subject  the  property  to  levy  and  sale  on 
execution,  when  the  receiver  simply  proves  his  appointment 
without  showing  the  proceedings  necessary  to  vest  in  him  title 
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to  the  real  estate,  he  is  not  entitled  to  recover  the  rents  and 
profits.  In  that  case  the  sole  purpose  of  the  action  was  to 
set  aside  the  fraudulent  conveyance,  and  Ruger,  Ch.  J., 
writing  the  opinion,  said  that,  in  considering  the  questions 
involved  in  the  case,  "  it  should  be  borne  in  mind  that  the 
plaintiff  is  not  here  asserting  any  title  to  or  interest  in  either 
the  real  or  personal  property  of  the  judgment-debtor,  by  virtue 
of  his  appointment  as  receiver,  but  is  simply  seeking  to  remove 
a  cloud  upon  tke  debtor's  title  to  the  property  in  question,  so 
as  to  subject  it  to  sale  on  execution,"  and  it  was  in  reference  to 
such  a  condition  of  the  case  that  the  decision  was  made  as 
to  the  rents  and  profits. 

We  need  go  no  further ;  we  believe  we  have  overlooked 
none  of  the  numerous  questions  submitted  for  our  considera- 
tion, and  our  conclusion  is  that  the  judgment  should  be 
affirmed,  with  costs. 

All  concur,  except  Ruger,  Ch.  J.,  and  Andrews,  J.,  taking 
no  part. 

Judgment  affirmed. 
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L10  2ie  «^n  amendatory  statute  has  no  retroactive  effect  unless  such  a  legislative 

149   123  intent  is  discoverable  in  the  act. 

110   2161  The  word  "  children  "  in  the  collateral  inheritance  act  of  1885  (Chap.  488, 

f!61   217|  Laws  of  1885),  did  not  include  an  adopted  child,  and  prior  to  the  amend- 

Uft*  282  ment  °f  8aid  aCt  in  1887  ^Chap*  718'  k^8  of  1887)'  a  devise  or  be^uest 

fl  to  an  adopted  child  of  the  testator  was  subject  to  taxation  under  said  act. 

I  166  91  Wnere»  Prior  to  the  passage  of  the  amendatory  act,  an  order  of  a  surrogate's 
I court  had  been  made  affirming  an  appraisement  of  the  estate  of  a  testa- 
trix and  assessing  the  amount  of  tax  chargeable  to  her  respective  devisees 
and  legatees  under  the  act  of  1885,  among  whom  was  an  adopted  child, 
which  tax,  however,  had  not  been  paid  at  the  time  the  act  of  1887  went 
into  effect;  Mdt  that  the  amendatory  act  did  not  release  said  beneficiary 
from  liability  under  said  order. 
In  proceedings  to  vacate  said  order  it  was  objected  that  it  was  made 
without  notice  to  the  adopted  child.  It  appeared  that  appraisers  were 
duly  appointed,  who  gave  notice,  as  required  by  law,  of  the  time  and 
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place  when  the  appraisal  would  be  made,  and  that  upon  the  coming  in 
of  the  appraisers'  report  the  order  in  question  was  made.  Held,  that,  in 
the  absence  of  any  allegation  or  proof  to  the  contrary,  it  was  to  be  pre- 
sumed that  immediately  after  making  the  order  the  surrogate  gave  the 
notice  prescribed  by  the  act  of  1885  (§  13);  and  that  no  prior  notice  was 
required. 

(Argued  June  5,  1888;  decided  October  2,  1888.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  February  13, 
1888,  which  affirmed  an  order  of  the  surrogate  of  Orange 
county,  denying  an  application  to  vacate  an  order  theretofore 
made  by  him  under  the  collateral  inheritance  tax  law  of  1885. 
(Reported  below,  47  Hun,  394.) 

The  facts  are  stated  in  the  opinion. 

William  H.  Harris  for  appellant.  By  the  amendments 
of  1887  the  petitioner  was  exempted  from  any  tax  under  the 
collateral  inheritance  act  of  1885.  {People  v.  Davenport, 
91  N.  Y.  585;  Potter  on  Statutes,  164,  191,  192;  But- 
ler v.  Palmer,  1  Hill,  333;  1  Kent  Com.  455.)  Acts 
which  are  in  favor  of  the  citizen  are  not  obnoxious  to 
constitutional  objection  as  being  retrospective.  (Potter  on 
Statutes,  167.)  Acts  of  the  nature  of  those  under  considera- 
tion must  be  taken  together,  as  if  they  were  one  and  the  same 
act,  "  and  the  first  must  be  read  as  containing  in  itself  the 
words,  the  amendment  supplied  by  the  last."  (Potter  on 
Statutes,  172.)  All  rights  which  necessarily  depend  upon  the 
statute  are  lost  by  its  repeal.  (5  Abb.  Dig.  596 ;  1  Bl.  541 ; 
3  Buit.  1456;  12  Munroe,  357;  4  Bing.  212;  Butler  v. 
Palmer,  1  Hill,  324 ;  People  v.  Livingstone,  6  Wend.  526 ; 
People  v.  Gold  and  Stock  Tel.  Co.,  98  K  Y.  78 ;  Heckman 
v.  Pvnhney,  81  id.  211;  U.  S.  v.  Clafiin,  97  U.  S.  546; 
Union  Pacific  R.  R.  Co.  v.  Cheyenne,  113  id.  516.)  In  looking 
for  the  intent  of  the  legislature,  not  only  the  language  of  the 
statute  may  be  resorted  to,  but  also  the  circumstances  which 
■occasioned  its  enactment  and  the  object  professed  in  its  title, 
Sickels— Vol.  LXV.     28 
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and  if  by  these  aids  the  intent  of  the  act  can  be  clearly 
ascertained,  effect  may  be  given  to  it,  although  no  retrospective 
words  are  contained  in  the  law.  {People  v.  Molyneaux,  40 
K  Y.  113  ;  People  v.  Suprs.  Columbia  Co.,  43  id.  132 ;  Ayer* 
v.  Lawrence,  59  id.  196 ;  People  ex  reU  Witherbee  v.  Super- 
visors, 70  id.  236;  Cook  v.  Wood,  71  id.  371 ;  PeopHe  ex  rel. 
v.  Davenport,  91  id.  585 ;  Banks  v.  Quackenbush,  3  Denio, 
594.)  All  rights  depending  solely  on  a  statute  are  lost  by  its 
repeal,  unless  some  reservation  is  made  in  the  repealing  statute. 
(Moore  v.  Mausert,  49  N.  Y.  332 ;  Benton  v.  Wichwvre,  54  id. 
226  ;  Nash  v.  White's  Bcmk  of  Buffalo,  105  id.  245 ;  Oorley 
v.  Sewell,  77  Ind.  316 ;  McQuilhm  v.  Doe,  8  Blackf.  581 ; 
Mount  v.  State,  6  id.  25 ;  Blaiden  v.  Abel,  6  Iowa,  5 ;  Byan 
v.  Harvey,  11  Texas,  311 ;  Rafter  v.  Sullivan,  13  Abb.  263 ; 
Cheney  v.  Wolf,  2  Lans.  188 ;  In  re  Surrogate  of  Cayuga  Co. 
46  Hun,  657.)  Notice  of  an  application  for  an  order  direct- 
ing payment  of  the  tax  should  have  been  served  on  the 
petitioner.  (Cooley  on  Taxation,  432 ;  McMullen  v.  Ander- 
son, 95  U.  S.  31 ;  In  re  MePherson,  104  N.  Y.  323.)  No 
clause  having  been  inserted  in  the  act  of  1887  saving  taxes, 
which  might  have  been  levied  under  the  act  of  1885,  but  were 
not,  the  remedy  is  gone  as  to  such  taxes  not  levied.  (Boss  v. 
Zone,  11  Miss.  695;  Abbott  v.  Britton,  23  La.  An.  511  ^ 
Mount  v.  State,  6  Blackf.  25 ;  McQuilkm  v.  Doe,  8  id.  581.) 

William  Vanamee  for  respondent.  The  law  of  1887  had 
no  retroactive  effect,  and  did  not  operate  to  destroy  a  debt 
already  due  and  payable  to  the  state.  (JV.  T  &  O.  M.  R.  B. 
Co.  v.  Van  Horn,  51  N.  Y.  473 ;  Fitzpa^nok  v.  Boylan,  5T 
id.  433 ;  Dash  v.  Van  Kleeek,  7  Johns.  499  ;  Jarvis  v.  Jctrvis, 
3  Edw.  Ch.  462 ;  Berley  v.  Bampacher,  5  Duer,  183 ;  People 
v.  Supervisors  of  Columbia  Co.,  43  N.  Y.  130,  Wood  v. 
Oakley,  11  Paige,  400 ;  People  v.  Supervisors  Ulster  Co.,  63 
Barb.  83 ;  People  ex  rel.  Wade  v.  Straek,  1  Hun,  96 ;  Murray 
v.  Gibson,  15  How.  [U.  S.]  421 ;  Heong  v.  United  States,  112 
U.  S.  526 ;  Citizen's  Oas-Light  Co.  v.  Alden,  44  N.  J.  648 , 
North  Bridgewater  Bk.  v.  Copdand,  89  Mass.  139 ;  Whitman 
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v.  Hapgood,  10  Mass.  437 ;  City  of  New  Orleans  v.  LHoter 
35  La.  An.  1117 ;  City  v.  Vergnole,  33  id.  258 ;  City  of  New 
Orleans  v.  Rhenish  W.  Lloyds,  31  id.  781 ;  City  of  Oakland 
v.  Whipple,  44  Cal.  303 ;  Homier  v.  People,  96  111.  58 ;  Price 
v.  Mott,  52  Pa.  315;  Gi?>mcm  v.  City  of  Sheboygan,  2  Blacky 
510;  Moron  v.  Corn,  of  Miami  Co.,  2  id.  722;  Stale  v. 
Kirme,  4  N.  H.  238.)  The  portions  of  the  sections  which 
are  repeated  are  to  be  considered  as  having  been  the  law  from 
the  time  they  were  first  enacted,  and  the  new  provisions  are  to 
be  understood  as  enacted  at  the  time  the  amended  act  took 
effect.  (Benton  v.  Wietwire,  54  N.  Y.  226 ;  Ely  v.  Holton, 
15  id.  595 ;  People  ex  rd.  Van  Keuren  v.  Town  Auditors,  74 
id.  310 ;  People  v.  Com.  Town  of  Palatine,  53  Barb.  70.) 
When  the  legislature  intend  to  give  the  law  of  their  enact- 
ment operation  upon  the  past,  they  will  and  must  do  it  with 
such  choice  of  words  as  places  it  beyond  the  realm  of  doubt. 
(Citizens'  Gas-Light  Co.  v.  Alden,  44  N.  J.  648.) 

Thomas  F.  Wentworth  for  executors  of  George  W.  Parsons, 
deceased.  The  imposition  of  the  tax  itself  does  not  constitute 
a  vested  right  in  the  state  which  the  legislature  cannot  repeaL 
(Sedg.  on  Stat,  and  Const.  Law,  202 ;  Butler  v.  Palmer,  1  HilL, 
333,  334,  335 ;  Smith's  Com.  on  Stat.  Law,  890 ;  People  v. 
Supervisors,  67  N.  Y.  109 ;  Lamb  v.  SchottUer,  54  Cal.  322.) 
In  construing  a  statute  the  old  law  must  be  considered,  the  mis- 
chiefs or  inconveniences  or  hardships  produced  by  it,  and  then 
the  remedy  proposed  by  the  new  law  or  statute.  (43  111.  215.) 
We  may  look  to  the  occasion  of  the  enactment  of  a  law  ta 
assist  us  in  determining  its  character  as  retro  or  prospective. 
(People,  etc.,  v.  Supervisors,  70  N.  Y.  236.)  The  repeal  of  a. 
tax  law  puts  an  end  to  all  right  to  proceed  to  a  levy  of  taxes 
under  it,  even  in  cases  already  commenced,  unless  the  right  is 
reserved  in  the  repealing  statute,  and  statutes  and  statutory 
remedies  for  the  enforcement  of  a  tax  are  gone  when  the 
statute  is  repealed  without  an  express  saving.  (Cooley  on 
Tax.  [2d  ed.]  18 ;  Bailey  v.  Mason,  4  Minn.  550 ;  Dunwett  v. 
Bidwdl,  8  id.  34 ;  Smith's  Com.  on  Stat,  and  Const.  Construe- 
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tion,  890 ;  Beebe  v.  O'Brien,  10  Wis.  481 ;  State  v.  IngersoU,  17 
id.  631 ;  State  v.  Andrews,  20  Tex.  230 ;  McKSbben,  v.  Lester, 

9  Ohio,  627 ;  Bennett  v.  Hargas,  1  Neb.  419 ;  People  v.  Van 
Nort,  64  Barb.  205 ;  FendonJ  Petition,  7  Barr  [Pa.]  173 ; 
JStoever  v.  Immett,  1  Watts  [Pa.],  258 ;  North  Canal  St.  Road^ 

10  id.  351 ;  Comm.  v.  Cowley,  1  Ashmead  [Pa.]  179.) 

Danpoeth,  J.  The  question  passed  upon  by  the  surrogate 
was  brought  before  him  by  the  petition  of  Francis  Lynch, 
verified  on  the  29th  of  August,  1887,  and  upon  notice  to, 
among  others,  the  executors  of  the  will  of  Mary  E.  Miller,  to 
the  treasurer  of  the  county  of  Orange,  and  to  the  comptroller 
of  the  state  of  New  York.  By  that  petition  it  was  stated  that 
the  testatrix  died  September  30/1886,  after  providing  by  will 
that  the  petitioner  should  receive  the  income  of  a  certain  por- 
tion of  her  estate  until  he  attained  the  age  of  twenty-eight 
jears,  and  at  that  time  have  that  portion  of  the  body  thereof 
"  absolutely  forever ; "  that  the  will  was  admitted  to  probate 
in  October,  1886,  and  executors  duly  appointed;  that,  on 
the  24th  of  March,  1887,  they  procured  an  order  from  the 
Surrogate's  Court  affirming  an  appraisement  of  the  estate  of 
the  testatrix  and  assessing  the  amount  of  tax  chargeable  to  her 
respective  devisees  and  legatees,  under  the  provisions  of  the 
"  act  to  tax  gif  te,  legacies  and  collateral  inheritances  in  certain 
cases,"  passed  June  10, 1885  (Chap.  483  of  the  Laws  of  1885), 
and  in  which  order  the  petitioner  was  named  as  legatee  and 
devisee  of  a  share  valued  at  $223,261,  and  the  tax  chargeable 
thereon  fixed  at  $11,163.10;  that  this  tax  has  not  been  paid. 
The  petitioner  asked  that  the  order  imposing  it  should  be 
vacated  as  one  made  inadvertently,  because  (1st)  he  was,  in  his 
infancy,  adopted  by  the  testatrix  as  her  son,  she  having  no 
children  and  never  having  been  married,  and  that  the  rela- 
tionship so  assumed  was  at  all  times  mutually  acknowledged ; 
(2d)  that  by  the  act  of  the  legislature,  entitled  "  An  act  to 
amend  chapter  483  of  the  Laws  of  1885  "  (supra),  passed 
June  25,  1887,  he  was  placed  in  the  category  of  persons  who, 
by  the  terms  of  the  collateral    inheritance  tax  law,   were 
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exempted  from  its  operation ;  (3d)  that  the  order  was  granted 
without  the  knowledge  of  or  notice  to  the  petitioner. 

First.  The  act  first  referred  to  (Chap.  483,  Laws  of  1885), 
and  under  which  the  order  of  March  24,  1887,  fixing  the  tax 
upon  the  petitioner's  share  of  the  estate  of  Mary  E.  Miller,  was 
made,  provided,  60  far  as  the  questions  before  us  are  concerned, 
that  all  property,  or  the  income  thereof,  which  passed  by  will 
to  any  corporation  or  person  other  than  "  the  father,  mother, 
husband,  wife,  children,  brother  and  sister,  and  lineal  descend- 
ants born  in  lawful  wedlock,  *  *  *  shall  be  subject 
to  a  tax,  to  be  paid  to  the  treasurer  of  the  proper  county," 
*  *  *  for  the  use  of  the  state,  and  that  all  administra- 
tors, executors  and  trustees  shall  be  liable  for  such  tax  until 
the  same  shall  have  been  paid,  as  in  the  act  directed."  It  then 
provided  for  an  appraisement  of  the  property  at  its  fair  market- 
value  at  the  time  of  the  death  of  the  decedent,  and  declared 
that  the  tax  so  adjusted  "  shall  be  immediately  due  and  paya- 
ble to  the  treasurer  of  the  proper  county,"  and,  together  with 
the  interest  thereon,  be  and  remain  a  lien  on  said  property 
until  the  same  is  paid. 

To  exempt  the  petitioner  from  the  tax  imposed  by  this  act, 
it  must  be  held  that  he  is,  within  its  terms,  a  child  of  the 
decedent,  and  this  must  be  maintained  in  face  of  the  fact  that 
the  testatrix  was  at  no  time  married  and  had  no  children.  It 
is,  indeed,  conceded  that  he  was  some  other  person's  child, 
but  is,  it  is  said,  the  adopted  son  of  the  testatrix,  and  so,  by 
implication,  within  the  favored  class.  The  statute  seems  to 
include,  by  express  words,  only  such  children  as  are  born  "  in  law- 
ful wedlock,"  and  if,  by  construction,  the  word  "  children  " 
might,  under  some  circumstances,  be  given  a  wide  meaning, 
so  as  to  bring  in  natural  or  illegitimate  children,  it  could  be 
carried  no  further.  The  persons  actually  described  are  such 
as  might,  under  the  statutes  of  descent  or  distribution,  be 
entitled  to  share  in  the  estate  of  a  decedent ;  and  neither  the 
intention  of  the  legislature,  as  declared  in  the  words  used, 
nor  the  "fitness  of  the  matter,"  permit  us  to  enlarge  the 
enumeration.     The  statute  also  excepts  from  its  operation 
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4i  the  wife  or  widow  of  a  son  and  the  husband  of  a  daughter," 
thus  adding  to  the  list  of  relatives  by  blood,  those  of  affinity 
by  marriage,  and  we  find  no  pretense  of  authority  for  adding 
a  class  of  persons  who  in  no  way  are  of  kin  to  the  testatrix, 
and  whose  dependence  upon  her  is  the  result  of  no  marital 
contract  or  arrangement,  but  of  mere  choice.  Therefore,  we 
cannot  agree  with  the  learned  counsel  who  insists  that  "  the 
word  children,"  as  used  in  the  act  of  1885  (supra),  is  broad 
enough  on  its  face  to  cover  the  case  of  an  adopted  child.  The 
suggestion,  if  accepted,  would  add  a  species  of  relationship 
not  specified  in  the  statute.  Its  language  is  not  ambiguous, 
and  it  would,  therefore,  be  improper  either  to  do  this  or  to  go 
elsewhere  to  ascertain  the  intent  of  the  legislature.  (Fordyce 
v.  Bridges,  1  H.  of  L.  Cas.  4 ;  Johnson  v.  H.  R.  R.  R.  Co., 
49  N.  T.  455 ;  Benton  v.  Wicbivire,  54  id.  226.) 

The  learned  counsel  contends  that  the  actual  adoption  by 
the  decedent  of  the  petitioner  as  a  son,  his  maintenance  so  long 
as  she  lived,  and  her  continued  bounty  secured  by  the  terms 
of  her  will,  bring  him  within  the  reason  and  equity  of  the 
statute ;  but,  if  that  be  so,  it  constitutes  no  reason  for  controlling 
its  language,  although  it  might  seem  that  the  legislature  would 
have  provided  for  such  a  case  had  their  attention  been  directed 
to  it.  (Brandling  v.  Bcvrrington,  6  B.  &  C.  475 ;  McClushey 
v.  OrcrnvweU,  11  N.  Y.  601 ;  People  ex  rd.  v.  Woodruff,  32  id. 
355.)  Moreover,  the  fact  that  such  provision  was  made  by 
the  statute  of  1887  (Chap.  713),  and  the  act  of  1885  amended 
accordingly,  must  be  regarded  as  a  legislative  declaration  that 
the  law  did  not,  as  originally  passed,  embrace  the  provisions 
which  the  later  act  supplies. 

Second.  Neither  does  the  act  of  1887  (supra)  release  the 
petitioner  from  liability  under  the  order  of  March  24,  1887. 
That  act  was  passed  June  25,  1887,  and  is  entitled  "  An  act  to 
amend  chapter  483  of  the  Laws  of  18$5,"  etc.  (supra),  and 
declares  that  "  it  is  amended  so  as  to  read  as  follows."  It  then 
repeats  the  act  of  1885,  with  certain  alterations,  and,  among 
others,  adds  in  the  first  section  to  the  words  of  exception  above 
quoted,  "  or  any  child  or  children  adopted  as  such,  in  con- 
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f ormity  with  the  laws  of  the  state  of  New  York,  or  any  person 
to  whom  the  deceased,  for  not  less  than  ten  years  prior  to  his 
or  her  death,  stood  in  the  mutually  acknowledged  relation  of  a 
parent."  It  is  assumed  that  the  petitioner  was  so  regarded 
by  the  testatrix,  and  as  the  tax  has  not,  in  fact,  been  paid  over, 
or  the  order  of  the  surrogate  complied  with,  the  appellant's 
contention  is  that  the  act  of  1887  {supra)  not  only  makes  any 
proceedings  for  its  collection  impossible,  but  relates  back  to 
the  passage  of  the  act  of  1885,  and,  in  effect,  nullifies  the  pro- 
ceedings which  led  to  the  order  and  annuls  the  order  itself. 
The  surrogate  and  the  Supreme  Court,  however,  thought 
the  pase  made  by  the  petitioner  should  be  decided  as  if  the 
act  of  1887  had  not  been  passed,  and  we  are  of  that  opinion. 
The  rule  is  considered  settled  in  this  state  that  neither  original 
statutes  nor  amendments  have  any  retroactive  force,  unless  in 
exceptional  cases  the  legislature  so  declare.  The  act  before 
us  contains  no  such  declaration,  and  there  seems  no  reason  to 
give  the  amendment  any  other  force  than  would  be  due  to  the 
provisions  of  an  independent  statute.  The  form  of  the  amend- 
ment, by  declaring  that  the  act  of  1885  is  so  amended  as  to 
read  in  a  given  way,  is  not  unusual  and  affords  no  ground  for 
the  appellant's  construction.  It  was  so  held  in  Ely  v.  SoUon 
(15  N.  Y.  595),  where,  referring  to  a  similar  formula,  the  court 
said :  "  The  portions  of  the  amended  sections,  which  are  merely 
copied  without  change,  are  not  to  be  considered  as  repealed 
and  again  enacted,  but  to  have  been  the  law  all  along,  and  the 
new  parts,  or  the  changed  portions  are  not  to  be  taken  to  have 
been  the  law  at  any  time  prior  to  the  passage  of  the  amended 
act."  The  appellant  calls  our  attention  to  that  part  of  the  act 
of  1887,  which  declares  (§  25),  that  "all  acts  and  parts  of  acts 
inconsistent  with  the  provisions  of  this  act  are  hereby  repealed," 
and  contends  that  the  statute  of  1885  is  to  be  dealt  with  as  if 
the  provisions  inconsistent  with  those  of  the  act  of  1887  had 
never  been  enacted.  This  would  not  only  give  a  different 
effect  to  the  amendment  than  that  required  by  the  general 
rule  above  referred  to,  but  would  contravene  the  express  lan- 
guage of  the  act  of  1887,  which  declares  that  "it  shall  take 
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effect  immediately,"  that  is,  at  the  date  of  its  passage,  thereby 
excluding  the  idea  that  it  should  have  any  retrospective  opera- 
tion or  effect.  The  appellant  desires,  however,  to  give  it  effect 
as  of  the  date  of  the  act  of  1885.  This  construction  would, 
by  force  of  the  later  statute,  render  void  not  only  the  order  in 
question,  which  was  valid  when  made,  but  all  oilier  similar 
proceedings,  although  regular  when  taken,  and  would,  as  said 
in  Ely  v.  HoUon  (supra),  "  lead  to  the  grossest  absurdities." 
No  legislative  intent  to  that  effect  is  discoverable  in  the  act  of 
1887.  The  order  was  complete  and  perfect  the  moment  it 
was  made,  subject  to  modification  or  reversal  on  appeal,  but 
every  step  had  been  taken  which  depended  for  its  force  upon 
the  original  act.  So  far  as  the  order  is  concerned,  and  the 
rights  and  liabilities  of  the  parties  thereunder,  it  was  a  trans- 
action complete  and  closed  before  the  passage  of  the  amenda- 
tory act ;  and  being  in  that  condition  we  may  properly  apply 
the  words  quoted  in  JBuOer  v.  Palmer  (1  Hill,  324,  335) : 
"  The  law  itself  may  be  disannulled  by  the  author,  but  the 
right  acquired  by  virtue  of  that  law,  whilst  in  force,  must 
still  remain." 

The  remaining  objection,  in  behalf  of  the  appellant,  is  that 
the  order  in  question  was  made  without  notice  to  him.  It 
appears,  however,  that  the  appraiser  was  duly  appointed,  and 
that  he  gave  notice,  as  required  by  law,  of  the  time  and  place 
the  appraisal  would  be  made.  This  being  done  it  was  the 
duty  of  the  appraiser  to  make  a  report  to  the  surrogate  (§  13, 
act  of  1885,  wpra)>  to  be  filed  in  his  office,  and  the  statute 
declares  (§  13),  from  this  report  the  surrogate  shall  assess  and 
fix  the  value  of  the  several  estates  and  "the  tax  to  which  the 
same  is  liable,  and  immediately  give  notice  theieof  by  mail  to 
all  parties  known  to  be  interested  therein."  There  is  no  sug- 
gestion that  this  was  not  done,  and  the  presumption  is  that  it 
was.  An  appeal  might  then  have  been  taken  by  the  beneficiary, 
in  the  mode  prescribed  by  statute,  if  he  was  dissatisfied  with 
the  decision  of  the  surrogate  (§  13,  stipra),  but  he  did  not 
move.  Every  necessary  step  for  the  imposition  of  the  tax 
'  seems  to  have  been  taken  before  the  passage  of  the  act  of 
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1887,  and  it  is,  therefore,  unnecessary  to  consider  what  effect 
that  act  would  have  had  upon  an  order  made  after  its  enact- 
ment. That  question  was  discussed  In  the  Matter  of  Cager 
(46  Hun,  657),  but  is  not  now  before  us. 

We  think  the  surrogate  was  presented  with  no  legal  reason 
for  vacating  his  order  of  March  24, 1887,  and  that  the  Supreme 
Court  did  not  err  in  affirming  his  refusal  to  do  so.  The  order 
of  that  court,  therefore,  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


Levi  Apgar,  Respondent,  v.  John  N.  Hayward  et  al.,         }|i  §1 
Appellants.  ™" "~* 

Upon  an  annual  record  of  assessed  valuations  of  property  in  a  ward  in  the 
city  of  New  York,  filed  in  the  office  of  the  commissioners  of  taxes  and 
assessments  of  said  city  as  required  by  the  act  of  1859  (Chap.  302,  Laws 
of  1859),  the  real  estate  of  a  banking  corporation  was  valued,  and  upon 
the  same  record  the  names  of  certain  stockholders  of  the  bank  appeared 
with  an  "  assessed  valuation"  of  their  shares  of  stock  at  $23  per  share. 
This  was  arrived  at  by  deducting  from  the  value  of  the  shares  the 
assessed  value  of  the  real  estate,  as  authorized  by  the  act  of  1866  (Chap. 
761,  Laws  of  1866.)  Subsequently,  and  within  the  time  prescribed  by 
said  act  of  1859,  but  too  late  to  give  the  stockholders  the  twenty  days 
notice  required  thereby  (§11)  in  case  of  an  increase  of  an  assessment, 
upon  petition  of  the  president  of  said  bank,  and  upon  hearing  and 
examination',  the  valuation  of  its  real  estate  was  reduced,  and  the  assessed 
valuation  of  the  shares  was  thereupon  proportionally  increased.  In  an 
action  by  a  stockholder  against  the  commissioners  to  recover  for  prop- 
erty taken  to  pay  the  tax  upon  his  shares  on  the  ground  that  it  was 
illegally  imposed,  field,  that  the  correction  of  the  erroneous  assessment 
of  the  real  estate  made  an  increase  in  the  assessment  to  the  shareholder 
necessary,  and  was  within  the  jurisdiction  of  the  commissioners  to  make; 
that  in  dealing  with  the  question  they  exercised  a  judicial  function,  and 
in  the  absence  of  proof  that  there  was  error,  maliciously  perpetrated,  no 
action  lay  against  them. 

It  teems  that  in  case  the  commissioners  in  making  the  change  acted  without 
jurisdiction  they  would  only  be  liable  for  the  damages  actually  sustained 
by  the  shareholder,  t.  c,  the  difference  between  the  tax  called  for  by  the 
original  and  the  increased  valuation. 

Apgar  v.  Hayward  (21  J.  &  S.  857)  reversed. 

(Argued  June  6,  1888;  decided  October  2,  1888.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order 
made  May  12,  1886,  which  overruled  defendants'  exceptions 
and  directed  judgment  on  a  verdict.  (Reported  below,  21 
J.  &  S.  357.) 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

D.  J.  Dean  for  appellants.  The  defendants  having  juris- 
diction of  the  persons  and  property  assessed,  are  not  liable 
in  damages  for  erroneous  action,  or  illegal  procedure,  after 
jurisdiction  acquired.  (Williams  v.  Weaver,  75  N.  T.  30; 
Bank  of  Chemung  v.  Elmira,  53  id.  49 ;  Darwm  v.  Strick- 
land, 57  id.  492 ;  Overing  v.  Foote,  65  id.  263 ;  Weaver  v. 
Devendorf  3  Denio,  117 ;  Barhydt  v.  Sheppard,  35  N.  Y. 
238 ;  West/all  v.  Preston,  49  id.  352.)  In  order  to  accom- 
plish the  object  of  the  statute  the  proportion  of  value  of  each 
share  assessed  as  personalty  against  the  shareholder  will  increase 
as  the  amount  assessed  against  the  bank  for  real  estate  is 
decreased,  and  vice  versa.  (People  ex  rd.  Van  Ness  v.  Tax 
Commissioners,  80  N".  Y.  573 ;  People  ex  rd.  Twenty-third 
St.  JR.  Co.  v.  Tax  Commissioners,  95  id.  554.)  The 
validity  of  the  increase  of  assessment  and  of  the  tax  is  con- 
clusively presumed  in  a  collateral  action,  and  in  the  absence 
of  a  judgment  declaring  the  tax  void  the  plaintiff  cannot 
recover.  (Swift  v.  Poughkeqpsie,  37  N.  Y.  511 ;  Bank  of 
Commonwealth  v.  Mayor,  etc.,  43  id.  184 ;  Peyser  v.  Mayor, 
etc.,  70  id.  497 ;  Horn  v.  New  Lots,  83  id.  100 ;  Newman 
v.  Supervisors  of  Livingston,  45  id.  676 ;  Strashurg  v.  Mayor, 
etc.,  87  id.  452.) 

Nelson  Smith  for  respondent.  After  the  first  day  of  May 
the  defendants  had  no  jurisdiction  whatever  to  increase  or  in 
any  manner  tamper  with  the  assessed  valuation  as  it  appeared 
in  the  Annual  Record,  except  to  grant  applications  for  a 
decrease  during  May,  under  chapter  134,  Laws  of  1881,  in 
cases  where  the  application  had  been  filed  prior  to  May  first. 
(Clark  v.  Norton,  58  Barb.  434 ;  S.  C,  3  Lans.  484 ;  affirmed, 
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49  N.  T.  243 ;  WestfaU  v.  Preston,  49  id.  352 ;  Overton  v. 
Foote,  65  id.  263;  43  id.  290,  297;  My gatty. Washburn, 
15  id.  316 ;  People  ex  rd.  Chamberlain  v.  Forrest,  96  id.  544.) 
Any  excess  in  the  amount  of  an  assessment,  beyond  that  stated 
in  the  Annual  Record,  would  make  the  whole  tax  imposed 
upon  it  void.  (Huse  v.  Merriam,  2  Greenl.  375  ;  Stone  v. 
Bean,  15  Gray,  42,  44 ;  IAXby  v.  Burnham,  15  Mass.  144 ; 
Cooley  on  Taxation,  295,  297.)  Trespass  is  the  appropriate 
remedy  to  recover  for  an  injury  occasioned  by  an  illegal  tax, 
and  the  assessor  or  other  officer  who  exceeded  his  authority  is 
liable.  {Huse  v.  Merriam,  2  Greenl.  375;  WestfaU  v. 
Preston,  49  N.  Y.  349;  Agry  v.  Young,  11  Mass.  220; 
Ware  v.  Percival,  61  Me.  391 ;  Inglee  v.  Bosworth,  5  Pick. 
498 ;  Mygatt  v.  Washburn,  15  N.  Y.  316.)  Before  a  tax  upon 
an  illegal  assessment  has  been  imposed  the  court,  even  where 
the  assessors  have  acted  without  jurisdiction  in  increasing  the 
assessment,  may  correct  it  by  reducing  it  to  the  proper  amount 
on  the  application  of  the  person  affected  by  it.  {People  ex 
rd.  Chamberlain  v.  Forrest,  96  N.  Y.  544.)  The  proceedings 
of  the  defendants,  depriving  the  plaintiff  of  an  opportunity  of 
being  heard  against  the  assessments,  make  the  assessment  void 
and  render  them  liable  as  trespassers.  (Cooley  on  Taxation, 
266,  267.) 

Danforth,  J.  The  action  is  against  the  defendants,  as 
commissioners  of  taxes  and  assessments  in  the  city  of  New 
York,  for  acts  done  by  them  in  the  year  1881,  in  consequence 
of  which  the  plaintiff  charges  that  his  property  and  that  of 
other  persons,  his  assignors,  was  taken  and  applied  to  the  pay- 
ment of  taxes  illegally  imposed.  Upon  trial  in  the  Superior 
Court  of  the  city  of  New  York,  it  appeared  that  the  plaintiff 
and  his  assignors  were  residents  of  New  York  city,  and  owners 
respectively  of  certain  shares  in  the  North  River  Bank,  an 
institution  located  in  the  Third  ward  of  that  city,  with  a  capital 
of  $240,000,  divided  into  8,000  shares ;  that  in  January,  1881, 
the  annual  record  of  assessed  valuations  of  real  and  personal 
estate  was  filed  in  the  office  of  the  commissioners  of  taxes,  and 
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upon  that  record  the  real  estate  of  the  bank  was  valued  at 
$96,000,  of  which  $94,800  was  the  assessed  value  of  its  banking 
house.  Upon  the  same  record  the  names  of  the  plaintiff  and 
his  assignors  appear  as  holders  of  shares  with  an  "  assessed 
valuation"  at  the  rate  of  $23  per  share.  This  sum  was  reached 
by  allowing  each  shareholder  in  the  assessed  valuation  of  their 
shares  the  benefit  of  a  reduction  from  their  real  value  in  the 
same  proportion  as  the  assessed  value  of  the  real  estate  of  the 
bank  bore  to  the  whole  amount  of  its  capital  stock.  In  that 
respect  the  commissioners  are  sustained  by  the  act  of  1866 
(Laws  of  1866,  chap.  761).  This  act  prohibits  any  assessment 
upon  bank  capital,  but  leaves  its  real  estate  subject  to  the  same 
taxation  as  is  that  of  other  owners,  and  makes  the  stockholders 
in  the  bank  liable  to  assessment  on  the  value  of  their  shares 
after  deducting  therefrom  the  assessed  value  of  the  real  estate 
of  the  bank.  The  commissioners,  therefore,  in  the  course  of 
their  official  duty,  first  spread  that  assessed  value,  viz.,  $96,000, 
over  S,000  shares,  making  $12  to  be  applied  on  each  share, 
and  then  fixed  the  assessed  value  of  such  share  at  $23.  This 
shows  the  actual  value  of  the  share,  according  to  the  estimate 
of  the  commissioners,  to  have  been  $35.  Up  to  this  point  no 
complaint  is  made  of  the  action  of  the  commissioners.  They, 
however,  subsequently  changed  the  assessed  value  from  $23 
to  $28,  thus  adding  $5  per  share,  making  in  gross  an  addition 
upon  the  8,000  shares  of  $40,000,  and  the  real  question  in  the 
case  is,  whether  the  change  was  within  the  authority  of  the 
defendants.  The  court  below  held  that  it  was  not,  and  as  it 
appeared  that  the  tax  was  collected,  judgment  was  awarded 
against  the  defendants  for  the  entire  tax  upon  the  valuation 
of  $28  per  share  of  the  stock  held  by  the  plaintiff  and  his 
assignors. 

In  any  view  of  the  case  we  think  there  is  error  in  the  judg- 
ment. It  is  not  denied  that  the  shares  were  liable  to  taxation  to 
some  extent.  Indeed,  the  plaintiffs  claim  concedes  that  the 
assessed  valuation  was  correctly  made.  His  contention  is  that 
the  increase,  by  the  corrected  valuation,  was  illegal.  It  is 
not  claimed,  however,  that  the  commissioners  acted  in  bad 
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faith,  or  from  an  ill  motive,  or  with  any  other  purpose  than 
the  performance  of  official  duty,  and  from  these  circumstances 
it  would,  at  least,  follow  that  their  liability  could  not  exceed 
the  actual  damages  sustained  by  the  taxpayer.  Those  damages, 
if  any,  are  represented  by  the  difference  between  the  sum  due 
under  the  assessed  valuation,  and  the  sum  called  for  by  the 
corrected  valuation,  viz.,  $5  per  share.  But  another  objection 
is  taken  by  the  appellants,  which  goes  to  the  foundation  of 
the  action,  and  the  conclusion  to  which  we  have  come  on  that 
makes  it  unnecessary  to  discuss  the  former.  This  objection 
is  based  upon  the  provisions  of  the  statute  which  confers 
jurisdiction  upon  the  defendants  as  "tax  commissioners  of 
the  city  of  New  York."  As  such  they  constitute  a  board 
which  superseded  the  offices  of  ward  assessors  and  commis- 
sioners of  taxes  theretofore  existing  in  that  city.  (Laws  of 
1859,  chap.  302.)  Their  jurisdiction  extends  throughout  the 
city,  and  under  their  direction  all  the  taxable  property  therein 
is  to  be  assessed  (§  7),  and  its  "  assessed  valuation  "  entered  in 
books  to  be  kept  by  them  and  called  "  the  annual  record  of 
the  assessed  valuation  of  real  and  personal  estate."  These 
books  are  required  to  be  open  for  examination  and  correction 
from  the  second  Monday  of  January  to  the  first  day  of  May 
in  each  year,  with  notice  by  advertisement  of  that  fact,  in 
such  manner  as  they  may  deem  advisable,  and  are  to  be  then 
closed  to  enable  the  commissioners  to  prepare  assessment-rolls 
of  the  several  wards  fot  delivery  to  the  aldermen. 

The  statute  also  provides  (§  10)  that  during  the  time  above 
mentioned  application  may  be  made  by  any  person  considering 
himself  aggrieved  by  the  assessed  valuation  of  his  real  or 
personal  estate,  to  have  the  same  corrected,  requires  the  com- 
missioners to  examine  the  complaint,  and  declares  that  "  if,  in 
their  judgment,  the  assessment  is  erroneous,  they  shall  cause 
the  same  to  be  corrected." 

The  plaintiff  in  this  case  was  the  president  of  the  North 
River  Bank,  and  on  the  30th  day  of  April,  1881,  and,  there- 
fore, within  the  time  prescribed  for  such  application,  he  caused 
to  be  presented  to  the  commissioners  the  petition  of  the  bank, 
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signed  by  himself  as  its  president,  alleging  that  the  assessed 
value  of  the  banking-house,  viz.,  $94,800,  was  too  high  by  at 
least  two-thirds,  and  prayed  that  it  be  reduced  accordingly. 
Upon  hearing  and  examination  the  petition  was  to  some 
extent  granted,  and  on  the  thirtieth  day  of  April  the  assessed 
valuation  of  the  property  was  fixed  at  $54,800,  a  reduction 
of  $40,000.  No  complaint  was  made  as  to  the  gross  valuation 
of  the  shares,  and  it  seems  obvious,  in  view  of  the  act  of  1866 
(supra),  that  the  diminution  in  the  assessed  value  of  the  real 
estate  required  a  change  in  the  assessed  value  of  the  shares, 
otherwise  the  value  of  the  shares  would  not  be  assessed,  and  a 
portion  of  the  property  of  the  bank  would  escape  taxation. 
Upon  the  assumption  that  the  real  estate  of  the  bank  was 
worth  $94,800,  so  much  was  credited  to  the  stockholder 
and  the  balance  only  of  the  share  assessed.  If  the  orig- 
inal assessment  of  the  real  estate  was  erroneous,  it  is  clear  that  its 
correction  made  necessary  some  correction  or  alteration  in  the 
assessment  to  the  shareholder,  and  the  making  of  such  correction 
or  alteration  was  within  the  jurisdiction  of  the  commissioners 
and  within  the  scope  of  their  authority,  unless  restrained  by  a 
provision  of  the  act,  that  of  1859,  already  referred  to.  It  is  pro- 
vided by  section  11  of  that  act  that  the  commissioners  may,  at 
any  time  before  the  second  day  of  April  in  each  year,  increase 
the  assessed  valuation  of  any  real  or  personal  estate,  as  in  their 
judgment  may  be  necessary  for  the  equalization  of  taxation 
"but"  —  and  upon  the  construction  given  to  this  clause  the 
plaintiff  has  so  far  succeeded  in  the  action  —  "  but  they  shall  not 
increase  such  valuation  after  said  books  are  open  for  examina- 
tion and  review,  except  upon  notice  being  given  to  the  party 
affected  by  such  increase,  twenty  days  before  the  closing  of 
the  books."  There  is  an  incongruity  in  these  statutes 
which  renders  it  impossible  to  adapt  this  provision  to 
that  embodied  in  section  10  of  the  act  of  1859,  and  at  the 
same  time  give  proper  effect  to  chapter  761  of  the  Laws  of 
1866  (vitpra).  By  the  latter  the  assessed  valuation  of  the 
shares  of  stock,  personal  property,  depends  upon  the  assessed 
valuation  of  the  real  estate  of  the  bank.    By  the  act  of  1859 
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(§  10)  the  assessed  value  of  the  real  estate  of  a  bank  may  be 
changed  at  any  time  while  the  books  are  open,  and  that  is  up 
to  the  first  of  May,  but  the  valuation  of  neither  real  or  personal 
estate  can  be  increased  except  upon  previous  notice  of  twenty 
days.  The  reduction  of  the  valuation  of  the  real  estate  of 
the  bank  was  therefore  legal  under  this  statute,  but  notice  of  the 
increase  of  the  assessed  value  of  the  shares  was  impossible, 
owing  to  the  late  application  of  the  bank  in  relation  to  its  real 
estate.  This  delay  should  not  be  to  the  advantage  of  its  stock- 
holders, nor  to  the  prejudice  of  the  defendants.  The  correction 
of  one  valuation  made  necessary  the  alteration  in  the  other. 

If  we  look  at  the  literal  language  of  the  statute  of  1866 
(supra),  and  the  literal  language  of  section  10  of  the  act  of 
1859  (supra),  it  is  impossible  not  to  see  that  the  defendants 
have  kept  within  the  terms  of  each,  and  we  think  they  were 
justified  in  correcting  the  record  as  to  the  shares  by  making 
it  conform  to  the  result  required  by  these  statutes.  They  did 
not,  in  fact,  increase  the  assessed  value  of  the  shares,  but 
simply  withdrew  from  the  shareholder  the  benefit  of  a  credit 
to  which  he  became  disentitled,  and  which  was,  errone- 
ous in  consequence  of  the  reduction  involuntarily  made 
in  the  valuation  of  the  banking-house.  There  seems  to  be  an 
essential  difference  between  an  increase  of  assessed  valuation 
of  an  item  of  property  standing  by  itself,  and  an  item  of 
property  which  for  the  purpose  of  valuation  cannot  be  separated 
from  other  property  and  upon  the  true  value  of  which  the 
assessed  value  of  that  item  must  depend.  In  the  latter  case 
the  change  is  rather  formal  than  substantial,  and,  as  applied  in 
the  case  before  us,  is  like  an  error  in  arithmetic,  clerical  and 
not  substantial.  The  tax  is  not  increased,  but  is  differently 
distributed,  yet  practically  coming  from  the  same  fund,  for 
whether  paid  directly  by  the  bank  out  of  dividends,  as,  under 
section  6  of  the  Laws  of  1866  (supra),  it  might  have  been,  or  by 
the  stockholder  directly,  as  in  this  instance  it  was,  would  make 
no  difference ;  in  either  case  it  would  come  out  of  his  funds 
or  credits,  and  the  aggregate,  whether  imposed  on  real  estate 
or  on  the  shares,  would  be  the  same,  and  in  no  respect  exceed 
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his  just  proportion  of  the  general  tax.  Bat  however  that  may 
be,  it  is  apparent  that  the  defendants,  as  commissioners,  had 
jurisdiction  over  the  person  of  the  shareholder  and  over  the 
subject  of  the  tax.  In  dealing  with  the  question  brought 
before  them  they  exercised  a  judicial  function,  and,  if  in  error, 
no  action  lies  against  them  unless  that  error  was  perpetrated 
maliciously. 

The  judgment  appealed  from  should,  therefore,  be  reversed 
and  a  new  trial  granted  with,  costs  to  abide  the  event. 

All  concur,  except  Peokham,  J.,  dissenting. 

Judgment  reversed. 


In  the  Matter  of  the  Claim  of  Charles  Bidelhar,  as  Super- 
visor, etc.,  Appellant,  *>.  The  State  of  New  York, 
Respondent 

As,  by  statute,  the  primary  responsibility  for  the  maintenance  and  repair  of 
highway  bridges  in  a  town  is  cast  upon  the  town  (1  R.  S.  502,  §§  2, 3,  4, 
chap.  274,  Laws  of  1832;  chap.  65,  Laws  of  1857;  chap.  108,  Laws  of 
1858;  chap.  700,  Laws  of  1881),  it  has  such  an  interest  in  the  preserva- 
tion of  such  a  bridge  as  gives  it  a  right  of  action  against  any  person  who, 
intentionally  or  by  negligence,  injures  it,  making  repair  or  rebuilding 
necessary,  to  recover  the  expense  incurred. 

Where,  therefore,  through  the  negligence  of  the  agents  of  the  state  certain 
highway  bridges  of  a  town  were  injured,  held,  that  the  state  was  liable 
for  the  expenses  incurred  in  making  the  necessary  repairs  (Chap.  321, 
Laws  of  1870);  also,  that  the  claim  therefor,  on  behalf  of  the  town,  was 
properly  presented  in  the  name  of  its  supervisor. 

Cornell  v.  B.  &  0.  T.  Co.  (25  Wend.  865);  Morey  v.  Town  of  Newfane  (8 
Barb.  645);  Monk  v.  Town  of  New  Utrecht  (104  N.  Y.  552);  People  v. 
(Auditor*,  etc.,  (75  id.  816);  Town  ofFUhkiU  v.  F.  dtB.  P.  R.  G>.  (22  Barb. 
634);  Town  of  Galen  v.  C.  db  R.  P.  R.  Oo.  (27  id.  543);  Poople  v.  Pennock 
(60  N.  Y.  421)  distinguished. 

(Argued  June  26,  1888;  decided  October  2, 1888.) 

Appeal  from  a  decision  of  the  Board  of  Claims  awarding 
nothing  upon  a  claim  presented  by  claimant  as  supervisor  of 
the  town  of  Gaines  for  expenses  incurred  by  the  town  in 
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repairing  highway  bridges  and  culverts  in  the  town  alleged  to 
have  been  injured  through  the  negligence  of  the  officers  and 
agents  of  the  state. 
The  material  facts  are  stated  in  the  opinion. 

Edwin  L.  Wage  for  appellant.  The  proceeding  was  properly 
commenced  in  the  name  of  the  supervisor.  (Code  of  Civil 
Pro.  §  1926 ;  Bridges  v.  Board  of  Supervisors,  92  N.  Y.  570.) 
The  town  is  now  liable  in  all  cases  where  formerly  a  commis- 
sioner was  liable,  and  formerly  commissioners  were  liable  if 
they  did  not  keep  watch  of  bridges  and  keep  them  in  repair. 
(2  R.  S.  [7th  ed/j  1213;  Bostwick  v.  Barlow,  14  Hun,  177; 
Hover  v.  Barkhoff,  44  N.  Y.  113 ;  Lament  v.  Haight,  44 
How.  5  ;  S.  P.Warren  v.  Clement,  24  Hun,  472.)  This  action 
is  not  to  recover  for  damages  to  the  right  of  passage  sustained 
by  claimant,  in  common  with  the  traveling  public,  but  for  a 
special  damage,  and  money  actually  laid  out  in  repairing  dam- 
age, and  may  be  maintained  by  the  claimant.  {Pierce  v.  Dart, 
7  Cow.  609  ;  Griffin  v.  Mayor,  etc.,  9  N.  Y.  462 ;  Francis  v. 
ScIweUkopf,  53  id.  152;  Thomp.  on  Highways,  256,  257; 
3  Foster  [N.  H.]  83 ;  44  N.  H.  105 ;  Mead  v.  Jenkins,  27 
Hun,  570 ;  Lawrence  Co.  v.  Chattaroi  P.  R.  Co.,  1  Ky.  [L. 
R.  &  J.]  36 ;  Hampshire  v.  Franklin,  16  Mass.  87 ;  Inhabit- 
ants  of  Lincoln  Co.  v.  Prince,  2  id.  543;  28  Alb.  L.  J.  83; 
Mahady  v.  Bushwick  R.  R.  Co.,  91  N.  Y.  148.)  The  town 
having  been  actually  put  to  the  expense  of  repairing  can 
recover.  {Freedom  v.  Weed,  40  Me.  384.)  Even  if  the  town 
was  not  the  owner  of  the  bridges  the  liability  to  rebuild  would 
give  a  right  of  action.  {Cook  v.  Champlain  Transportation 
Co.,  1  Denio,  91 ;  Austin  v.  H.  R.  R.  R.  Co.,  25  K  Y.  334.) 

Charles  F.  Tabor,  attorney  general,  for  respondent.  Bidle- 
man,  as  supervisor,  had  no  authority  to  file  this  claim,  and  has 
no  standing  in  court  to  prosecute  it.  (1  R.  S.  [7th  ed.]  805, 
826,  840 ;  Palmer  v.  Fort  Plain  and  Cooperstown  Plank- 
road  Co.,  11  K  Y.  376;  Cornell  v.  Town  of  Guilford, 
1  Denio,  511 ;  People  v.  Board  of  Supervisors,  93  N".  Y.  403.) 
Sickjsls—  Vol.  LXV.     30 
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The  town  itself  has  no  such  interest  or  property  in  the  public 
highways  and  bridges  within  its  limits  as  will  entitle  it  to 
maintain  this  claim.  {Cornell  v.  Butternut  and  Oxford  T. 
Co.,  25  Wend.  368 ;  Morey  v.  Town  of  New/one,  8  Barb. 
645 ;  Town  of  Fishkill  v.  Fishkill  &  Beekman  Plankroad 
Co.,  27  id.  634;  People  v.  Pennock,  60  N.  Y.  421 ;  Town  of 
Galen  v.  Clyde  <£  Rose  Plankroad  Co.,  27  Barb.  543,  551 ; 
People  ex  rel.  Zoomis  v.  Board  of  Town  Auditors,  75  N".  Y. 
319 ;  People  ex  rel.  Everett  v.  Board  of  Supervisors,  93  id. 
397 ;  Monk  v.  Town  of  New  Utrecht,  104  id.  557.)  The 
provisions  of  chapter  700  of  the  Laws  of  1881  do  not  change 
the  status  of  this  claimant.  {Brown  v.  Clark,  77  N.  Y.  373 ; 
Farman  v.  Town  of  Ellington,  46  Hun,  41.)  In  everything 
which  concerns  the  administration  of  civil  or  criminal  justice 
the  conservation  of  highways,  roads  and  bridges,  *  *  * 
the  several  towns  are  political  divisions  organized  for  the  con- 
venient exercise  of  portions  of  the  political  power  of  the  state, 
and  are  no  more  corporations  than  the  judicial  or  the  senate 
and  assembly  districts.  (11  N.  Y.  302 ;  People  ex  rd.  Van 
Keuren  v.  Town  Auditors,  74  id.  316.)  The  state  has  not, 
by  the  act  of  1870,  chapter  321,  assumed  any  liability  for  an 
injury  to  one  of  its  own  political  divisions.  {Lewis  v.  State, 
96  K  Y.  71 ;  Bexford  v.  State,  105  id.  229.) 

Danforth,  J.  Every  fact  essential  to  a  just  cause  of  action 
for  damages  incurred  through  the  negligence  of  another  was 
found  to  exist,  but  the  claim  for  compensation  denied  upon 
the  sole  ground  that  "  the  bridges  and  culverts "  in  question 
were  not  the  property  of  the  town  of  Gaines,  and  hence  that 
an  action  could  not  be  maintained  if  the  claim  were  against  an 
individual  or  a  corporation,  and  consequently  could  not  be 
properly  presented  against  the  state.  It  is,  among  other  things, 
provided  by  the  Code  (§  1 926),  that  an  action  or  special  proceed- 
ing may  be  maintained  by  the  supervisor  of  a  town  "  to  recover 
damages  for  an  injury  to  the  property  or  rights  of  that  officer  or 
the  body  represented  by  him.  The  supervisor  represents  the 
town.     The  section  quoted  is  substantially  a  re-enactment 
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of  the  provision  of  the  Kevised  Statutes  (2  R.  S.  473,  §§  92, 93), 
and  in  like  manner  merely  prescribes  the  mode  of  enforcing 
such  rights  and  claims  as  belong  to  the  supervisor  or  the  town, 
without  defining  them  or  declaring  their  nature  or  extent. 
But  the  facts  presented  by  the  appellant  bring  the  case  within 
other  statutes,  devolving  a  duty  upon  the  town,  which,  being 
performed  at  an  expense,  entitles  it  to  reimbursement  at  the 
hands  of  the  wrong-doer  who  occasioned  it.  The  facts  found 
are  that  by  a  break  in  the  Erie  canal,  in  the  town  of  Gaines, 
caused  by  the  negligence  of  the  agents  and  officers  of  the 
state,  "  three  public  bridges  and  a  culvert  in  that  town  were 
injured  to  the  extent  of  $1,200."  By  statute  the  primary 
responsibility  for  the  maintenance  and  repair  of  highways  and 
bridges  is  cast  upon  the  several  towns  of  the  state.  It  is  true 
that  the  duty  of  care  and  superintendence  over  them  is  imposed 
upon  the  commissioners  of  highways,  and  they  are  to  cause 
highways,  and  bridges  over  streams  intersecting  highways,  to 
be  kept  in  repair.  (IE.  S.,  chap.  16,  title  1,  art.  1.)  Their 
action,  however,  whether  in  ordinary  (I  R.  S.,  sttpra,  §§  3, 4), 
or  extraordinary  cases  (Laws  of  1 832,  chap.  274 ;  Laws  of  1 857, 
chap.  615 ;  Laws  of  1858,  chap.  103),  is  at  the  expense  of  the 
town  and  to  be  met  by  assessment  in  the  same  manner  as 
other  town  charges.  (1  It.  S.,  rwpra,  §§  3, 4.)  So  the  statute 
(Laws  of  1881,  chap.  700),  entitled  "An  act  to  provide  for  the 
liability  of  towns  and  commissioners  of  highways  in  certain 
cases,''  lays  upon  the  town  a  liability  for  all  damages  to  persons 
or  property  by  reason  of  "defective  highways  or  bridges  in 
such  town."  Being  charged  with  these  various  duties  and 
made  subject  to  liability,  it  would  seem  to  follow  that  the  town 
had  such  an  interest  in  the  preservation  of  its  bridges  as  would 
give  a  right  of  action  and  a  remedy  over  against  any  person 
who,  intentionally  or  by  negligence,  made  repair  or  rebuilding 


The  statute  last  cited  (Laws  of  1881,  supra),  expressly  gives 
an  action  to  the  town  against  its  commissioners  of  highways, 
if  the  defect  complained  of  occurred  by  his  misconduct  or 
neglect,  thus  extending  to  the  officer  a  principle  well  settled 
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in  relation  to  others,  viz.,  that  where  it  appears  that  an  obstruc- 
tion or  defect  in  a  highway,  which  occasioned  an  injury,  was 
caused  by  a  third  person,  the  corporation  may  have  a  remedy 
over  against  him.  The  same  principle  makes  one  causing 
injury  to  a  bridge,  which  it  is  the  duty  of  the  town  to  repair 
and  keep  in  order,  liable  to  the  town  for  the  necessary  expense 
of  reparation.  In  the  case  now  before  us  the  state  occupies 
that  position.  The  negligence  of  its  agents  caused  injury  to 
the  bridges  of  the  town,  and  the  damages  claimed  are  such 
only  as  will  restore  money  actually  expended  by  it.  We 
think,  therefore,  the  claim  should  have  been  allowed  as  one 
prosecuted  by  a  proper  party.  We  are  referred  to  no 
reported  decision,  nor,  indeed,  to  the  decision  of  any  court, 
that  there  may  not  be  in  the  town  such  property,  or  at  least 
such  incident  of  property,  but  only  to  an  unreported  decision 
wherein  the  canal  appraisers  held  that  the  highway  was  not 
the  property  of  the  town  and  so  the  town  not  entitled  to 
recover.  The  decisions  of  the  courts,  cited  by  the  attorney 
general  in  behalf  of  the  respondent,  do  not  require  us  to  adopt 
that  conclusion.  The  reason  on  which  the  judgments  in  those 
cases  rested  cannot  apply  here,  for  the  facts  are  different. 
They  are  the  following:  Cornell  &  Clarice  v.  B-utternutU 
<&  Oxford  Turnpike  Company  (25  Wend.  364),  in  which 
the  plaintiffs,  as  commissioners  of  highways  of  the  town  of 
Guilford,  sued  the  turnpike  company  for  taking  possession  of 
a  highway  and  appropriating  it  to  their  purposes  previous 
to  the  appraisal  of  damages  and  payment  of  the  same.  It 
was  a  case  of  interruption,  and  the  remedy  of  the  plaintiffs  was 
said  to  be  by  "indictment,  summary  abatement  or  penalty/' 
or  that  prescribed  by  the  statute  relating  to  turnpike  companies 
(1  R.  S.  583,  §  29),  upon  which  the  right  to  compensation  was 
founded,  and  that  private  remedies  were  confined  to  the 
owner  of  the  soil  "  or  persons  who  had  sustained  a  particular 
injury."  If  I  am  right  in  the  views  already  stated,  the 
claimant  is  in  the  latter  class.  Morey  v.  Town  of  Newfane 
(8  Barb.  645),  was  an  action  for  damages  for  injury  to  horses  by 
defect  in  the  highway.  It  was  held  that  under  no  circumstances 
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would  the  action  lie.  But,  however  it  might  be  as  the  law 
then  (1850)  was,  it  is  clear  that  the  law  of  1881  (supra)  gives  in 
certain  cases  such  remedy.  (Mark  v.  Town  of  New  Utrecht, 
104  >T.  Y.  557.)  The  same  remark  applies  to  the  People  v. 
Auditors  of  Little  Valley  (75  K  T.  316).  The  Town  of  Fish- 
kill  v.  Plank  Pood  Company  (22  Barb.  634,  647)  and  Town 
of  Oalen  v.  Plank  Road  Company  (27  id.  543),  were  actions 
upon  agreements  to  which  the  town  was  not  a  party.  The 
People  v.  Pennock  (60  N.  Y.  421),  involved  nothing  else  than 
the  destruction  of  a  bond  given  by  a  supervisor.  None  of 
these  cases,  nor  the  principle  on  which  they  rest,  touch  the 
question  presented  upon  this  appeal.  On  the  other  hand,  it 
is  within  the  reason  which  led  to  the  decision  in  Bridges  v. 
Supervisors  (92  N.  Y.  570).  It  should  be  answered  in  favor 
of  the  appellant  and  a  remedy  allowed,  because  the  town 
was  under  an  obligation  to  keep  in  repair  its  bridges  and  make 
them  suitable  for  public  travel,  so  that  it  shall  incur  no  liability 
from  their  defects,  and  it  may  have  compensation  from  one  who 
wrongfully,  by  negligence  or  otherwise,  makes  such  repair 
necessary  and  so  exposes  it  to  the  expenditure  of  money. 

And  since  no  other  objection  to  the  claim  is  made,  we  think 
the  award  should  be  reversed  and  the  claimant  allowed  the 
sum  demanded,  with  interest  from  the  commencement  of  the 
proceedings,  viz.,  the  24th  of  August,  1881,  and  costs. 

All  concur. 

Ordered  accordingly. 


/ 


Henrietta  H.  Wright,  Respondent  and  Appellant,  v.  Bank 
op  the  Metropolis,  Appellant  and  Respondent. 


Where  a  pledgee  of  corporate  stock,  acting  in  good  faith  and  under  an  honest 
mistake,  converts  it  by  an  unauthorized  sale  thereof  and  refuses  to  replace 
it  on  demand,  it  is  the  duty  of  the  owner  to  replace  it  himself  within  a 
reasonable  time  after  notice  of  sale,  and  the  proper  measure  of  damages  for 
the  conversion  is  the  highest  market-price  during  such  reasonable  time. 

The  rule  in  this  respect  is  the  same,  whether  the  pledgee  is  a  broker,  who 
purchased  and  was  carrying  the  stock  on  a  margin  for  a  customer,  or 
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whether  the  owner  had  paid  in  full  for  the  same  and  was  holding  it  as 
an  investment. 
As  to  what  is  a  reasonable  time,  i6,  where  the  facts  are  undisputed,  a 
question  of  law  for  the  court.   / 

(Argued  June  7,  1888;  decided  October  2,  1888.) 

Cross-appeals  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department  in  favor  of 
plaintiff,  entered  upon  an  order  made  January  13, 1885,  which 
denied  defendant's  motion  for  a  new  trial,  reversed  an  order 
granting  plaintiff's  motion  for  a  new  trial,  and  directed 
judgment  on  a  verdict. 

This  action  was  brought  to  recover  damages  for  the  alleged 
unlawful  conversion  of  certain  stock. 

The  following  are  the  material  facts. 

About  the -7th  of  January,  1878,  one  Henry  C.  Elliott 
received  from  his  correspondent  in  Rome,  N.  T.,  B.  Huntings 
ton  Wright,  his  check  for  $2,000,  payable  to  the  order  of 
Elliott,  with  a  request  from  Wright  that  he,  Elliott,  would 
meet  some  drafts  Wright  would  draw  on  him,  and  obtain 
payment  from  the  check.  He  accordingly  honored  the  drafts, 
and  having  indorsed  the  check  procured  its  discount  by  the 
defendant.  It  was  not  paid  when  presented,  and  Elliott,  being 
unable  to  learn  the  reason,  went  to  Rome  to  see  the  drawer  of 
the  check.  He  then  learned  that  the  drawer  had  made  a 
general  assignment  for  the  benefit  of  his  creditors  and  stated 
his  inability  to  do  anything  for  Elliott.  Finally,  Elliott  suc- 
ceeded in  obtaining  a  nnmber  of  shares  of  stock  in  different 
railroad  companies,  as  collateral  security  to  the  check  then 
lying  protested  in  the  hands  of  the  defendant.  The  history 
of  the  interview  resulting  in  the  procuring  of  the  stock  by 
Elliott,  as  given  on  the  trial,  is  contradictory,  but  the  verdict 
of  the  jury  shows  that  they  believed  that  which  was  given 
on  the  part  of  the  plaintiff.  From  the  evidence  thus  given 
it  appears  that  the  stock  was  in  reality  the  stock  of  Benjamin 
H.  Wright,  the  father  of  B.  Huntington  Wright,  and  that  it 
was  delivered  by  him  to  Elliott  voluntarily,  and  for  the  pur- 
pose of  being  used  as  a  collateral  to  his  own  note  at  six 
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months,  which  was  to  be  used  to  take  np  the  check,  but  the 
stock  was  not  to  be  sold  for  six  months  as  it  was  then  selling 
in  market  much  below  what  the  father  thought  the  stock  was 
really  worth.  The  stock  was  owned  by  Mr.  Wright,  as  he 
said,  for  an  investment,  and  he  had  no  idea  of  selling  it,  but 
he  allowed  Elliott  to  take  it  because  he  felt  sorry  for  his  situa- 
tion and  wanted  to  help  him  as  far  as  he  reasonably  could  out . 
of  the  difficulty  he  was  in. 

Elliott  took  the  stock,  went  to  -New  York  and  had  a 
talk  with  the  cashier  and  vice-president  of  the  defendant, 
who  reserved  their  decision  as  to  whether  they  would  take  the 
note  and  the  stock.  Subsequently,  and  on  the  seventeenth  of 
January,  the  cashier  wrote  that  the  stock  being  non-dividend 
paying  and  the  note  six  months  paper,  it  would  be  impossible 
to  get  it  through  the  board,  and  he  suggested  it  would  be 
much  better  to  obtain  Mr.  Wright's  consent  to  sell  the  stock 
and  to  make  his  (Elliott's)  account  good  in  that  way.  Elliott 
inclosed  this  note  to  Mr.  Wright  in  a  letter  addressed  to 
"  B.  H.  Wright,"  and  in  response,  and  on  the  twenty-second 
day  of  January,  Benjamin  H.  Wright,  the  owner  of  the  stock, 
wrote  Mr.  Rogers,  the  cashier  of  defendant,  refusing  to  sell 
the  stock  or  to  permit  of  its  being  sold.  Mr.  Rogers  had 
never  seen  either  of  the  Messrs.  Wright  and  did  not  know 
there  were  two,  and  subsequently,  and,  about  the  twenty-ninth 
.  of  January,  Elliott  told  him  that  Mr.  Wright  authorized  the 
sale  of  the  stocks,  and  they  were  immediately  sold,  less  com- 
missions for  $2,261.50. 

On  the  part  of  the  plaintiff,  it  was  claimed  that  Mr.  Wright, 
the  true  owner  of  the  stocks,  never  gave  any  such  authority 
to  sell  them,  and  that  he  was  unaware  that  they  had  been  sold 
until  May  9, 1878.  February  14,  1881,  the  stock  reached  the 
highest  price  down  to  the  d*y  of  trial,  selling  on  that  day  for 
$18,003.  This  action  was  commenced  October  7,  1879. 
Mr.  Wright,  the  owner  of  the  stocks,  was  about  seventy-six 
years  of  age  in  May,  1878,  and  in  the  latter  part  of  that  year 
went  south  and  returned  early  in  the  year  1879.  On  the  9th 
of  May,  1878,  he  made  a  demand  upon  the  defendant  for  the 
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stocks,  and  tendered  to  it  the  amount  of  the  check  and  interest, 
being  something  over  $2,000.  The  cashier  stated  the  stocks 
had  been  sold  by  the  authority  of  the  owner  thereof,  as  he 
supposed,  given  through  Mr.  Elliott,  and  refused  to  deliver 
them  or  their  value.  The  original  plaintiff  died  since  the 
first  trial  of  the  case,  and  the  present  one  was  duly  substituted. 
The  court  charged  the  jury  that  if  they  found  for  the  plaintiff, 
he  was  entitled  to  recover  the  highest  price  at  which  the  stocks 
could  have  been  sold  in  the  market,  between  th*  Hate  pf  thai* 

aqtual   COny^1'™1    ft"*  *•   rPftgrnmliln   ti'mn   tVinrnnfteir,  and    that 

the  jury  should  fix  the  reasonable  time,  not  arbitrarily  or 
through  sympathy  or  prejudice,  but  they  were  to  say  what, 
under  all  the  circumstances,  would  be  a  reasonable  time  within 
which  to  commence  this  action,  and  also,  it  may  be,  reasonable 
diligence  in  prosecuting  it,  because  if  the  action  were  com- 
menced, in  fact,  within  a  reasonable  time  after  the  conversion 
of  the  stock  and  had  been  prosecuted  with  reasonable  diligence 
since,  then  the  plaintiff  was  entitled  to  recover  the  highest 
market-price  that  the  stock  reached  between  the  date  of  the 
conversion  and  the  time  of  the  trial,  less  the  amount  of 
the  check  and  interest,  and  with  interest  on  the  balance.  This 
charge  was  duly  excepted  to.  The  jury  found  a  verdict  for 
$3,391.25.  There  is  no  evidence  which  shows  when  the  stock 
reached  that  value.  Upon  the  rendition  of  the  verdict  both 
parties  moved  to  set  it  aside,  the  plaintiff  on  the  ground  that 
he  was  entitled,  under  the  charge,  to  the  highest  value  of  the 
stock  down  to  the  trial,  and  the  defendant  on  the  ground  that  the 
damages  were  excessive  and  contrary  to  evidence.  The  court 
granted  the  motion  of  the  plaintiff  and  set  the  verdict  aside  on 
the  ground  stated,  and  denied  the  motion  of  the  defendant. 
The  defendant  appealed  to  the  General  Term  from  both  of  such 
orders.  That  court  reversed  the  order  setting  aside  the  verdict, 
and  ordered  judgment  thereon,  and  affirmed  the  order  made 
on  defendant's  motion,  refusing  to  set  aside  the  verdict. 

W.  E.  Scripture  for  plaintiff.     The  plaintiff  is  entitled  to 
recover  the  highest  market- value  that  the  stock  reached  between 
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the  day  of  conversion  and  the  day  of  trial.  {Romavne  v.  Van 
Allen,  26  K  T.  309,  315 ;  Markham  v.  Jaudon9  41  id.  235, 
257 ;  Matthews  v.  Coe,  49  id.  57 ;  Baker  v.  Drake,  53  id.  211 ; 
66  id.  518  ;  69  id.  450 ;  Colt  v.  Owens,  90  id.  369.) 

John  Deluhunty  and  Joseph  H  Choate  for  defendant. 
Punitive  or  exemplary  damages  are  allowed  only  in  cases 
where  there  has  been  an  intentional  violation  of  another's 
rights.  They  are  never  allowed  in  cases  where  the  defendant 
has  only  done  what  he  honestly  believed  he  had  a  right  to  do- 
(Hamilton  v.  Third  Ave.  B.  R.  Co.,  53  M".  Y.  25 ;  West  v. 
Wentworth,  3  Cow.  82 ;  Homaine  v.  Van  Allen,  26  K  Y.  309  5 
Scott  v.  Rogers,  31  id.  676;  Brass  v.  Worth,  40  Barb.  648; 
Cannon  v.  Folsom,  2  Iowa,  201 ;  Page  v.  Fowler,  39  CaL 
412 ;  Hamilton  v.  McPherson,  28  N.  Y.  72 ;  Miller  v.  Mari- 
ners? Church,  7  GreenL  51 ;  Shannon  v.  Comstock,  21  Wend. 
461 ;  Hickscher  v.  McFrea,  24  id.  309  ;  Clark  v.  Marsipia, 
1  Denio,  317  ;  Spencer  v.  Halstead,  Id.  606 ;  Toker  v.  Damon, 
17  Pick.  284;  Dillon  v.  Armstrong,  43  K  Y.  231 ;  Worth  v. 
Edmonds,  52  Barb.  40;  White  v.  Fuller,  67  id.  267;  Baker 
v.  Drake,  53  N.  Y.  211 ;  Matthews  v.  <7<w?,  49  id.  57 ;  Suydam 
v.  Jenkins,  3  Sand.  614;  Tyn^  v.  Commercial  Warehouse 
Co.,  58  K  Y.  308;  M.  &  T.  Bank  v.  F.  <&  M.  Nat.  Bank, 
60  id.  40 ;  WheeUm  v.  Lynch,  Id.  469.)  Neither  exemplary 
damages,  nor  snch  as  are  remote  and  consequential,  are  recov- 
erable in  an  action  founded  upon  the  breach  of  an  executory 
contract ;  the  remedy  of  the  plaintiff,  in  all  such  cases,  is  limited 
to  a  just  compensation  for  his  actual  loss.  ( Wymcm  v.  Am. 
Powder  Works,  8  Cush.  168 ;  Hussey  v.  Manf.  &  Mer.  Bank, 
10  Pick.  415 ;  Rdbmson  v.  Barrow,  48  Me.  186 ;  Hoyden  v. 
BarOett,  35  id.  203;  Smith  v.  Dunlap,  12  111.  184; 
Keaggy  v.  Hite,  12  id.  99 ;  Otter  v.  Williams,  21  id.  118 ; 
Oushman  v.  Hayes,  46  id.  145 ;  Bates  v.  StanseU,  19  Mich# 
91 ;  Freeman  v.  Luckett,  2  J*.  J.  Marsh.  390 ;  Vance  v.  Tonme, 
13  La.  229  ;  Dynes  v.  Olwer,  13  Mich.  9  ;  Whitfield  v.  Whip 
field,  40  Miss.  353 ;  Omara  v.  North  Am.  Mining  Co.,  2 
Siokels— Vol.  LXV.     31 
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Hev.  112 ;  Garlyou  v.  Lawrum,  4  id.  156 ;  Boy  Ian  v.  Hue/net, 
4  id.  456 ;  Bwd  v.  Hubibell,  26  Conn.  389  ;  Walker  v.  Bare- 
land,  21  Mo.  289 ;  Borsett  v.  Frith,  25  Ga.  537 ;  Page  v. 
Fowler,  39  CaL  412 ;  Pinkerton  v.  Man.  &  Law.  B.  B.  Co., 
42  N.  H.  424;  Moody  v.  Canet,  14  Fla.  50;  Froihingham  v. 
Morse,  45  K  H.  545  ;  Surges  v.  Jft^A,  57  I1L  451.)  The 
plaintiff,  if  the  jury  find  on  the  other  disputed  questions  in 
her  favor,  would  be  entitled  to  recover  only  the  market-price- 
of  the  stocks  upon  a  purchase  made  by  her  assignors  within  a 
reasonable  tinfe  after  knowledge  of  the  conversion,  less  the 
amount  of  the  protested  check,  with  interest.  What  would 
be  a  reasonable  time  to  make  such  purchase  is  a  question  of 
law,  and  not  one  of  fact,  for  the  jury.  {Colt  v.  Owens,  90 
N.  Y.  368 ;  Hedges  v.  H.  B.  B.  B.  Co.,  49  id.  223 ;  Carroll 
v.  Upton,  3  Comst.  272;  Porter  v.  Blood,  5  Pick.  56; 
Halhrook  v.  Burt,  22  id.  555 ;  Kimball  v.  Ins.  Co.,  8  Gray, 
34;  Kotte  v.  Buffalo  S.  L.  B.  B.  Co.,  34  N.  Y.  548,  553 ; 
11  Johns.  187;  3  Comst.  272;  3  Seld.  266;  27  Barb.  221; 
2  Duer,  259  ;  1  Wend.  457  ;  Bams  v.  Cwyne,  57  N .  Y.  676.) 

Peokham,  J.  This  case  comes  before  us  in  a  somewhat 
peculiar  condition.  As  both  parties  appeal  from  the  same 
judgment,  which  is  for  a  sum  of  money  only,  it  would  seem 
as  if  there  ought  not  to  be  much  difficulty  in  obtaining  its 
reversal.  It  is  obvious,  however,  that  a  mere  reversal  would 
do  neither  party  any  good,  as  the  case  would  then  go  down 
for  a  new  trial,  leaving  the  important  legal  question  in  the 
case  not  passed  upon  by  this  court.  This,  we  think,  would  be 
an  injustice  to  both  sides.  The  case  is  here,  and  the  main 
question  is  in  regard  to  the  rule  of  damages,  and,  we  think,  it 
ought  to  be  decided.  By  this  charge  the  case  was  left  to  the 
jury  to  give  the  highest  price  the  stock  could  have  been  sold 
for  intermediate  its  conversion  and  the  day  of  trial,  provided 
the  jury  thought,  under*  all  the  circumstances,  that  the  action 
had  been  commenced  within  a  reasonable  time  after  the  con- 
version, and  had  been  prosecuted  with  reasonable  diligence 
since.     Authority  for  this  rule  is  claimed  under  Bomame 
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v.  Van  Allen  (26  N.  Y.  309),  and  several  other  cases  of  a 
somewhat  similar  nature  referred  to  therein.  Markham  v. 
Jaudon  (41  N.  T.  235)  followed  the  rule  laid  down  in 
Homame  v.  Van  Allen.  In  these  two  cases  a  recovery  was 
permitted  which  gave  the  plaintiff  the  highest  price  of  the 
stock  between  the  conversion  and  the  trial.  In  the  Markham 
Case  the  plaintiff  had  not  paid  for  the  stocks,  but  was  having 
them  carried  for  him  by  his  broker  (the  defendant)  on  a 
margin.  Yet  this  fact  was  not  regarded  as  making  any  differ- 
ence in  the  rule  of  damages,  and  the  case  was  thought  to  be 
controlled  by  that  of  Homame. 

In  this  state  of  the  rule  the  case  of  Matthews  v.  Coe  (49 
N.  Y.  57-62)  came  before  the  court.  The  precise  question 
was  not  therein  involved,  but  the  court  (per  Church,  Ch.  J.) 
took  occasion  to  intimate  that  it  was  not  entirely  satisfied  with 
the  correctness  of  the  rule  in  any  case  not  special  and  excep- 
tional in  its  circumstances,  and  the  learned  judge  added  that 
they  did  not  regard  the  rule  as  so  firmly  settled  by  authority 
as  to  be  beyond  the  reach  of  review  whenever  an  occasion 
should  render  it  necessary.  One  phase  of  the  question  again 
came  before  this  court,  and  in  proper  form,  in  Baker  v.  Drake 
(53  N.  Y.  211),  where  the  plaintiff  had  paid  but  a  small 
percentage  on  the  value  of  the  stock,  and  his  broker,  the 
defendant,  was  carrying  the  same  on  a  margin,  and  the  plaintiff 
had  recovered  in  the  court  below,  as  damages  for  the  unau- 
thorized sale  of  the  stock,  the  highest  price  between  the  time 
of  conversion  and  the  time  of  trial.  The  rule  was  applied  to 
substantially  the  same  facts  as  in  Markham  v.  Jaudon  (supra), 
and  that  case  was  cited  as  authority  for  the  decision  of  the 
court  below.  This  court,  however,  reversed  the  judgment 
and  disapproved  the  rule  of  damages  which  had  been  applied. 
The  opinion  was  written  by  that  very  able  and  learned  Judge, 
Rapallo,  and  all  the  cases  pertaining  to  the  subject  were 
reviewed  by  him,  and  in  such  a  masterly  manner  as  to  leave 
nothing  further  for  us  to  do  in  that  direction.  "We  think  the 
reasoning  of  the  opinion  calls  for  a  reversal  of  this  judgment. 

In  the  course  of  his  opinion  the  judge  said  that  the  rule  of 
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damages,  as  laid  down  by  the  trial  court,  following  the  case 
of  Markkam  v.  Jaudon,  had  "  been  recognized  and  adopted 
in  several  late  adjudications  in  this  state  in  actions  for  the 
conversion  of  property  of  fluctuating  value ;  but  its  soundness, 
as  a  general  rule  applicable  to  all  cases  of  conversion  of  such 
property,  has  been  seriously  questioned  and  is  denied  in  various 
adjudications  in  this  and  other  states."  The  rule  was  not 
regarded  as  one  of  those  settled  principles  in  the  law,  as  to  the 
measure  of  damages,  to  which  the  maxim  stare  decisis  should 
be  applied.  The  principle  upon  which  the  case  was  decided 
rested  upon  the  fundamental  theory  that  in  all  cases  of  the 
conversion  of  property  (except  where  punitive  damages  are 
allowed),  the  rule  to  be  adopted  should  be  one  which  affords 
the  plaintiff  a  just  indemnity  for  the  loss  he  has  sustained  by 
the  sale  of  the  stock ;  and  in  cases  where  a  loss  of  profits  is 
claimed,  it  should  be,  when  awarded  at  all,  an  amount  sufficient 
to  indemnify  the  party  injured  for  the  loss  which  is  the  natu- 
ral, reasonable  and  proximate  result  of  the  wrongful  act 
complained  of,  and  which  a  proper  degree  of  prudence  on  the 
part  of  the  complainant  would  not  have  averted. 

The  rule  thus  stated,  in  the  language  of  Judge  Rapallo,  he 
proceeds  to  apply  to  the  facts  of  the  case  before  him.  In 
stating  what)  in  his  view,  would  be  a  proper  indemnity  to  the 
injured  party  in  such  a  case,  the  learned  judge  commenced  his 
statement  with  the  fact  that  the  plaintiff  did  not  hold  the 
stocks  for  investment,  and  he  added,  that  if  "  they  had  been 
paid  for  and  owned  by  the  plaintiff,  different  considerations 
would  arise,  but  it  must  be  borne  in  mind  that  we  are  treating 
of  a  speculation  carried  on  with  the  capital*  of  the  broker  and 
not  of  the  customer.  If  the  broker  has  violated  his  contract, 
or  disposed  of  the  stock  without  authority,  the  customer  is 
entitled  to  recover  such  damages  as  would  naturally  be  sus- 
tained in  restoring  himself  to  the  position  of  which  he  has 
been  deprived.  He  certainly  has  no  right  to  be  placed  in  a 
better  position  than  he  would  be  in  if  the  wrong  had  not 
been  done." 

*The  whole  reasoning  of  the  opinion  is  still  based  upon  the 
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question  as  to  what  damages  would  naturally  be  sustained  by 
the  plaintiff  in  restoring  himself  to  the  position  he  had  been 
in ;  or,  in  other  words,  in  repurchasing  the  stock.  It  is  assumed 
in  the  opinion  that  the  sale  by  the  defendants  was  illegal  and 
a  conversion,  and  that  plaintiff  had  a  right  to  disaffirm  the 
sale  and  to  require  defendants  to  replace  the  stock.  If  they 
failed,  then  the  learned  judge  says  the  plaintiff's  remedy  was 
to  do  it  himself,  and  to  charge  the  defendants  with  the  loss 
necessarily  sustained  by  him  in  doing  so.  Is  not  this  equally 
the  duty  of  a  plaintiff  who  owns  the  whole  of  the  stock  that 
has  been  wrongfully  sold?  I  mean,  of  course,  to  exclude  all 
question  of  punitive  damages  resting  on  bad  faith.  In  the 
one  case  the  plaintiff  has  a  valid  contract  with  the  broker  to 
hold  the  stock,  and  the  broker  violates  it  and  sells  the  stock. 
The  duty  of  the  broker  is  to  replace  it  at  once  upon  the 
demand  of  the  plaintiff.  In  case  he  does  not  it  is  the  duty  of 
the  plaintiff  to  repurchase  it.  Why  should  not  the  same  duty 
rest  upon  a  plaintiff  who  has  paid  in  full  for  his  stock  and  has 
deposited  it  with  another  conditionally?  The  broker  who 
purchased  it  on  a  margin  for  the  plaintiff  violates  his  contract 
and  his  duty  when  he  wrongfully  sells  the  stock,  just  as  mucli 
as  if  the  whole  purchase-price  had  been  paid  by  the  plaintiff. 
His  duty  is  in  each  case  to  replace  the  stock  upon  demand,  and 
in  case  he  fails  so  to  do,  then  the  duty  of  the  plaintiff  springs 
up,  and  he  should  repurchase  the  stock  himself.  This  duty,  it 
seems  to  me,  is  founded  upon  the  general  duty  which  one  owes 
to  another,  who  converts  his  property  under  an  honest  mistake, 
to  render  the  resulting  damage  as  light  as  it  may  be  reasonably 
within  his  power  to  do.  It  is  well  said  by  Earl,  J.,  in 
Parsons  v.  Sutton  (66  N.  T.  92),  that  "  the  party  who  suffers 
from  a  breach  of  contract  must  so  act  as  to  make  his  damages 
as  small  as  he  reasonably  can.  He  must  not  by  inattention, 
want  of  care  or  inexcusable  negligence  permit  his  damage  to 
grow  and  then  charge  it  all  to  the  other  party.  The  law  gives 
him  all  the  redress  he  should  have  by  indemnifying  him  for  the 
damage  which  he  necessarily  sustains."  See,  also,  Dillon  v. 
Anderson  (43  K  Y.  231) ;  Hogle  v.  New  York  Central  &  Eudr 
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son  River  RaVroad  Company  (28  Hun,  363),  the  latter  case 
being  an  action  of  tort.    In  such  a  case  as  this,  whether  the  action 
sounds  in  tort  or  is  basedl3together  upon  contract,  the  rule  of 
damages  is  the  san^e.     (Per  Denio,  Ch.  J.,  in  Scott  v.  Rogers, 
3i  N".  Y.  676;  and  per  Rapaxlo,  J.,  in  Baker  v.  Drake, 
supra.)M  The  rule  of  damages  as  laid  down  in  Raker  v. 
Drake,  in  cases  where  the  stock  was  purchased  by  the  broker 
on  a  margin  for  plaintiff,  and  where  the  matter  was  evidently 
a  speculation,  has  been  affirmed  in  the  later  cases  in  this  court 
{Orumom  v.  Srmth,  81  K  T.  25 ;  Colt  v.  Owens,  90  N.  Y. 
368.)     In  both  cases  the  duty  of  the  plaintiff  to  repurchase 
the  stock  within  a  reasonable  time  is  stated.     I  think  the  duty 
exists  in  the  same  degree  where  the  plaintiff  had  paid  in  full 
for  the  stock  and  was  the  absolute  owner  thereof.     In  Raker 
v.  Drake,  the  learned  judge  did  not  assume  to  declare  that  in 
a  case  where  the  pledgor  was  the  absolute  owner  of  the  stock 
and  it  was  wrongfully  sold,  the  measure  of  damages  must  be 
as  laid  down  in  the  Romadne  Case.     He  was  endeavoring  to 
distinguish  the  cases,  and  to  show  that  there  was  a  difference 
between  the  case  of  one  who  is  engaged  in  a  speculation  with 
what  is  substantially  the  money  of  another,  and  the  case  of  an 
absolute  owner  of  stock  which  is  sold  wrongfully  by  the 
pledgee.     And  he  said  that  at  least  the  former  ought  not  to  be 
allowed  such  a  rule  of  damages.     It  can  be  seen,  however,  that 
the  judge  was  not  satisfied  with  the  rule  in  the  Romaine 
Case,  even  as   applied  to  the  facts  therein  stated.     In  his 
opinion  he  makes  use  of  this  language :    "In  a  case  where 
the  loss  of  probable  profits  is  claimed  as  an  element  of  damage, 
if  it  be  ever  allowable  to  mulct  a  defendant  for  such  a  con- 
jectural loss,  its  amount  is  a  question  of  fact,  and  a  finding 
in  regard  to  it  should  be  based  upon  some  evidence."     In  order 
to  refuse  to  the  plaintiff  in  that  case,  however,  the  damages 
claimed,  it  was  necessary  to  overrule  the  Markham  Case,  which 
was  done. 

Now,  so  far  as  the  duty  to  repurchase  the  stock  is  concerned,  I 
see  no  difference  in  the  two  cases.  There  is  no  material  distinc- 
tion in  the  fact  of  ownership  of  the  whole  stock  which  should 
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place  the  plaintiff  outside  of  any  liability  to  repurchase  after 
notice  of  sale,  and  should  render  the  defendant  continuously 
liable  for  any  higher  price  to  which  the  stock  might  rise  after 
conversion  and  before  trial.  As  the  same  liability  on  the  part 
of  defendant  exists  in  each  case  to  replace  the  stock,  and  as 
he  is  technically  a  wrong-doer  in  both  cases,  but  in  one  no 
more  than  in  the  other,  he  should  respond  in  the  same  measure 
of  damages  in  both  cases,  and  that  measure  is  the  amount 
which,  in  the  language  of  Kapallo,  J.,  is  the  natural,  reason- 
able and  proximate  result  of  the  wrongful  act  complained  of, 
and  which  a  proper  degree  of  prudence  on  the  part  of  the 
plaintiff  would  not  have  averted.  The  loss  of  a  sale  of  the  stock 
at  the  highest  price  down  to  trial,  would  seem  to  be  a  less 
natural  and  proximate  result  of  the  wrongful  act  of  the 
defendant  in  selling  it  when  plaintiff  had  the  stock  for  an 
investment,  than  when  he  had  it  for  a  speculation,  for  the 
intent  to  keep  it  as  an  investment  is  at  war  with  any  intent 
to  sell  it  at  any  price,  even  the  highest.  But  in  both  cases  the 
qualification  attaches  that  the  loss  shall  only  be  such  as  a  proper 
degree  of  prudence  on  the  part  of  the  complainant  would  not 
have  averted,  and  a  proper  degree  of  prudence  on  the  part  of 
the  complainant  consists  in  repurchasing  the  stock  after  notice 
of  its  sale,  and  within  a  reasonable  time.  If  the  stock  then 
sells  for  less  than  the  defendant  sold  it  for,  of  course  the  com- 
plainant has  not  been  injured,  for  the  difference  in  the  two 
prices  inures  to  his  benefit.  If  it  sells  for  more,  that  difference 
the  defendant  should  pay. 

It  is  said  that,  as  he  had  already  paid  for  the  stock  once,  it 
is  unreasonable  to  ask  the  owner  to  go  in  the  market  and 
repurchase  it.  I  do  not  see  the  force  of  this  distinction.  In 
the  case  of  the  stock  held  on  margin,  the  plaintiff  has  paid  his 
margin  once  to  the  broker,  and  so  it  may  be  said  that  it  is 
unreasonable  to  ask  him  to  pay  it  over  again  in  the  purchase 
'of  the  stock.  Neither  statement,  it  seems  to  me,  furnishes  any 
reason  for  holding  a  defendaht  liable  to  the  rule  of  damages 
stated  in  this  record.  'The  defendant's  liability  rests  upon  the  • 
ground  that  he  has  converted,  though  in  good  faith  and  under 
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a  mistake  as  to  his  rights,  the  property  of  the  plaintiff.     The 
defendant  is,  therefore,  liable  to  respond  in  damages  for  the 
value.    But  the  duty  of  the  plaintiff  to  make  the  damages  as 
light  as  he  reasonably  may,  rests  upon  him  in  both  cases,  for 
there  is  no  more  legal  wrong  done  by  the  defendant  in  selling 
the  stock,  which  the  plaintiff  has  fully  paid  for,  than  there  is 
in  selling  the  stock  which  he  has  agreed  to  hold  on  a  margin, 
and  which  agreement  he  violates  by  selling  iUt  All  that  can 
be  said  is  that  there  is  a  difference  in  amount,  as  in  one  case 
the  plaintiff's  margin  has  gone,  while  in  the  other  the  whole 
price  of  the  stock  has  been  sacrificed.    But  there  is  no  such 
difference  in  the  legal  nature  of  the  two  transactions  as  should 
leave  the  duty  resting  upon  the  plaintiff  in  the  one  case  to 
repurchase  the  stock,  and  in  the  other  case  should  wholly 
absolve  him  therefrom.    A  rule  which  requires  a  repurchase 
of  the  stock  in  a  reasonable  time,  does  away  with  all  questions 
as  to  the  highest  price  before  the  commencement  of  the  suit, 
or  whether  it  was  commenced  in  a  reasonable  time  or  pro- 
secuted with  reasonable  diligence,  and  leaves  out  of  view  any 
question  as  to  the  presumption  that  plaintiff  would  have  kept 
his  stock  down  to  the  time  when  it  sold  at  the  highest  mark 
before  the  day  of  trial,  and  would  then  have  sold  it,  even 
though  he  had  owned  it  for  an  investment     Such  a  presump- 
tion is  not  only  of  quite  a  shadowy  and  vague  nature,  but 
is  also,  as  it  would  seem,  entirely  inconsistent  with  the  fact 
that  he  was  holding  the  stock  as  an  investment.     If  kept  for 
an  investment,  it  would  have  been  kept  down  to  the  day  of 
trial,  and  the  price  at  that  time  there  might  be  some  degree 
of  propriety  in  awarding,  under  certain  circumstances,  if  it 
were  higher  than  when  it  was  converted.     But  to  presume, 
in  favor  of  an  investor,  that  he  would  have  held  his  stock 
during  all  of  a  period  of  possible  depression,  and  would  have 
realized  upon  it  when  it  reached  the  highest  figure,  is  to  indulge 
in  a  presumption  which,  it  is  safe  to  say,  would  not  be  based 
on  fact  once  in  a  hundred  times.    To  formulate  a  legal  liability 
based  upon  such  presumption,  I  think  is  wholly  unjust  in  such 
a  case  as  the  present.    Justice  and  fair  dealing  are  both  more 


1888.]  Wright  v.  Bank  op  the  Metropolis.  249 

Opinion  of  the  Court,  per  Peckham,  J. 

apt  to  be  promoted  by  adhering  to  the  rule  which  imposes  the 
duty  upon  the  plaintiff  to  make  his  loss  as  light  as  possible, 
notwithstanding  the  unauthorized  act  of  the  defendant,  assum- 
ing, of  course,  in  all  cases  that  there  was  good  faith  on  the 
part  of  the  defendant. 

It  is  the  natural  and  proximate  loss  which  the  plaintiff  is  to 
be  indemnified  for,  and  that  cannot  be  said  to  extend  to  the 
highest  price  before  trial,  but  only  to  the  highest  price  reached 
within  a  reasonable  time  after  the  plaintiff  has  learned  of  the 
conversion  of  his  stock  within  which  he  could  go  in  the 
market  and  repurchase  it.  What  is  a  reasonable  time  when 
the  facts  are  undisputed  and  different  inferences  cannot 
reasonably  be  drawn  from  the  same  facts,  is  a  question  of  law. 
Colt  v.  Owens,  90  N.  T.  368 ;  Hedges  v.  H.  £.  Bmlroad  Co., 
49  id.  228.) 

We  think  that  beyond  all  controversy  in  this  case,  and 
taking  all  the  facts  into  consideration,  this  reasonable  time 
had  expired  by  July  1,  1878,  following  the  ninth  of  May  of 
the  same  year.  The  highest  price  which  the  stock  reached 
during  that  period  was  $2,795,  and  as  it  is  not  certain  on  what 
day  the  plaintiff  might  have  purchased,  we  think  it  fair  to 
give  him  the  highest  price  it  reached  in  that  time.  From  this 
should  be  deducted  the  amount  of  the  check  and  interest 
to  the  day  when  the  stock  was  sold,  as  then  it  is  presumed  the 
defendant  paid  the  check  with  the  proceeds  of  the  sale. 

In  all  this  discussion  as  to  the  rule  of  damages,  we  have 
assumed  that  the  defendant  acted  in  good  faith,  in  an  honest 
mistake  as  to  its  right  to  sell  the  stock,  and  that  it  was  not  a 
case  for  punitive  damages.  A  careful  perusal  of  the  whole 
case  leads  us  to  this  conclusion.  It  is  not  needful  to  state  the 
evidence,  but  we  cannot  see  any  question  in  the  case  showing 
bad  faith,  or  indeed  any  reason  for  its  existence.  The  fact  is 
uncontradicted  that  the  defendant  6old  the  stock  upon  what 
its  officers  supposed  was  the  authority  of  the  owner  thereof 
given  to  them  by  Elliott. 

The  opinion  delivered  by  the  learned  judge  at  General 
Siotels—  Vol.  LXV.     32 
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Term,  while  agreeing  with  the  principle  of  this  opinion  as  to 
the  role  of  damages  in  this  case,  sustained  the  verdict  of  the 
jury  upon  the  theory  that  if  the  plaintiff  had  gone  into  the 
market  within  a  reasonable  time  and  purchased  an  equivalent 
of  the  stocks  converted,  he  would  have  paid  the  price  which 
he  recovered  by  the  verdict.    This  left  the  jury  the  right  to 
fix  what  was  a  reasonable  time  and  then  assumed  there  was 
evidence  to  support  the  verdict.     In  truth  there  was  no  evi- 
dence which  showed. the  value  of  the  stock  to  have  been 
anything  like  the  amount  of  the  verdict,  for  the  evidence 
showed  it  was  generally  very  much  less,  and  sometimes  very 
much  more.     But  fixing  what  is  a  reasonable  time  ourselves, 
it  is  seen  that  the  stock  within  that  time  was  never  of  any 
such  value. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  except  Ruger,  Ch.  J. ;  Andrews  and  Dan- 
forth,  JJ.,  dissenting. 

Judgment  reversed. 


The  Central  Trust  Company  v.  The  New  York  City  and 

Northern  Railroad  Company. 

In  the  Matter  of  the  Petition  of  the  Attorney  General. 

Where  a  railroad  corporation  is  insolvent  and  all  its  property  is  in  the  hands 
of  a  receiver  appointed  in  an  action  to  foreclose  a  mortgage  thereon,  the 
amount  of  which  exceeds  the  value  of  all  the  property,  and  the  receiver 
as  such  is  operating  the  road  under  order  of  the  court,  and  has  in  his 
hands  moneys  arising  from  the  gross  earnings  sufficient  to  pay  a  tax 
imposed  upon  the  corporation  under  and  pursuant  to  the  corporation  act 
of  1881  (Chap.  361,  Laws  of  1881),  the  state  is  not  confined  to  the  pro- 
ceedings prescribed  in  said  act  to  collect  such  tax,  but  the  court,  on 
petition  and  application  of  the  attorney  general,  made  in  the  foreclosure 
suit,  and  on  notice  to  the  corporation  and  to  the  receiver  may,  in  its 
discretion,  make  an  order  directing  the  receiver  to  pay  the  same  out  of 
said  gross  earnings. 

The  claim  of  the  state  for  the  payment  of  such  a  tax  is  a  paramount  one. 
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Commonwealth  v.  L.  8.  Bank  (128  Mass.  498);  U.  T.  Go.  v.  B.  B.  Ob.  (11T 

U.  8.  484)  distinguished; 
a  T.  Co.  v.  if.  T.  0.  &  Jf.  B.  B.  Co.  (47  Hun,  687)  reversed. 

(Argued  June  19,  1888;  decided  October  2,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  on  the  first  Mon- 
day of  January,  1888,  which  reversed  an  order  of  Special 
Term  granting  an  application  by  the  comptroller  of  the  state, 
through  the  attorney-general,  for  an  order  directing  the 
receiver  of  the  New  York  City  &  Northern  Railroad  Com- 
pany to  pay  certain  state  taxes  and  to  issue  certificates  therefor.. 
(Reported  below,  47  Hun,  587.) 

The  nature  of  the  proceeding  and  the  facts  are  sufficiently 
stated  in  the  opinion. 

Charles  F.  Tabor \  attorney  general,  for  appellant.  The  act- 
under  which  the  taxes  herein  sought  to  be  collected  were 
imposed  upon  the  railroad  corporation  is  constitutional. 
{People  v.  Home  Ins.  Co.,  92  N.  T.  328;  119  U.  S.  129.) 
A  debt  due  to  the  state  whether  a  lien  upon  property  or  not, 
is  entitled  to  priority  of  payment  over  claims  of  individuals,, 
even  though  the  latter  are  secured  by  a  direct  lien  upon  the 
property  out  of  which  the  respective  claims  of  the  state  are 
sought  to  be  collected.  (Giles  v.  Grover,  9  Bing.  128; 
Bogardus  v.  Trinity  Church,  4  Paige,  178,  198;  In  re 
Receivership  Columbian,  Ins.  Co.,  3  Abb.  Dec.  239.)  The 
taxes  for  the  last  four  years  upon  the  gross  earnings  of  the 
New  York  City  and  Northern  Railroad  Company  are  under  a 
clear  implication  of  the  statutes  liens  upon  its  property,  and 
must  be  paid  before  the  mortgage  debt.  (2  R.  S.  [Bank's- 
7th  ed.]  1038,  §§  16,  23 ;  Barlow  v.  St.  Nicholas  Bh.,  6» 
N.  Y.  399.)  Even  if  the  taxes  be  not  strict  legal  liens  upon 
the  property  of  the  corporation,  they  are  such  equitable  liens 
as  should  properly  be  paid  by  the  receiver  before  the  mortgage 
debt.  (JRahtY.  Atrill,  106  N.  Y.  426,  435;  Regents  Cam,. 
Iron  Works  Co.,  L.  R.  Ch.  Div.  411,  §  27 ;  Barton  v.  Barbour, 
104  IT.  S.  126-135  ;  Const.,  art.  8,  §  1 ;  R.  S.  §  8;  tit.  3,  chap. 
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18,  part  1, 1531 ;  People  ex  rd.  Kvmball  v.  R.  db  A.  R.  R. 
Co.,  70  N.  Y.  569 ;  People  v.  Home  Ins.  Co.,  92  id.  328, 347.) 
The  proceeding  defined  by  the  act  of  1857,  chapter  536,  is  a 
■special  proceeding.  (Code  of  Civil  Pro.,  §§  3333,  3334; 
People  v.  City  of  Rochester,  96  E".  Y.  32.)  The  practical 
effect  of  a  receivership  is  to  suspend  all  statutory  remedies 
for  the  collection  of  debts  against  received  estates,  except  in 
so  far  as  the  court  appointing  the  receiver  allows  the  statute 
to  be  executed.  ( Walling  v.  Miller,  15  N".  E.  Rep.  65 ; 
Rank  v.  Schermerhorn,  10  Paige,  263 ;  Wiswatt  v.  Sampson, 
14  How.  52.)  So  long  as  the  corporation  is  in  existence  and 
its  franchise  survive,  it  is  subject  to  the  imposition  of  these 
taxes.  The  impost  primarily  is  a  franchise  tax.  {People  v. 
Home  Ins.  Co.,  92  K  Y.  328 ;  People  v.  A.  Ins.  Co.,  92  id.  458.) 

Artemas  H.  Holmes  for  respondents.  The  taxes  are  fran- 
chise taxes,  as  distinguished  from  property  taxes,  and  are 
imposed  upon  the  corporate  franchise  of  the  company  and  not 
upon  its  property.  (Laws  of  1880,  chap.  542,  as  amended  by 
chapter  361  of  the  Laws  of  1881 ;  People  v.  Home  Ins.  Co., 
92  N.  Y.  328 ;  Same  v.  Albany  Ins.  Co.,  Id.  458 ;  Same  v. 
Equitable  Co.,  96  id.  387;  Same  v.  Gold,  etc.,  Co.,  98  id.  67.) 
franchise  taxes  are  distinguished  from  property  taxes  in  the 
method  of  levy,  assessment,  collection  and  payment,  and  in 
respect  of  their  penalties.  Franchise  taxes  are  personal  in  their 
nature  and  their  normal  penalty  is  the  forfeiture  of  the  fran- 
chise. {Provident  Ins.  Co.  v.  Mass.,  6  Wall.  611 ;  Belleville 
NaU  Co.  v.  People,  98  El.  399 ;  Comm.  v.  Lancaster  Sav. 
Rank,  123  Mass.  495.)  Franchise  taxes  are  not  a  lien  upon 
property,  except  by  express  statutory  provision.  (2  Dillon  on 
Munic.  Corp.  §§  821  [659]  ;  Thomhms  v.  LitOe  Rock  R.  R. 
Co.,  18  Fed.  Eep.  344,  348.)  Statutes  providing  for  taxation 
must  receive  a  strict  and  literal  construction.  No  penalties 
must  be  imposed  upon  the  public  which  are  not  clearly  within 
th*  intention  and  purpose  of  the  legislature.  (Cooley  on 
Taxation,  266,  267 ;  Dwarris  on  Stats.  743 ;  XT.  S.  v.  Wiggles- 
worth,  2  Story,  369,   373.)    It  being  established  that  the 


1888.]     Central  Trust  Co.  v.  N.  Y.  C.  <fc  N.  R.  R.  Co.     253 

Opinion  of  the  Court,  per  Peckham,  J. 

franchise  taxes  are  not  a  lien  upon  the  company's  property,  or 
a  paramount  charge  upon  the  trust  funds  in  the  hands  of  the 
receiver,  the  court  cannot  give  them  precedence  over  the  lien 
of  the  mortgage,  either  on  the  ground  that  they  are  debts 
due  the  state  or  on  the  ground  of  public  policy,  or  for  any 
other  reason.  (Raht  v.  AUrilL,  106  N.  T.  423;  Vilas 
v.  Page,  Id.  439 ;  Met.  Trust  Co.  v.  Tonawamda,  etc.,  Co., 
103  id.  245 ;  Cooley  on  Taxation,  15 ;  1  Desty  on  Taxation,  9 ; 
2  id.  741, 742;  2  Rorer  on  Railroads,  1473 ;  Qormley*  8  Appeal, 
27  Penn.  49 ;  March  v.  Bird,  22  Fed.  Rep.  ,180 ;  Fvrm  v. 
Haynes,  37  Mich.  65.)  The  appointment  of  the  receiver  did 
not  deprive  the  corporation  of  its  franchise  or  make  him  liable, 
as  receiver,  for  the  payment  of  a  franchise  tax.  (  Union  Trust 
Co.  v.  IU.  Co.,  117  U.  S.  434, 438 ;  EUis  v.  Boston  R.  R.  Co., 
107  Mass.  1,  28.) 

Peokham,  J.  The  railroad  company,  above  named,  waa 
incorporated  under  the  laws  of  this  state  and  had  its  principal 
business  office  in  the  city  of  New  York.  In  May,  1882,  * 
receiver  thereof  was  appointed  in  proceedings  taken  to  seques- 
trate its  property  by  a  judgment-creditor  whose  execution  had 
been  returned  unsatisfied.  Such  receiver  operated  the  road 
from  the  time  of  his  appointment  to  February  3,  1885,  when 
another  receiver  was  appointed  in  the  action  above  entitled, 
which  is  brought  to  foreclose  certain  mortgages  executed  by 
the  company  upon  its  property.  The  first  receiver  turned 
over  the  property  and  the  possession  of  the  road  to  the  receiver 
appointed  in  the  foreclosure  proceedings,  and  from  the  time 
of  the  appointment  of  the  latter  up  to  a  time  subsequent  to 
the  year  ending  June  30,  1886,  he  operated  the  road  by 
virtue  of  such  appointment.  Taxes  became  due  and  payable 
under  the  corporation  tax  act  of  1880,  as  amended  by  chapter 
361  of  the  Laws  of  1881,  which  amounted,  at  the  time  of  the 
filing  of  his  petition  by  the  attorney  general  in  February,  1887, 
to  about  the  sum  of  $8,000,  being  for  taxes  on  the  gross  earn- 
ings of  the  road,  as  thus  operated  for  the  years  ending  June 
80, 1883,  1884,  1885  and  1886,  respectively.    No  question  is. 
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made  as  to  the  amount  of  the  tax  in  each  year  or  that  there 
is  a  sum  in  the  hands  of  the  receiver  which  may  be  applicable 
to  their  payment ;  but  the  counsel  for  the  receiver  insists  that 
the  corporation  is  alone  answerable  for  the  taxes,  and  that 
recourse  must  be  had  to  it  for  the  payment  of  the  same,  or  to 
such  funds  as  may  remain  in  the  receiver's  hands  after  the 
claims  of  the  mortgagees  have  been  satisfied,  which  in  this  case 
is  but  another  manner  of  stating  that  there  is  no  way  of  collect- 
ing these  taxes,  for  if  their  payment  is  to  be  postponed  to  the 
payment  of  the  whole  amount  of  the  mortgage  debt  of  the  com- 
pany all  of  its  property  will  have  been  wholly  exhausted  long 
before  payment  in  full  of  its  mortgage  indebtedness  could  be 
made.  Various  other  objections  were  taken  to  the  granting 
•of  the  petition  of  the  attorney  general. 

The  taxes  in  question  having  been  levied  by  virtue  of  the 
Above-mentioned  corporation  tax  law,  were  taxes  upon  the 
franchise  as  distinguished  from  the  property  of  the  corpora- 
tion. (People,  etc.,  v.  Home  Ins.  Go.,  92  N.  T.  328.)  Upon 
this  assumption,  the  counsel  for  the  receiver  claims  that  the  taxes 
are  not  made  a  lien  upon  property  by  the  act  creating  them  and 
-cannot,  therefore,  be  held  to  be  a  prior  or  paramount  charge 
upon  the  funds  in  the  receiver's  hands,  on  the  ground  that  they 
are  debts  due  to  the  state,  or  on  the  ground  of  public  policy. 

The  manner  of  proceeding  to  collect  these  taxes  has  been 
•designated  in  the  act  which  imposes  them,  and  is  to  be  found 
in  sections  7  and  9  of  such  act.  By  section  7  the  tax  "  shall 
be  collected  for  the  use  of  the  state  as  other  taxes  are  recover- 
able by  law  from  such  corporation,"  etc.,  and  by  section  9  the 
taxes  "  may  be  sued  for  in  the  name  of  the  People  of  the  state 
and  recovered  in  any  court  of  competent  jurisdiction  in  an  action 
to  be  brought  by  the  attorney  general  at  the  instance  of  the  comp- 
troller." Under  section  7,  the  proceedings  to  collect  the  taxes 
being  the  same  as  other  taxes  are  recovered  by  law  (not  relating 
to  those  imposed  on  real  estate),  those  proceedings  would  be 
regulated  by  the  Revised  Statutes,  as  amended  by  chapter  456 
of  the  Laws  of  1857.  It  is  argued  that  as  proceedings  to 
•enforce  the  collection  of  taxes  thus  imposed  are  provided  for 
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in  the  very  act  which  imposes  them,  such  proceedings  must  in 
all  cases  be  taken  and  that  all  other  remedies  are  absolutely 
excluded.  It  is  upon  this  ground  that  the  learned  judge  who 
wrote  the  opinion  at  the  General  Term  proceeded,  the  result 
of  which  was  to  reverse  these  proceedings  because  not  under- 
taken pursuant  to  the  provision  of  the  statute  in  question. 
Generally  speaking,  the  rule  as  thus  laid  down  is  to  be  followed, 
and  the  remedy  is  confined  in  the  manner  stated.  But  in  such 
a  case  as  this  we  think  the  rule  is  not  to  be  applied.  When 
the  property  of  a  corporation  is  already  sequestrated  and  a 
receiver  appointed,  and  where,  in  addition  thereto,  foreclosure 
proceedings  are  pending  against  it  to  foreclose  mortgages  to 
an  amount  in  excess  of  all  its  property,  and  a  receiver  has  also 
been  appointed  under  such  proceedings,  and  where  the  cor- 
poration is  largely  and  hopelessly  insolvent  and  all  its  property 
in  the  hands  of  the  receiver  appointed  by  the  court,  and  where 
the  money  to  pay  the  taxes  has  arisen  from  the  gross  earnings, 
and  an  amount  sufficient  to  pay  them  is  in  the  hands  of  the 
receiver,  we  are  of  opinion  that  the  proceedings  to  obtain 
payment  of  those  taxes  thus  in  the  receiver's  hands  are  not 
confined  to  those  provided  for  by  the  act  cited,  but  that  a 
direct  application  for  an  order  on  the  receiver  for  their  pay- 
ment may  be  made  to  the  court  by  petition  as  in  this  case, 
having  made  the  corporation  and  the  receiver  a  party  thereto. 
If  there  are  any  disputed  questions  of  fact  to  be  determined, 
the  court  may  direct  an  action  to  be  brought,  or  may  determine 
it  in  some  other  and  more  summary  way. 

We  feel  more  certain  in  regard  to  this  question  by  looking 
at  the  proceedings  which  are  provided  to  be  taken  under  the 
general  laws.  They  are  to  be  instituted  by  petition  upon  which 
the  court  may  sequestrate  such  part  of  the  property  of  the 
company  as  shall  be  necessary  for  the  purpose  of  satisfying 
the  taxes  in  arrear,  with  the  cost,  etc.,  and  in  its  discretion  the 
court  may  proceed  further  and  enjoin  the  company  and  its 
officers  from  any  further  proceedings  under  the  charter  in 
order  to  enforce  the  payment  of  the  taxes.  But  in  a  case  where 
the  whole  of  the  property  has  already  been  sequestrated  under 
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other  proceedings,  the  sequestration  provided  for  would  not  be 
very  efficient.  Neither  would  an  injunction  which  simply 
enjoined  the  company  and  its  officers  from  further  proceedings 
under  the  charter  be  in  and  of  itself  very  efficient  as  against 
a  receiver  who  was  operating  the  railroad  under  the  order  of 
the  court.  In  such  case,  if  the  injunction  were  granted,  it 
would  only' become  effective  because  the  court  would  then 
order  its  officer,  the  receiver,  to  p^y  the  tax  and  go  on  with 
the  operation  of  the  road.  But  it  would  be  a  farce  for  the 
court  to  first  issue  the  injunction  against  the  receiver  restrain- 
ing him  from  operating  the  road  until  he  paid  the  tax,  and 
then  order  him  to  pay  it  for  the  purpose  of  continuing  its 
proper  operation.  The  result  would  be  that  the  receiver  in 
the  end  would  pay  the  tax  because  he  was  ordered  to  do  so  by 
the  court.  The  order  might  just  as  well  be  issued  in  the  first 
instance  without  this  circuitous  method. 

The  privilege  granted  by  the  other  section  of  the  act  of  1881, 
to  sue  for  the  taxes  in  the  name  of  the  People,  in  an  action 
brought  by  the  attorney  general  at  the  instance  of  the  comp- 
troller, would  also  result  in  the  court  ordering  the  receiver  to 
pay  the  tax,  for  in  no  other  way  could  the  judgment  for  the 
recovery  of  the  tax  become  effectual.  In  all  cases,  therefore 
the  payment  by  the  receiver  would  be  made  by  order  of  the 
court,  and  in  all  cases  the  order  might  just  as  well  be  made 
in  the  first  instance. 

We  do  not  think  that  these  provisions  of  the  statute  should 
under  such  circumstances,  be  held  to  restrict  the  general  power 
of  the  court  to  direct  its  officer  to  pay  those  claims  which 
exist  in  favor  of  the  state  for  taxes  imposed  upon  the  corpora- 
tion, where  the  claim  of  the  state  for  the  payment  of  6uch  tax 
is,  as  we  think,  a  paramount  one. 

An  insolvent  corporation  in  the  hands  of  and  operated  by  a 
receiver  was  not  in  the  minds  of  the  framers  of  the  statute 
when  providing  for  the  enforcement  of  payment  of  taxes 
from  what  may  be  termed  a  going  corporation.  It  may  be 
admitted  that,  in  a  strict  and  technical  sense,  these  taxes,  when 
first  imposed,  are  not  a  lien  upon  any  specific  property  of  the 
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corporation.  But  we  are  of  the  opinion  that  the  railroad  when 
in  the  receiver's  hands  and  operated  by  him,  is  operated  under 
and  by  virtue  of  the  franchise  which  has  been  conferred  upon 
the  corporation  by  the  state,  and  that*  when  he  receives  the 
gross  earnings  arising  from  its  operation  and  has  in  his  hands 
money  enough  to  pay  these  taxes,  the  state  has  a  paramount 
right  to  collect  them  before  the  moneys  applicable  to  such 
payment  shall  be  paid  away  by  the  receiver.  Having  such  para- 
mount right,  the  court  may,  in  its  discretion,  listen  to  the 
petition  of  the  state,  through  its  attorney  general,  and  direct 
its  officer  to  make  the  payment  asked  for.  It  i6  claimed,  how- 
ever, that  when  a  receiver  is  appointed  by  the  court,  if  he 
operates  the  railroad  under  its  order  he  does  so  by  virtue  oi 
the  equity  powers  of  the  court  conferred  by  the  Constitution, 
and  hence  that  the  receiver  is  not  bound  to  pay  the  taxes, 
although  he  receives  all  the  earnings  of  the  company.  But 
what  does  the  receiver  operate  ?  Under  this  order  of  the  court 
he  takes  possession  of  all  the  property  of  the  corporation  and 
proceeds  to  operate,  that  is,  to  run  its  trains  and  to  do  all  that 
was  formerly  done  under  the  direction  of  the  board  of 
directors.  In  this  way  he  uses  the  franchise  which  has  been 
conferred  by  the  state  upon  the  company,  and  he  uses  it  as  an 
officer  of  the  court  wliich  is  administering  the  affairs  of  the 
company,  and  through  the  court  he  acts  as  the  company  to 
the  same  extent  pro  hoc  vice  as  if  the  board  of  directors  were 
operating  the  railroad.  It  is  the  franchise  which  is  being  used 
in  both  cases,  only  in  one  case  it  is  used  for  the  company,  and 
substantially  by  it,  by  means  of  its  board  of  directors,  while 
in  the  other  case  the  same  franchise  is  being  used  and  the  road 
is  operated  under  it  by  an  officer  of  the  court  until,  by 
virtue  of  the  legal  proceedings  connected  with  the  receiver- 
ship, the  receiver  is  discharged  and  the  road  returned  to  its 
former  possessors,  or  other  proceedings  taken  under  a  reorgani- 
zation, as  provided  by  law. 

The  learned  counsel  for  the  receiver  has  cited  the  case  of 
CornmomoeaJth  v.  LomcaMer  Sowings  Bamk  (123  Mass.  493) 
Siokbls— Vol.  LZV.    33 
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*  

as  authority  for  the  proposition  that  after  a  corporation  is 
placed  in  the  hands  of  a  receiver  no  tax  of  this  nature  can  he 
levied  upon  or  collected  from  it  But  the  case  is  not  in  the 
least  analogous  to  the  one  ander  discussion.  In  the  case  in 
Massachusetts  the  tax  was  laid  upon  the  amount  of  the  aver- 
age of  deposits  in  the  bank  for  the  preceding  six  months, 
which  was  held  to  be  a  tax  on  the  value  of  the  franchise  thus 
ascertained ;  and  it  was  further  held  that  if,  on  the  day  when 
the  tax  was  to  be  laid,  the  bank  was  in  the  hands  of  a  receiver, 
it  was  not  liable  to  pay  any  part  of  the  tax  although  it  trans- 
acted business  during  a  part  of  the  preceding  six  months.  It 
will  be  seen,  however,  that  the  receiver  was  appointed  under 
a  decree  of  the  court  perpetually  enjoining  the  bank  from 
doing  any  further  business,  and  the  receiver  was  appointed  to 
wind  up  its  affairs,  and  the  bank  was  at  once  and  forever 
deprived  of  the  exercise  or  use  of  its  franchise.  The  court 
held  that  as  the  tax  was  upon  the  franchise,  the  value  of  which 
wa6  to  be  ascertained  on  the  day  the  tax  was  imposed,  by 
reference  to  the  amount  of  the  average  of  deposits  for  the 
past  six  months,  if  on  that  day  the  franchise  had  ceased  to 
exist,  no  tax  could  for  that  reason  be  imposed ;  and  it  was 
wholly  immaterial  that  for  a  portion  of  the  preceding  six 
months  the  franchise  had  been  in  existence  and  was  actually 
used.  It  thus  appears  that  the  appointment  of  the  receiver 
was  one  of  the  steps  to  wind  up  a  corporation  which  was  on 
the  day  set  for  the  imposition  of  the  tax  to  all  intents  and 
purposes  dissolved  and  was  no  longer  in  existence,  and  hence 
the  decision  of  the  court  was  entirely  unassailable. 

No  such  fact  exists  in  the  case  before  us.  The  corporation 
was  not  dissolved  in  form  nor  in  substance  so  far  as  thi6  ques- 
tion is  concerned.  The  franchise  was  in  existence  and  was 
actually  used,  and  no  decree  of  dissolution  had  ever  been  pro- 
nounced. The  agent  who  used  the  franchise  was  an  officer  of 
the  court,  acting  under  its  authority,  instead  of  the  board  of 
directors ;  but  it  was  the  franchise  of  the  company  which  was 
in  use  at  all  times.  In  Union  Trust  Company  v.  I.  M.  R. 
R.   Co.  (117  U.  S.  434)  the  Supreme  Court  of  the  United 
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States,  while  declining  to  give  preference  to  receiver's  certifi- 
cates over  mortgage  bondholders  under  the  facts  in  that  case, 
did  grant  preference  to  the  claims  of  the  state  for  taxes. 
The  taxes  were,  it  is  true,  upon  property ;  bi*t  the  case  is  not 
authority  for  the  proposition  that  if  the  tax  is  not  a  technical 
lien  on  specific  property  when  imposed,  then  no  preference 
can  be  granted  in  a  case  like  thi6.  We  reiterate  the  statement 
of  Porter,  J.,  in  In  re  Receivership  of  Columbian  Insur- 
ance Company  (3  Abb.  Ct.  of  App.  Dec.  239),  that  there  is 
great  force  in  the  claim  that  "  the  state  has  succeeded  to  all  the 
prerogatives  of  the  British  crown  so  far  as  they  are  essential 
to  the  efficient  exercise  of  powers  inherent  in  the  nature  of  civil 
government,  and  that  there  is  the  same  priority  of  right  here, 
in  respect  to  the  payment  of  taxes,  which  existed  at  common 
law  in  favor  of  the  public  treasury." 

We  certainly  have  no  doubt  that  in  a  case  like  this  the 
court  can  make  the  order  (slightly  modified  as  mentioned 
below),  which  was  made  herein  at  Special  Term,  and  that  the 
statutory  remedies  for  the  collection  of  taxes  of  the  nature 
herein  specified  are  not  controlling  in  the  case  of  an  insolvent 
corporation  and  upon  such  facts  as  are  herein  proved. 

The  parties  hereto  both  agree  that,  as  there  is  a  fund  applica- 
ble to  the  payment  of  these  taxes,  there  is  no  necessity  for  the 
insertion  in  the  Special  Term  order  of  the  provision  for 
issuing  certificates  by  the  receiver  to  raise  money  to  pay  the 
taxes.  Without  discussing  or  deciding  the  question,  therefore, 
whether,  in  case  the  receiver  had  not  the  money  on  hand  with 
which  to  pay  these  taxes,  the  court  would  order  him  to  issue 
and  sell  receiver's  certificates  and  with  the  proceeds  pay  them, 
we  shall  modify  the  Special  Term  order  by  striking  out  such 
provision.     As  thus  modified  we  think  that  order  was  correct. 

For  these  reasons  the  order  of  the  General  Term  of  the 
Supreme  Court  should  be  reversed,  and  that  of  the  Special 
Term  modified  as  already  stated,  and  as  modified  affirmed, 
without  costs. 

All  concur. 

Ordered  accordingly. 
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John  W.  Harper,  Appellant,  v.  William  H.  Williams  etal., 
Respondents. 

Plaintiff  is  the  owner  of  a  dock  on  Long  Island  Sound,  built  under  a  grant 
from  the  commissioners  of  the  land  office  of  this  state,  which  recites  that  it 
is  made  "  for  the  purpose  of  promoting  the  commerce  of  our  said  state  and 
for  no  other  object  or  purpose  whatsoever,  and  with  the  reservations  and 
upon  the  conditions  hereinafter  mentioned."  The  grant  was  of  "  power 
and  authority  to  erect  any  dock  or  docks  that  shall  be  necessary  to 
promote  the  commerce  "  of  the  state  upon  the  land  under  water  described 
in  the  grant,  and  "  authority  to  collect  from  persons  using  such  dock  or 
docks  reasonable  and  accustomed  dockage  to  be  regulated  by  our  legis- 
lature/1 After  the  dock  was  built  a  highway  was  laid  out  leading  to  it. 
Defendants  used  said  dock  without  plaintiff's  permission  as  a  landing 
place  for  their  steamboat,  repeatedly  landing  there  on  Sunday  against 
plaintiff's  prohibition,  and  threatened  to  do  so  in  future.  Held,  that  an 
action  to  restrain  the  defendants,  by  injunction,  from  making  landings  at 
said  dock  could  not  be  maintained;  that  the  only  right  plaintiff  obtained 
by  the  letters-patent  was  to  make  a  wharf  or  dock,  not  for  private  but 
for  the  public  use,  with  authority  to  collect  from  persons  using  it  reason- 
able and  accustomed  dockage  as  regulated  by  the  legislature;  that  all 
persons  engaged  in  promoting  the  commerce  of  the  state  were  entitled  to 
use  the  dock,  subject  to  such  right  of  the  plaintiff. 

(Argued  June  8,  1888;  decided  October  2,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  15,  1885,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  restrain  defendants  from  using 
plaintiffs  dock. 

The  plaintiff  resides  at  Sands  Point,  on  Long  Island  Sound, 
having  a  dock  extending  below  low-water  mark  and  in  front 
of  his  property,  built  under  a  grant  made  by  the  commissioners 
of  the  land  office  of  this  state  to  one  White,  the  plaintiff's 
grantor,  in  these  words : 

<  The  People  of  the  State  of  New  York  by  the  Grace  of  God, 
Free  wnd  Independent. 

To  all  to  whom  these  presents  shall  come  Greeting  : 

Know  ye :  That  pursuant  to  a  resolution  of  the  commis- 
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sioners  of  our  land  office  for  the  purpose  of  promoting  the 
commerce  of  our  said  state,  and  for  no  other  object  or  purpose 
whatsoever,  and  with  the  reservations  and  upon  the  conditions 
hereinafter  mentioned,  we  have  given,  and  by  these  presents 
do  give,  unto  Charles  B.  White,  the  power  and  authority  to 
erect  any  dock  or  docks  that  shall  be  necessary  to  promote  the 
commerce  of  our  said  state,  upon  the  land,  under  water,  here- 
inafter described,  and  the  authority  to  collect  from  persons 
using  such  dock  or  docks  reasonable  and  accustomed  dock 
age,  to  be  regulated  by  our  legislature,  to  wit:  All  that 
certain  piece  or  parcel  of  land,  under  water,  situate  in  the 
town  of  North  Hempstead,  in  our  county  of  Queens,  bounded 
and  described  as  follows,  to  wit :  Beginning  at  a  point  on  the 
beach  at  the  line  of  high-water  mark,  distant  north  twenty- 
two  and  three-quarter  degrees ;  west  two  chains  and  fifty  links 
from  the  division  line  on  the  beach,  between  the  said  Charles 
B.  White  and  Richard  O'Gorman,  and  running  thence  south 
fifty-eight  and  one-quarter  degrees,  west  three  hundred  feet ; 
thence  northerly  and  on  a  line  at  right  angles  with  the  last- 
mentioned  course,  one  hundred  feet,  and  thence  northerly 
fifty-eight  and  one-quarter  degrees,  east  three  hundred  feet  to 
high-water  mark,  and  thence  southerly  and  along  high-water 
mark  one  hundred  feet  to  the  place  of  beginning.  Excepting 
and  reserving  to  all  and  every  the  said  People  the  full  and  free 
right,  liberty  and  privilege  of  entering  upon  and  using  all  and 
every  part  of  the  above-described  premises,  in  as  ample  a 
manner  as  they  might  have  done  had  this  power  and  authority 
not  been  given,  until  the  same  shall  have  been  actually  appro- 
priated and  applied  to  the  purpose  of  commerce,  by  erecting 
a  dock  or  docks  thereon. 

And  these  presents  are  upon  the  express  condition  that  if 
said  Charles  B.  White,  his  heirs  or  assigns,  shall  not,  within 
five  years  from  the  date  hereof,  actually  appropriate  and  apply 
the  above-described  premises  to  the  purposes  of  commerce  by 
erecting  a  dock  or  docks  thereon  and  filling  in  the  same,  then 
these  presents,  and  everything  herein  contained,  shall  cease, 
determine  and  become  void. 
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In  testimony  whereof,  we  have  caused  these,  our  letters, 
to  be  made  patent  and  the  great  seal  of  our  said  state  to  be 
hereunto  affixed. 

Witness :  Horatio  Seymour,  Governor  of  our  state,  at  our 
city  of  Albany,  the  seventh  day  of  April,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifty-three. 

(Signed)  HORATIO  SEYMOUR" 

Afterwards  a  public  street  or  highway  was  laid  out  through 
the  upland  adjacent  to  the  lands  described  in  the  letters-patent, 
leading  down  to  said  dock  or  wharf,  and  to  high-water  mark 
on  each  side  thereof.  By  permission  of  the  plaintiff  a  certain 
steamboat,  owned  by  one  "  W.,"  made  regular  trips  from  New 
York  to  the  dock,  and  on  and  from  the  30th  day  of  May,  1884, 
to  the  commencemet  of  this  action,  the  defendants  in  this  case, 
without  plaintiff's  permission,  used  the  dock  as  a  landing  place 
for  another  steamboat  named  the  John  Sylvester,  and  against 
the  prohibition  of  the  plaintiff  repeatedly  landed  there  on 
Sundays,  and,  as  the  complaint  alleges,  threatened  to  do  so 
in  future. 

6\  P.  Nash  and  Thomas  S.  Moore  for  appellant.  Charles  B. 
White,  who  at  the  date  of  the  grant,  April  7,  1853,  was  the 
owner  of  the  upland,  was  also  entitled  to  the  possession,  as 
against  all  private  persons,  of  the  land  between  high  and  low- 
water  mark,  and  had,  subject  only  to  interference  by  the  state, 
the  right  to  build  and  maintain  a  private  dock  for  his  own  use 
and  convenience.  (  Wetmore  v.  Atlantic  White  Lead  Co.,  37 
Barb.  70 ;  42  K  Y.  393 ;  Yates  v.  Milwaukee,  10  Wall  497 ; 
Blunddl  v.  CatteraU,  5  B.  <fc  Aid.  268 ;  Emans  v.  TurnbuU, 
2  Johns.  313 ;  Ball  v.  Herbert,  3  T.  R.  253 ;  Cortelyou  v.  Van 
Brundt,  2  Johns.  357 ;  Mulry  v.  Norton,  100  N.  Y.  424, 437 ; 
Buccleuch  v.  Met.  Board  of  Works,  L.  R.,  5  H.  L.  418 ; 
Lyon  v.  Fishmongers'  Co.,  L.  R.,  1  App.  Gas.  662 ;  Smith  v. 
City  of  Rochester,  92  K  Y.  463;  Gould  v.  Hudson  R.  R. 
R.  Co.,  2  Seld.  522;  Van  Dolsen  v.  City  of  New  York,  17 
Fed.  Rep.  817 ;  Wetmore  v.  Brooklyn  Gas-Light  Co.,  42 
N.  Y.  384;  1  Kent  &  R.  R.  L.  299,  300,  §  11 ;  1  R.  L.  of 
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1813,  293,  §  4 ;  Laws  of  1835,  chap.  232 ;  Laws  of  1850,  chap. 
283.)     The  court  below  erred  in  so  construing  the  grant  to 
plaintiff's  predecessor  as  to  make  the  dock  built  and  main- 
tained by  plaintiff  a  public  dock.     {Smith  v.  City  of  Roches- 
ter, 92  N.  Y.  467,  468, 483 ;    Wetmore  v.  Brooklyn  Gas-Light 
Co.,  42  id.  384 ;  People  v.  N.  T.  cfe  S.  I.  Ferry  Co.,  68  id. 
71,   79,  80 ;  In  re  &.  T.   C.  R.   R.   Co.,  77  id.  248,  258.) 
Although  plaintiff  had  a  remedy  at  law  for  the  trespass,  yet, 
as  the  trespass  was  of  a  continuous  nature,  he  had  a  right  to 
come  into  a  court  of  equity  and  to  invoke  its  restraining  power 
to  prevent  a  multiplicity  of  suits.     (  Williams  v.  N  Y.   C. 
R.  R.  Co.,  16  N.  Y.  97,  111 ;  Meyer  v.  Phillips,  97  id.  485, 
491.)    The  objection  to  equitable  relief  ought  to  be  taken  by 
answer.    (T.  db  B.  R.  R.  Co.  v.  B.  H.  T.  cfe  W.  R.  Co.,  86 
N.  Y.  107, 123  ;  Cummmg  v.  Mayor,  etc.,  11  Paige,  596,  602.) 

William  H.  GUbson  and  William  Clarke  Roe  for  respond- 
ents. To  warrant  an  injunction  in  such  case  there  must  be 
different  persons  assailing  the  same  right,  and  the  principles 
upon  which  the  relief  is  granted  have  no  application  to  a  repe- 
tition of  the  same  trespass  by  one  and  the  same  person,  such 
case  being  susceptible  of  complete  compensation  in  damages. 
(High  on  Injunctions,  §  700 ;  Hatcher  v.  ffamton,  7  Geo.  50.) 
A  mere  trespass  is  not  sufficient  ground  for  an  injunction. 
(GentU  v.  Arncmd,  38  How.  94;  GentU  v.  Arnaud  db 
Girandy,  1  Swee.  641 ;  Marshall  v.  Peters,  12  How.  218 ; 
Sixth  Ave.  R.  R.  Co.  v.  Kerr,  28  id.  382;  affirming  45  Barb. 
138 ;  Liwmgstone  v.  Lhingstone,  6  Johns.  Oh.  497 ;  Jerome  v. 
Ross,  7  id.  315 ;  Murray  v.  Knajyp,  42  How.  462 ;  Balcom 
v.  Julien,  22  id.  349 ;  Hart  v.  Harvey,  19  id.  245 ;  Bruce 
v.  D.  db  H.  C.  Co.,  19  Barb.  371,  378;  Davidson  v. 
Floyd,  15  Fla.  667;  Banks  v.  Busey,  34  Md.  437  ;- 
Bonlo  v.  New  Orleans,  etc.,  R.  R.  Co.,  55  Ala.  480.) 
Where  an  injunction  is  necessary  to  prevent  a  party  from 
oppressive  and  vexatious  litigation,  the  court  only  acts 
after  the  controverted  right  has  been  determined  in  a  previous 
action  at  law.    {Griffin  v.  Wmne,  4  Week.  Dig.  429 ;  WaUack 
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v.  Mayor,  etc.,  3  id.  411 ;  Hart  v.  Mayor,  etc.,  3  Paige,  213 ; 
Almstead  v.  Zoomis,  6  Barb.  152 ;  T.  &  B.  R.  R.  Co.  v.  B. 
II.  T.  cfe  W.  B.  R.  Co.,  86  N.  Y.  107,  128 ;  Sewage  v.  Allen, 
54  id.  458.)  Irreparable  injury  must  be  alleged  and  proven. 
(High  on  Injunctions,  §  701 ;  Jerome  v.  Ross,  7  Johns.  Ch. 
315 ;  Thorn  v.  Sweeney,  12  Nev.  251 ;  Sixth  Ave.  R.  R.  Co. 
v.  Kerr,  28  How.  382 ;  affirming  45  Barb.  138 ;  59  id.  190 ; 
If.  Y.  Dyeing  Establishment  v.  Fitch,  1  Paige,  97.)  The 
interposition  of  the  equitable  powers  of  the  court  rests  upon 
the  principle  of  a  clear  and  certain  right  to  the  enjoyment  of 
the  subject  in  question,  and  it  must  be  in  a  case  of  strong  and 
imperious  necessity,  or  the  right  must  have  been  previously 
established  in  law.  {Almstead  v.  Zoomis,  6  Barb.  164,  165 ; 
Hart  v.  Mayor,  etc.,  3  Paige,  213 ;  McHenry  v.  Jewett,  16 
Week.  Dig.  295 ;  N.  Y.  Dyeing  and  PHnting  Co.  v.  Fitch, 
1  Paige,  98 ;  6  Johns.  Ch.  46 ;  High  on  Injunctions,  §§  23, 
34,  35 ;  SmaUman  v.  Onions,  3  Brown's  Ch.  263 ;  McMilan 
v.  Ferrell,  1  W.  Va.  223 ;  Wilson  v.  City  of  Mineral  Point, 
39  Wis.  160 ;  Murphy  v.  Harrison,  29  Ark.  340 ;  Erhen- 
brecher  v.  Cincinnati,  1  Cin.  [Ohio]  368.)  The  grant  from 
the  state  operated  as  a  license  to  erect  wharves  and  piers 
upon  the  land  granted,  which  is  subordinate  to  the  paramount 
right  of  the  public.  (Laws  1835,  chap.  282  [Banks'  Bros.  R 
S.,  7th  ed.,  vol.  1,  574] ;  Gould  v.  //.  R.  R.  R.  Co.,  6  N.  Y. 
549 ;  Mayor,  etc.,  v.  Hart,  95  id.  454 ;  People  v.  Staten  I. 
Ferry  Co.,  68  id.  71 ;  Langdon  v.  Mayor,  etc.,  93  id.  143-149 ; 
Smith  v.  City  of  Rochester,  92  id.  483 ;  People  v.  VamderbiU, 
26  id.  287.)  The  navigable  waters  of  this  state  are  public 
highways.  (Hoeft  v.  Seaman,  38  K  T.  Supr.  Ct.  [J.  &  S.] 
66 ;  Empire  State  v.  Russdl,  1  Newberry  Admiralty.  551 ; 
8  Tenn.  606 ;  Almntt  v.  Myles  Preus,  12  East,  527 ;  WiswaU 
v.  HaU,  3  Paige  Ch.  318 ;  People  v.  UUca  Ins.  Co.,  15  Johns. 
Ch.  358.)  The  grant  is  for  the  promotion  of  the  commerce 
of  the  state.  {Smith  v.  Turner,  7  How.  [U.  S.]  401 ;  Steam- 
boat  Co.  v.  Livingstone,  3  Cow.  713 ;  People  v.  Raymond^  34 
Gal.  492  ;  Gibbons  v.  Ogden,  9  Wheat.  1 ;  Smeatt  v.  Boston 
R.  R.  Co.,  3  Cliff.  339;' 95  U.  S.  [5  Otto]  465;  W.  U.  Tel. 
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Co.  v.  A.  &  P.  Td.  Co.,  5  Nev.  102;  People  v.  Staten  L 
Ferry  Co.,  68  K  Y.  77,  78,  79;  92  id.  483;  38  N.  Y.  Supr. 
Ct.  [J.  &  S.]  66 ;  WiswaU  v.  Hall,  3  Paige  Ch.  318.) 

Danfokth,  J.  The  question  raised  by  this  appeal  is  to  be 
answered  according  to  the  true  construction  of  the  letters 
patent  above  set  out ;  and,  speaking  from  the  face  of  the  grant, 
it  would  seem  impossible  to  hold  that  the  plaintiff  or  his 
grantor  acquired  any  other  right  than  to  make  a  wharf  or 
dock  for  the  use  of  the  public,  subject  to  such  rules  and  regula- 
tions as  the  legislature  might  see  proper  to  impose,  with 
authority  to  collect  from  persons  using  it,  reasonable  and 
accustomed  dockage,  as  also  regulated  by  that  body.  Such  is 
its  language.  The  consideration  of  the  grant  is  the  erection 
of  a  dock,  not  for  private  use  according  to  the  views  or 
interest  of  the  grantee  as  an  individual,  but  such  dock  as  "  shall 
be  necessary  to  promote  the  commerce  of  the  state,"  and  upon 
a  compensation  "from  persons  using  it,"  not  fixed  at  the 
whim  or  by  the  caprice  or  pleasure  of  the  grantee,  but  by 
the  legislature.  As  the  object  of  the  act  is  public  and  coexten- 
sive with  the  state,  it  must  follow  that  all  may  use  the  thing 
granted  who  are  engaged  in  promoting  that  object ;  and  as  the 
use  of  the  thing  alone  raises  the  right  to  compensation,  it 
cannot  be  made  to  depend  upon  the  selection  by  the  grantee 
either  of  the  time  of  using  or  of  the  persons  who  shall  use  the 
dock  or  wharf.  These  things  are  as  independent  of  his  control 
as  are  the  winds  and  tides  upon  whose  favorable  condition  an 
easy  access  to  the  dock  may,  at  times,  depend. 

The  plaintiff  puts  his  right  to  maintain  the  dock  upon  the 
letters  quoted,  and  that  right  seems  to  us  inconsistent  with  an 
individual  control,  which,  if  now  tolerated,  would  permit 
him  to  substitute  his  own  pleasure  for  the  public  interest  and 
devote  a  dock  which  came  into,  existence  because  "  necessary 
to  promote  the  commerce  of  the  state,"  to  such  domestic  busi- 
ness or  other  uses  as  his  views  of  individual  interest  or  profit 
might  suggest.  The  incongruity  of  such  a  conclusion  with 
Siokels— Vol.  LXV.    34 
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the  purpose  declared  by  the  state,  through  its  commissioners, 
is  scarcely  lessened  by  the  assertion  of  the  plaintiff  "  that  the 
dock  in  question  did  subserve  the  interests  of  commerce, 
though  its  use  was  limited  to  the  needs  of  the  immediate 
neighborhood."  The  grant  provides  for  the  whole  state,  and 
not  the  traffic  of  a  single  neighborhood. 

We  find  nothing  in  the  cases  cited  by  the  learned  counsel 
for  the  appellant  which  permits  a  different  conclusion  from 
that  expressed  by  the  judgment  of  which  he  complains,  for  in 
none  of  them  are  the  facts  at  all  like  those  involved  in  this 
case.  An  analysis  of  or  special  comment  upon  them  is,  there- 
fore, unnecessary.  Neither  is  it  necessary  to  determine 
whether  the  action  was,  in  any  view,  one  for  equitable  cogni- 
zance. That  question  does  not  appear  to  have  been  raised 
upon  the  trial,  and  our  decision  upon  the  merits  renders  it 
unimportant. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Anna  Gabner  et  al.,  Appellants,  v.  The  Gbrmania  Life 
Insurance  Company,  Respondent. 

Upon  the  application  of  L. ,  made  expressly  as  trustee  for  his  three  children, 
defendant  issued  in  1868  a  policy  upon  his  life,  which  described  the 
premium  as  paid  by  him  "  in  trust  for  his  children,"  naming  them,  and 
covenanted  in  terms  to  pay  the  sum  assured  to  the  three  children  or  their 
guardians  upon  the  death  of  their  father.  The  policy  remained  in  L.'s 
possession  and  the  premiums  were  paid  by  him  until  1878.  The  pre- 
mium for  that  year  was  not  paid  when  due,  but  four  days  thereafter  L. 
surrendered  the  policy  to  defendant  and  took  out  a  new  one  for  the  same 
amount,  and  calling  for  the  same  annual  premiums,  which  was  made 
payable  to  his  second  wife.  There  was  no  new  examination  of  L. ;  the 
new  policy  bore  the  same  number  of  the  one  canceled  and  stated  the  age 
of  L.  as  thirty-nine  "  in  1*68."  The  first  premium  was  paid  in  part  by 
a  dividend  earned  by  the  earlier  policy,  and  the  new  policy  acknowledged 
the  receipt  by  defendant  of  the  premium  and  of  $1,429.44  "  to  be  paid 
on  delivery  of  this  policy."  That  amount  was  paid  by  the  cancellation 
of  the  old  policy  and  the  transfer  of  its  surrender  value  to  defendant  in 
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reduction  of  the  annual  premiums.  L.  died  in  1879  and  defendant  paid 
the  amount  due  thereon  to  his  widow.  In  an  action  upon  the  first  policy, 
brought  by  the  assured  named  therein,  held,  that  plaintiffs  were  entitled 
to  recover;  that  after  notifying  the  beneficiaries  of  the  trust  and  acting 
upon  it  until  it  had  become  valuable  to  them,  L.  had  no  right  to  end  it 
without  notice  to  them;  that  the  plaintiffs  had  a*  vested  interest  in  the 
policy  at  the  time  of  its  surrender,  measured  and  represented  by  its  sur- 
render value,  with  which  L.  could  not  deal  in  contravention  of  their 
rights;  that  his  possession  of  the  policy  was  consistent  with  the  trust; 
that  the  original  policy  did  not  lapse,  the  failure  to  pay  the  premium  of 
1878  having  been  waived  by  defendant  by  issuing  the  new  policy,  which 
was,  in  effect,  a  continuation  of  the  original. 

Whitehead  v.  1ST.  T.  L.  I.  Co.  (102  N.  T.  148)  distinguished. 

Good  faith  cannot  be  asserted  by  one  who  aids  in  the  diversion  of  a  known 
trust  fund  from  its  lawful  owners. 

Also,  held,  that  the  trust  was  not  so  far  executory  as  to  be  revocable;  that 
each  payment  of  premium  added  to  the  surrender  value  of  the  policy 
and  fully  executed  the  gift  to  the  extent  of  that  value,  and,  so  far  as 
executed,  L.  could  not  destroy  the  trust,  or,  either  alone,  or  together  with 
the  insurer,  wrest  from  the  beneficiaries  the  product  of  the  trust  and 
divert  it  into  other  channels. 

(Argued  June  11,  1888;  decided  October  2,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  June  26,  1885,  which  affirmed  an 
order  of  the  court  on  trial  dismissing  plaintiffs'  complaint. 

This  action  was  brought  by  plaintiffs  to  recover  $3,000  and 
interest  upon  a  policy  of  insurance  issued  by  the  defendant 
September  24,  1863,  upon  the  life  of  John  Lindemann. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Otto  Sbrwits  for  appellants.  The  children  of  John  Linde- 
mann had  a  vested  right  in  the  policy  surrendered,  (Fitch  v. 
Am.  Popular  L.  Ins.  Co.,  59  N.  T.  557;  Eddmgton  v. 
Mutual  Z.  Ins.  Co.,  67  id.  185 ;  Ferguson  v.  Mass.  Mut.  Z. 
Ins.  Co.,  32  Hun,  306 ;  Glcmz  v.  OloecUer,  15  Rep.  334 ; 
Hutchings  v.  Miner,  46  N.  T.  456  ;  Thompson  v.  Am.  Ton- 
tine Z.  Ins.  Co.,  Id.  674 ;  Whitehead  v.  N.  Y.  Z.  Ins.  Co., 
63  How.  394.)  Aside  from  the  fact  that  the  contract  is  with 
the  children,  and  hence  cannot  be  altered  without  their  con- 
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sent,  it  is  made  for  their  benefit,  and  is  inalienable  without 
their  consent.  (Thompson  v.  Am.  Tontine  L.  Ins.  Co.,  40 
N.  Y.  674;  Fowler  v.  Butterly,  78  id.  68;  Fitch  v.  Am. 
Popular  L.  Ins.  Co.,  59  id.  557 ;  Gfreeno  v.  Greeno,  23  Hun, 
478;  Valley  Mut.  L.  Ins.  Co.  v.  Burke,  7  Virg.  L.  J.  173 ; 
Ooslvn  v.  Caldwell  [Tenn.]  27  Am.  Rep.  774 ;  Bliss  on  Life 
Ins.  [2d  ed.]  §§  317,  337;  PUcher  v.  N.  T.  Life  Ins.  Co., 
33  La.  Ann.  322 ;  Whitehead  v.  N.  Y.  L.  Ins.  Co.,  102  id.  143  ; 
Knickerbocker  L.  Ins.  Co.  v.  Weite,  99  Mass.  157 ;  Chapin  v 
FeOowes,  36  Conn.  132 ;  17  Abb.  K  C.  21 ;  Weston  v.  Rich- 
ardson,  47  L.  T.  R.  [N.  S.]  514 ;  Timayenis  v.  Union  Mut. 
L.  Ins.  Co.  [U.  S.  Cir.  Ct.,  S.  D.  N.  Y.,  1884]  21  Fed.  Rep. 
223 ;  Nat.  L.  Ins.  Co.  v.  Haley,  78  Me.  188 ;  Pingrey  v. 
Nat.  L.  Ins.  Co.,  144  Mass.  374 ;  Lemon  v.  Phcmix  Ins.  Co.^ 
38  Conn.  294 ;  Barry  v.  Brune,  71  N.  Y.  261 ;  Landrum  v. 
Knowles,  7  C.  E.  Greene  [N.  J.]  594 ;  Manhattan  Ins.  Co.  v. 
Smith,  44  Ohio  St.  156 ;  Wilburn  v.  WUburn,  83  Ind.  55  ; 
Ruppert  v.  Union  Mut.  Ins.  Co.,  7  Robt.  155.)  The  policy 
remained  in  full  force  and  effect  up  to  the  time  of  the  death 
of  the  insured  as  the  policy  issued  in  lieu  of  it  was  in  full 
force  and  effect,  and  must  be  deemed  a  continuation  thereof. 

( Barry  v.  Brune,  8  Hun,  395 ;  affirmed,  71  K  Y.  261.) 

f 

Rudolph  Dulon  for  respondent.  The  children  of  John 
Lindemann  had  no  vested  rights  in  the  old  policy  when  it  was 
surrendered  by  him.  If  there  was  a  trust,  it  was  executory 
and  revocable  in  its  nature.  (2  Kent's  Com.  438,  439,  440 ; 
Autrobas  v.  Smith,  12  Vesey,  39 ;  Pewnington  v.  Oittings^ 
2  G.  &  J.  208;  Jervoise  v.  Duke  of  Northumberland, 
1J.  &  W.  559;  Stone  v.  Hacked,  12  Gray  [78  Mass.]  227.) 
Payment  of  premium  upon  such  a  contract,  under  such  circum- 
stances, does  not  operate  to  make  the  intended  gift  irrevocable, 
because  the  payment  is  not  made  for  any  such  purpose  or  with 
any  such  intention.  It  is  only  made  to  create  the  inchoate  and 
revocable  gift,  not  to  change  its  character.  (Martin  v.  Funk,  75 
N.  Y.  134, 137, 141 ;  Willis  v.  Smyth,  91  id.  297 ;  Mabiev.  Bai- 
ley, 95  id.  206.)    The  policy  being  executory  and  being  retained 
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by  the  insured,  he  had  a  right,  with  the  consent  of  the  com- 
pany, to  change  the  beneficiaries.  (Clark  v.  JDurand,  12 
Wis.  223 ;  Kerman  v.  Howard,  23  id.  108 ;  Foster  v.  die, 
50  id.  603 ;  Lemon  v.  Phcmix  Mut.  Life  Ins.  Co.,  38  Conn. 
294 ;  Bicherton  v.  Jacques,  12  Abb.  N.  0. 25 ;  Oamhs  v.  Gov. 
Mut.  Life  Ins.  Co.,  50  Mo.  44 ;  Swift  v.  R.  P.,  etc.,  Ass.,  96  111. 
309 ;  Landrum  v.  Enowles,  22  N.  J.  Eq.  594 ;  Pitcher  v.  JT.  Y. 
Life  Ins.  Co.,  33  La.  Ann.  322 ;  Richer  v.  Charter  Life  Ins. 
Co.,  27  Minn.  193 ;  Allis  v.  Ware,  28  Me.  166 ;  Union  Mut. 
Ltfe  Ins.  Co.  v.  Stevens,  19 Fed.  Kep.  671 ;  jFerdonr.  Cornfield, 
104  N.  Y.  143 ;  Tripp  v.  Vermont  Life  Ins.  Co.,  55  Vt.  100.) 

Finch,  J.  The  contract  of  the  insurance  company,  by  its 
express  terms,*  was  made  with  John  Lindemann,  as  trustee  for 
his  children,  Johanna,  Emilie  and  Anna.  The  application  was 
made  by  him  in  that  character  and  not  in  his  individual  right. 
Under  the  requirement,  at  the  end  of  the  application,  "signa- 
ture of  applicant,"  he  signed  explicitly  as  trustee ;  under  the 
direction,  "  signature  ot  person  whose  life  is  to  be  insured," 
he  signed  as  an  individual.  The  policy  described  the  premium 
as  paid  by  liim  "  in  trust  for  his  children,"  naming  them ;  and 
it  covenanted,  in  terms,  to  pay  the  sum  assured  to  the  three 
children,  or  to  their  guardians,  upon  the  death  of  their  father. 
The  contract,  therefore,  was  one  made  with  the  children, 
through  John  Lindemann,  as  their  trustee.  His  was  the  life 
insured,  but  the  contract  was  not  with  him,  except  as  trustee 
for  the  children,  and  as  representing  them.  He  took  upon 
himself  this  office  and  duty  with  the  full  knowledge  and  assent 
of  the  company  on  the  one  han(\,  and  the  beneficiaries  on  the 
other.  Every  premium  paid  by  him  continued  to  be  an  act 
as  trustee  and  agent  for  the  children,  and  he  could  not  shake 
off  that  character  and  its  duties  without  their  assent,  except 
in  one  way.  He  might  omit  or  refuse  to  pay  a  maturing  pre- 
mium, and  so  suffer  the  policy  to  lapse,  but  the  children  were 
at  liberty  to  pay  it,  though  he  should  refuse,  and  if  they  did 
the  contract  would  remain  valid  as  at  first,  and  suffer  no  injury 
or  destruction  from  his  refusal  to  pay,  or  to  further  act  as  his 
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children's  trustee.  These  children  thus  had  a  vested  interest 
in  the  policy,  increasing  in  valne  yearly  with  every  payment 
of  additional  premium.  That  interest  was  measured  and 
represented  by  its  surrender  value,  which  was  never  the  prop- 
erty of  John  Lindemann  in  any  other  sense  than  as  the  trust 
property  of  the  children,  created  by  his  act  as  trustee.  He 
could  not  deal  with  it  in  contravention  of  their  rights,  especially 
with  one  fully  apprised  of  those  rights  and  of  his  position  and 
duty  as  trustee.  That  he  kept  the  policy  in  his  own  possession 
is  an  immaterial  circumstance,  for  that  possession  was  consistent 
with  the  trust,  and  in  entire  accordance  with  its  terms.  On  the 
face  of  the  contract  he  dealt  and  acted  as  trustee  for  the  children, 
and  had  no  personal  or  individual  interest  in  the  policy,  and 
no  control  over  it,  except  in  his  trust  character  and  capacity. 
What  he  undertook  to  do  was  to  destroy  the  trust  by  sub- 
stituting a  new  and  different  beneficiary.  The  policy  was 
issued  in  September  of  1863,  and  for  fifteen  years  the  premiums 
had  been  paid.  There  was  no  covenant  on  the  part  of  the 
company  to  pay  a  surrender  value,  but  that  value,  nevertheless, 
existed,  and  what  it  was  sufficiently  appeared  when  the  new 
negotiations  began.  The  premium  due  September  24,  1878, 
was  not  paid  on  that  day,  but  on  the  twenty-eighth  of  that 
month  the  trustee  surrendered  the  policy  to  the  company  and 
took  out  a  new  one  calling  for  the  same  annual  premiums, 
but  payable  to  his  second  wife  as  the  sole  beneficiary.  There 
was  no  new  examination;  the  substituted  policy  bore  the 
number  of  the  one  canceled ;  it  was  for  the  same  amount ;  it 
called  for  the  same  annual  premium,  and  stated  the  same  age 
of  the  applicant  life  as  thirty-nine  years,  adding,  as  explanar 
tion,  the  words  "  in  1863."  The  first  premium  was  paid,  in 
part  at  least,  by  a  dividend  earned  by  the  older  policy,  and 
the  new  one  was  made  possible  by  the  appropriation  to  it 
and  the  absorption  by  it  of  the  surrender  value  of  the  old  policy. 
What  that  amount  was  is  indicated  by  the  acknowledgment 
in  the  new  policy  of  the  receipt  by  the  company,  not  only  of 
the  premium,  but  of  the  further  sum  of  $1,429.44,  "  to  be  paid 
on  delivery  of  this  policy  by  Louise  Lindemann,  wife  of  John 
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Lindemann."  She  paid  it  simply  by  the  cancellation  of  the 
old  policy  and  the  transfer  of  its  surrender  valne  to  the  com- 
pany in  reduction  of  the  annual  premiums,  and  by  the  process 
took  away  that  amount  from  the  original  beneficiaries  and 
appropriated  it  to  her  own  use.  This  was  accomplished  by 
the  joint  act  of  John  Lindemann,  the  trustee  for  the  children, 
and  the  company  liable  for  the  insurance. 

It  is  justified,  first,  upon  the  ground  that  by  the  failure  to 
pay  the  premium  of  1878  the  old  policy  lapsed  and  all  rights 
under  it  were  ended  and  destroyed.  John  Lindemann,  it  is 
argued,  was  under  no  obligation  to  continue  the  payment  of 
premiums  and  so  preserve  the  validity  of  the  policy ;  his  con- 
tributions were  voluntary,  pure  gifts  and  without  consideration, 
and  involved  no  duty  to  continue  them  beyond  his  wish  and 
convenience ;  and  when  he  refused  further  payments  he  simply 
did  as  he  had  a  right  to  do,  and  was  guilty  of  no  wrong  to  the 
children  by  suffering  the  policy  to  lapse.  All  that  is  quite 
true,  except  that  after  notifying  the  beneficiaries  of  the  trust 
which  he  had  voluntarily  constituted  for  their  benefit,  and 
acting  upon  it  until  it  had  become  valuable  to  them,  good 
faith  required  that  he  should  not  end  the  trust  without  notice 
to  them  and  an  opportunity  to  preserve  it  if  they  should  be  so 
disposed,  unless  it  be  true  that  they  had  no  interest  or  rights 
in  the  trust  property  whatever.  But  the  difficulty  with  this 
argument  is  that  the  old  policy  did  not  lapse  at  all.  The  failure 
to  pay  the  premium  of  1878,  if  there  was  such  failure,  was 
waived  by  the  company  in  issuing  the  new  policy.  That 
was,  in  all  respects,  a  continuation  and  renewal  of  the  old 
policy,  altered  only  by  the  substitution  of  a  new  beneficiary. 
Substantially  that  was  determined  in  Bcvrry  v.  Brume  (71 
N.  Y.  261).  It  is  suggested  that  the  facts  in  that  case  were 
that  the  lapse  of  the  canceled  policy  was  arranged  beforehand 
by  collusion  with  the  insurance  company,  while  here  the  lapse 
occurred  as  a  fact,  without  the  pre-existing  knowledge  or  assent 
of  the  insurer ;  and  it  is  urged  that  the  latter^  good  faith 
should  end  in  a  different  ruling.  But  good  faith  cannot  be 
asserted  of  one  who  aids  in  the  diversion  of  a  known  trust 
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fund  from  its  lawful  owners  to  the  possession  and  benefit  of 
another ;  and  the  fact  of  waiver  is  not  changed  by  the  motive, 
good  or  bad,  of  the  insurer.  The  issue  of  the  new  policy  in 
continuation  of  the  old  one  and  in  preservation  of  all  the 
essential  rights  of  the  latter,  distinguishes  this  case  from 
Whitehead  v.  New  York  Life  Insurance  Company  (102 
N.  Y.  143)  so  far  as  the  question  of  waiver  is  concerned,  for 
there  no  new  policy  was  issued  at  all,  and  the  gratuity  paid  to 
obtain  possession  of  the  lapsed  policy  was  consistent  with  a  con- 
stant and  continued  assertion  of  its  invalidity. 

But  the  defendant  in  this  case  takes  still  another  ground. 
Assuming  that  by  the  policy  John  Lindemann  contracted,  as 
trustee,  for  the  children,  it  is  insisted  that  the  trust  was 
revocable  at  the  option  of  the  trustee,  and  was  so  far  executory 
as  to  be  capable  of  revocation.  But  I  think  it  is  a  mistake  to 
assume  that  the  trust  ^as  wholly  executory.  It  had  been  to  a 
large  extent  executed.  Every  payment  of  premium  for  fif- 
teen years  had  steadily  added  to  the  value  of  the  policy  as  the 
property  of  the  beneficiaries.  The  day  of  final  payment 
grew  nearer  and  the  burden  of  premiums  decreased  steadily 
in  number.  Each  payment  made  added  to  the  surrender 
value  and  fully  executed  the  gift  to  the  extent  of  that  value. 
What  the  insured  had  done  for  the  benefit  of  the  assured  he 
could  not  undo  without  their  assent,  nor  take  from  them  what 
was  already  theirs  and  destroy  the  trust  so  far  as  executed. 
The  question  here  does  not  reach  the  inquiry  what  might  be 
the  rule  in  a  case  where  the  insured  contracted,  in  his  own 
name,  though  for  the  ultimate  benefit  of  others,  for  here  he 
contracted  explicitly  as  trustee,  and,  so  far  as  the  trust  was 
executed,  neither  he  alone  nor  he  and  the  insurer  together 
could  wrest  from  the  beneficiaries  the  product  of  the  trust 
and  divert  it  into  other  channels. 

These  views  of  the  case  differ  from  those  taken  by  the 
General  Term,  and  require  that  the  judgment  should  be 
reversed,  and  a  new  trial  granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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George  Chapman,  Sr.,  Respondent,  v.  The  City  of  Rochester, 

Appellant. 

Plaintiff  owned  and  occupied  certain  premises,  across  which  ran  a  stream 
fed  by  springs  of  pure  water.  He  collected  the  water  of  said  stream 
into  an  artificial  basin  and  used  it  for  domestic  purposes  and  the  propa- 
gation of  fish,  and  in  winter  procured  from  it  a  supply  of  ice.  Defend- 
ant thereafter  constructed  sewers,  through  which,  not  only  surface-water, 
but  the  sewage  from  houses  and  water  closets  was  discharged  into  said 

; '  stream  above  plaintiff's  land,  rendering  its  water  unfit  for  use  and  cover- 
ing its  banks  with  filthy  and  unwholesome  sediment.  Held,  that  these 
acts  constituted  a  nuisance,  to  restrain  which,  as  well  as  to  recover  his 
personal  damages,  plaintiff  could  maintain  an  action. 

Also,  held,  that  in  the  absence  of  proof  that  plaintiff  encouraged  the 
adoption  by  the  defendant  of  its  system  of  sewerage,  or  by  any  act  or 
word  induced  it  to  so  direct  the  sewers  that  the  flow  from  them  should 
reach  his  premises,  plaintiff  was  not  estopped  by  acquiescence. 

One  entitled  to  the  use  of  air  or  water  in  its  natural  condition,  and  who  is 
injured  by  its  pollution,  may  maintain  an  action  against  the  party  caus- 
ing it,  whether  an  individual  or  a  corporation. 

(Argued  June.4,  1888;  decided  October  2,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  17,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  restrain  the  defendant  from 
polluting  a  natural  stream  flowing  through  pla:ntiflPs  premises 
and  to  recover  damages  caused  thereby.  The  plaintiff  was 
awarded  at  Special  Term  $1,200  damages  for  present  injury 
and  an  injunction  to  restrain  the  nuisance  complained  of. 

The  material  facts  appear  in  the  opinion. 

Charles  B.  Ernst  for  appellant.  The  defendant  is  not 
liable  for  any  defilement  of  the  stream  due  to  the  natural 
drainage  of  the  area  described  in  the  complaint.  {Ruther- 
ford v.  Village  of  IloUey,  105  K  Y.  632 ;  Merrifidd  v. 
Worcester,  110  Mass.  219,  220 ;  Washburn  <£  Moen  Mfg.  Co. 
Siokels  —Vol.  LXV.    35 
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v.  Worcester,  116  id.  458.)  The  injunction  ought  not  to  have 
been  granted  for  the  reason  that  the  system  of  sewerage 
complained  of  is  the  growth  of  many  years,  and  completed 
in  the  course  of  those  years  without  any  objection  on  the  part 
of  the  plaintiff,  and  at  an  extremely  large  expense  to  the 
defendant  or  its  taxpayers  within  the  territory  drained. 
(Elevated  R.  R.  Case,  3  Abb.  N.  C.  348,  358,  367,  368,  369 ; 
Amoskeag  Mfg.  Co.  v.  Gamer,  6  Abb.  Pr.  [N.  S.]  265, 
277  [n.  15],  278,  279;  Thursbyw.  Mills,  11  How.  Pr.  116; 
2  Story's  Eq.  Jur.  §  959 ;  Swain  v.  Great  Northern  Ry.  Co., 
9  Jur.  [N.  S.]  1196 ;  Atty.  Genl.  v.  N.  T.  <&  L.  B.  R.  R.  Co., 
24  N.  J.  Eq.  49 ;  Williams  v.  Earl  of  Jersey,  Craig  &  Philips 
Chan.  K.  92;  Swaine  v.  Seamens,  9  Wall.  [U.  S.]  254; 
Jones  v.  Royal  Ccmal  Co.,  2  Molloy,  319;  Odlin  v.  Gove,  41 
N.  H.  465  ;  Wood  v.  Sutcliff,  2  Jur.  [K  S.]  163 ;  Birming- 
ham Canal  Co.  v.  Lloyd,  18  Ves.  515 ;  Ripon  v.  Hobart,  3 
My.  &  Keene,  169 ;  Binney's  Case,  3  Bland  Ch.  99;  South- 
ard v.  Canal  Co.,  1  N".  J.  Eq.  [Sax.]  518  ;  'Ilulene  v.  Shreeve^ 
5  id.  [3  Greene]  116.)  The  injunction  should  not  be  allowed 
to  stand  for  the  reason  that  it  asks  of  the  defendant  an 
impossible  act,  but  if  it  were  otherwise  the  act  required 
will  be  productive  of  such  extreme  hardship  and  so  onerous 
to  the  defendant,  and  of  so  little  benefit  to  the  plaintiff, 
it  should  not  be  required.  (Trustee*  of  Columbia  College 
v.  Thatc/ier,  87  N.  Y.  311,  317 ;  Crooks  v.  Flatbush  Water- 
works Co.,  27  Hun,  72,  73;  Clark  v.  Rochester,  ate. 
R.  R.  Co.,  18  Barb.  350,  355,  356;  Health  Dept.  of  N. 
7.  v.  Purden,  99  K  Y.  237,  241 ;  T.  &  B.  R.  R.  Co. 
v.  B.  II.  T.  &  W.  R.  Co.,  86  id.  108,  126,  127.)  As  full 
compensation  can  be  obtained  by  the  plaintiff  in  money 
damages  for  any  possible  injury  that  may  be  done  him  in  the 
future  by  reason  of  the  discharge  of  sewage  from  the  outlet 
sewer,  and  the  city  of  Rochester  is  amply  responsible  for  any 
such  damages,  the  injunction  was  improperly  granted.  (T.  cfe 
B.  R.  R.  Co.  v.  B.  H.  T.  <&  W.  R.  Co.,  86  N.  Y.  108,  123, 
126,127  EUbourne  v.  AUyn,  7  Lans.  352;  Power  v.  Vil- 
lage of  Athens,  19  Hun,  165,  167,  168;  Savage  v.  Allen,  54 
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N.  Y.  458,  463 ;  Balcolm  v.  Jvlien,  22  How.  Pr.  349,  353 ; 
People  v.  Coffin,  7  Hun,  608 ;  Jerome  v.  Ross,  7  Johns.  Ch. 
315.)  If  there  has  been  any  further  or  other  pollution  of 
said  stream  than  that  due  to  the  natural  drainage  of  the  area 
described  in  the  complaint,  such  pollution  is  not  the  act  of  the 
defendant  as  a  municipal  corporation,  but  is  the  act  or  acts 
of  the  inhabitants  of  the  city  of  Rochester  residing  within 
said  area,  and  for  any  damages  resulting  to  the  plaintiff  there- 
from the  city  of  Rochester,  as  such,  is  not  liable.  (Chipman 
v.  Palmer,  77  K  Y.  51,  54.) 

J.  A.  Stutt  for  respondent.  The  defendant  was  liable  to 
plaintiff  on  account  of  the  nuisance  and  injuries  complained 
of.  {Collin  v.  Valentine,  9  Paige,  575  ;  Delaney  v.  Blizzard, 
7  Hun,  7 ;  Snow  v.  Williams,  16  id.  468 ;  Francis  v.  Schoel- 
kopf,  53  K  Y.  152 ;  Jutte  v.  Hughes,  67  id.  267 ;  Adams  v. 
Popham,  76  id.  411 ;  Bait.  &  Pot.  R.  li.  Co.  v.  Fifth  Bap- 
tist Chnrch,  108  U.  S.  307 ;  Weet  v.  Village  of  Brockport,  16 
N.  Y.  161,  note;  Bradt  v.  City  of  Albany,  5  Hun,  12,  491 ; 
Beach  v.  City  of  Elmira,  22  id.  158,  163 ;  Byrnes  v.  City 
of  Cohoes,  67  N.  Y.  204-207 ;  JFoonan  v.  City  of  Albany, 
79  id.  470 ;  Seifert  v.  City  of  Brooklyn,  101  id.  136 ;  Gould 
v.  City  of  Rochester,  105  id.  46.)  As  the  injury  disclosed  by  * 
the  facts,  as  found  by  the  trial  court,  in  this  case  is  a  constant, 
continuous  and  increasing  nuisance,  for  which  damages,  allowed 
by  a  court  of  law,  would  afford  but  a  very  incomplete  and 
inadequate  remedy,  the  plaintiff  is  entitled,  in  addition  to  the 
damages  for  the  injury  which  he  had  suffered  down  to  the  date 
of  the  trial,  to  a  perpetual  injunction  restraining  the  further 
continuance  of  the  nuisance,  and  preventing  the  discharge  of 
the  contents  of  city  sewers  into  the  creek,  and  the  pollution 
of  the  waters  of  the  plaintiff's  pond  thereby..  [Wood  on 
Nuisances,  §  801 ;  MidMgan  v.  Eliot,  12  Abb.  [N.  S.]  259 ; 
McKeon  v.  See,  4  Robt.  449 ;  affirmed,  51  K  Y.  330  ;  Atty- 
Oeneral  v.  Council  of  Borough  of  Birmingham,  4  Kay  &  J. 
258 ;  Spokes  v.  Banberry  Board  of  Health,  Eq.  Case,  42 ; 
Atty-General  v.  Proprietors  of  Bradford  Canal,  L.  R.,  2  Eq. 
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Cas.  71 ;  Goldsmidt  v.  TuvJbridge  Wells  Improvement  Com'rs, 
L.  R.,  1  Cli.  App.  Cas.  348 ;  Atty-General  v.  CoVney  Hatch 
Lunatic  Asylum,  L.  R.,  5  id.  146;  Atty-General  v.  Leeds 
Corporation,,  Id.  583 ;  M.  8.  &  L.  R.  R.  Co.  v.  Board  of 
Health,  23  Beav.  198.)  The  allowance  to  the  plaintiff  of  $1,200 
damages  against  the  defendant,  as  was  done  by  the  trial 
court,  was  also  proper.  (Code  of  Civ.  Pro.  §  1662.)  Depreci- 
ation of  the  rental  value  of  plaintiff's  premises  and  all  their 
appurtenances ;  injury  to  the  ice  business ;  destruction  of  fish 
in  his  pond,  as  well  as  its  use  and  enjoyment  generally,  making 
the  pond  itself  a  source  of  discomfort  and  disease,  and  changing 
entirely  its  character ;  the  annoyance  and  discomfort  caused 
by  the  nuisance  in  various  ways ;  the  sickness,  pain  and  dis- 
tress occasioned  by  the  nuisance  to  the  plaintiff,  were  proper 
elements  of  the  damages  allowed.  (  Wiel  v.  Stewart,  19  Hun, 
272 ;  Francis  v.  Schodkopf,  53  K  Y.  152 ;  Wood  on  Nuis. 
§§  353,  854.) 

Danfobth,  J.  The  plaintiff  was  the  owner  and  occupant 
of  certain  premises,  containing  more  than  four  acres  of  land, 
in  the  town  of  Brighton,  adjoining  the  city  of  Rochester,  and 
watered  by  a  stream  known  as  "  Thomas  creek,"  which,  rising 
in  that  city  and  fed  by  springs  of  pure  water,  ran  northwardly 
and  across  the  plaintiff's  premises  into  Irondcquoit  bay.  He 
collected  its  water  into  an  artificial  basin,  making  it  serve  as 
well  for  domestic  uses  as  the  propagation  of  fish,  and  from  it, 
in  due  season,  he  also  procured  a  supply  of  ice. 

The  defendant  thereafter  constructed  sewers,  and  through 
them  discharged  not  only  surface  water,  but  the  "  sewerage 
from  houses  and  the  contents  of  a  large  number  of  water- 
closets"  into  "  Thomas  creek,"  above  the  plaintiff's  land,  with 
such  effect  as  to  render  its  water  unfit  for  use,  and  cover  its 
banks  with  filthy  and  unwholesome  sediment.  These  and 
other  facts  well  warranted  the  conclusion  of  the  trial  court 
that  the  act  of  the  defendant,  in  thus  emptying  its  severs, 
constituted  an  offensive  and  dangerous  nuisance. 

Moreover,  the  plaintiff  is  found  to  have  sustained  a  special 
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injury  to  his  health  and  property  from  the  same  cause,  and 
we  find  no  reason  to  doubt  that  he  is  entitled  not  onlyto  com- 
pensation for  damages  thereby  occasioned,  but  also  to  such  a 
judgment  as  will  prevent  the  further  perpetration  of  the  wrong 
complained  of.  (Goldsmtd  v.  Comrs.y  1  Eq.  Cas.  161 ;  1  Ch. 
App.  Cas.  348.) 

In  view  of  the  principle  upon  which  these  and  like  decisions 
turn,  the  objections  of  the  learned  counsel  for  the  defendant, 
against  the  judgment  appealed  from,  are  quite  unimportant. 
The  filth  of  the  city  does  not  flow  naturally  to  the  lands  of 
the  plaintiff,  as  surface  water  finds  its  level,  but  is  carried 
thither  by  artificial  arrangements  prepared  by  the  city,  and 
for  which  it  is  responsible.  Nor  is  the  plaintiff  estopped  by 
acquiescence  in  the  proceedings  of  the  city  in  devising  and 
carrying  out  its  system  of  sewerage.  The  principle  invoked 
by  the  appellant  has  no  application.  It  does  not  appear  that 
the  plaintiff  in  any  way  encouraged  the  adoption  of  that 
system,  or  by  any  act  or  word  induced  the  city  authorities  to 
so  direct  the  sewers  that  the  flow  from  them  should  reach  his 
premises.  There  is  no  finding  to  that  effect,  and  the  record 
contains  no  evidence.  In  fine,  the  case  comes  within  the 
general  rule  which  gives  to  a  person  injured  by  the  pollution 
of  air  or  water,  to  the  use  of  which,  in  its  natural  condition, 
he  is  entitled,  an  action  against  the  party,  whether  it  be  a 
natural  person  or  a  corporation  who  causes  that  pollution. 

The  judgment  appealed  from  should,  therefore,  be  affirmed, 
with  costs,  but  without  prejudice  to  an  application  by  the 
defendant  to  the  Supreme  Court  for  such  further  stay  of  the 
issuing  of  the  injunction  awarded  by  it,  as  may,  under  the 
circumstances  of  the  case,  seem  to  that  court  proper. 

All  concur. 

Judgment  accordingly. 
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acknowledgment  of  the  will  by  the  testator.  {Coffin  v.  Coffin, 
23  K  T.  9 ;  In  re  Will  of  Biggins,  94  id.  554,  557 ;  Lewis 
v.  Lewis,  11  id.  220 ;  WooUey  v.  WooUey,  95  id.  231.)  A  will 
may  be  admitted  to  probate  by  proving  the  signatures  to  the 
will  and  the  attestation  clause  when  corroborated  by  circum- 
stances surrounding  the  execution  of  the  instrument,  even 
against  the  positive  evidence  of  the  attesting  witnesses  to  the 
contrary.  (Code  of  Civ.  Pro.  §  2620  ;  In  re  Witt  of  CottrelZ, 
95  N.  Y.  329 ;  In  re  Lapham,  37  Hun,  15, 16 ;  Lane  v.  Lane, 
95  N.  Y.  494 ;  Hutchings  v.  Cochrane,  2  Brad.  295  ;  Baskim 
v.  Baskin,  36  N.  Y.  4i0 ;  In  re  Phillips,  98  id.  267.)  The 
General  Term  was  right,  on  reversing  the  decree  of  the  Surro- 
gate's Court,  to  order  the  will  admitted  to  probate.  (Code, 
§§  2586,  2587 ;  Dock  v.  Dock,  84  K  Y.  663  ;  Thompson  v. 
Stevens,  62  id.  634.) 

Gray,  J.  Probate  of  the  will  of  the  deceased  was  refused 
and  the  will  rejected  by  the  surrogate ;  for  the  reason  that  it 
was  not  executed  and  attested  in  the  manner  prescribed  by  law 
for  the  execution  and  attestation  of  last  wills  and  testaments. 
His  decree  was  reversed  by  the  General  Term,  and  the  order 
of  reversal  directs  the  surrogate  to  admit  the  will  to  probate. 
As  it  is  stated  in  the  body  of  the  judgment  appealed  from  to 
this  court  that  the  reversal  was  upon  questions  of  fact  as  well 
as  questions  of  law,  we  are  called  upon  to  examine  the  facts 
and  to  determine  them  for  ourselves.  They  are  few  and  not 
conflicting,  and  establish  that  the  instrument  offered  for  pro- 
bate as  the  will  of  the  deceased  was  wholly  in  his  handwriting, 
as  was  also  the  attestation  clause  which  was  signed  by  the 
witnesses,  and  that  the  will  was  signed  by  the  deceased. 

The  attestation  clause  was  as  follows :  "  We,  the  undersigned 
witnesses,  have  signed  the  within  in  the  presence  of  each  other 
and  of  the  testator,  who  acknowledged  it  to  be  his  last  will  and 
testament."  It  is  insisted  that  there  is  no  proof  that  the  sub- 
scription to  the  will  by  the  testator  was  made  in  the  presence 
of  the  witnesses,  or  that  it  was  acknowledged  by  him  to  have 
been  made,  to  each  of  the  attesting  witnesses.     The  recollection 
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of  the  two  witnesses  as  to  the  transaction  was  imperfect ;  but 
each  testified,  however,  in  substance,  that  the  circumstances 
must  have  been  as  stated  in  the  attestation  clause,  or  he  woulc| 
not  have  signed  it. 

It  is  not  pretended  that  there  is  any  ground  for  rejecting 
the  will,  except  that  it  was  not  executed  in  exact  compliance 
with  the  statutory  provisions  referred  to.  The  statute  has 
surrounded  the  execution  of  wills  with  certain  formalities,  in 
order  to  prevent  imposition,  undue  influence  and  fraud ;  but 
it  is  well  settled  by  authority  that  a  substantial  compliance 
with  the  statute  is  always  sufficient.  No  particular  form  of 
words  is  required  or  necessary  to  effect  publication.  (Lane  v. 
Lane,  95  N.  Y.  494)  And  recently  in  the  Matter  of  Beckett 
(103  N.  T.  167),  a  case  of  a  holograph  will,  so  close  and  severe 
a  criticism  of  the  terms  and  manner  of  publication  was  con- 
sidered needless.  We  have  here  a  testamentary  disposition  of 
the  estate,  which  the  witnesses  recognized  to  be  in  the  hand- 
writing of  deceased,  signed  unquestionably  by  him ,  and  an 
attestation  clause,  also  in  the  handwriting  of  deceased,  signed 
by  them,  which  states  it  was  signed  by  them  in  the  presence 
of  each  othor  and  of  the  testator,  and  that  the  testator 
acknowledged  the  instrument  to  be  his  last  will  and  testament. 

The  only  supposed  doubt  as  to  the  matter  is  cast  by  the 
inability  of  the  witnesses  to  recollect  precisely  what  took  place, 
in  detail.  We  think  that  it  is  a  sufficient  compliance  with  the 
statutory  requirements  if,  in  some  way  or  mode,  the  testator 
indicates  that  the  instrument  the  witnesses  are  requested  to 
subscribe  as  such,  is  intended  and  understood  by  him  to  be 
his  executed  will.  In  probate  cases  the  courts  look  to 
the  substance  of  the  transaction  and  see  that  there  was  no 
opportunity  for  imposition  or  fraud. 

This  will  must  have  been  presented  to  the  witnesses  by  the 
testator  for  them  to  sign,  and  such  an  act  was  equivalent  to  a 
communication  by  him  that  he  intended  to  give  effect  to  the 
paper  as  his  will.  If  the  paper  was  signed  in  the  presence  oi 
the  witnesses,  that  act  was  a  sufficient  compliance  with  the 
Sickels  —Vol.  LXV.    36 
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statute  as  to  acknowledgment  of  the  subscription.  If  signed 
before  being  presented  to  them,  the  exhibition  of  the  paper, 
with  his  acknowledgment  that  it  was  his  last  will  and  testa- 
ment, was  a  sufficient  acknowledgment  of  the  signature  and  a 
publication  of  the  will  within  the  rule  laid  down  by  this  court 
in  Matter  of  PHUips  (98  N.  Y.  267). 

In  the  case  of  Lewis  v.  Lewis  (11  N.  Y.  220),  cited  by  the 
surrogate,  it  appeared  affirmatively  by  the  witnesses  that  the 
paper  was  so  folded  that  they  did  not  see  any  subscription, 
and  that  testator  only  said:  "I  declare  the  within  to  be 
my  free  will  and  deed."  Such  affirmative  proof  of  what 
took  place  brought  the  case  clearly  within  the  operation  of 
the  statute  and  invalidated  the  will.  In  that  same  case, 
however,  Allen,  J.,  6aid :  "  Mere  want  of  recollection  on  the 
part  of  the  witnesses  will  not  invalidate  the  instrument,  and,  in 
the  cases  cited  by  counsel,  the  courts  establishing  the  wills 
propounded  have  done  so  upon  the  ground  that  they  were 
satisfied  from  the  circumstances  proved  that  the  wills  were 
duly  executed  and  that  the  witnesses  had  forgotten,  thus 
relieving  the  parties  interested  against  the  infirmities  of 
humanity  and  the  uncertainty  of  human  recollection." 

The  attestation  clause  here  is  entirely  consistent  with  the 
execution  of  the  paper  by  testator  in  the  presence  of  the  wit- 
nesses ;  and  nothing  in  the  circumstances  of  this  case  pointing 
to  any  fraud  or  undue  influence,  and  none  being  charged,  we 
think  the  presumption  should  prevail  that  all  formalities  have 
been  observed;  and  we,  therefore,  are  disposed  to  sustain, 
rather  than  to  reject  this  testament ;  for  we  feel  satisfied  that 
it  was  duly  executed  and  published. 

The  appellant  further  insists  that  the  General  Term,  upon 
reversing  the  decree  of  the  surrogate,  should  have  ordered 
a  jury  trial  of  the  material  questions  of  fact  arising  upon 
the  issues,  and  cites  section  2588  of  the  Code  of  Civil  Pro- 
cedure in  support  of  his  point.  That  section  provides 
that  "  where  the  reversal  of  a  decree  by  the  appellate  court 
is  founded  upon  a  question  of  fact,  the  appellate  court  must, 
if  the  appeal  was  taken  from  a  decree  made  upon  a  petition 
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to  admit  a  will  to  probate,  or  to  revoke  the  probate  of  a 
will,  make  an  order  directing  the  trial,  by  a  jury,  of  the 
material  questions  of  fact  arising  upon  the  issues  between  the 
parties."  We  do  not  think  that  provision  applies  to  this  case, 
and  it  was  proper  for  the  Supreme  Court  to  adjudge  as  it  did. » 
Although  the  judgment,  as  amended,  stated  that  the  decree  of 
the  surrogate  was  reversed  by  the  General  Term  upon  ques- 
tions of  fact,  as  well  as  questions  of  law,  we  cannot  regard 
that  as  controlling  on  the  point  raised.  We  do  not  find  that 
the  reversal  was  dependent  upon  conflicting  evidence.  There 
was  no  conflict  of  facts  at  all.  The  only  evidence  was  given 
by  the  two  witnesses  to  the  will.  There  was  no  difference 
between  the  surrogate  and  the  General  Terra  of  the  Supreme 
Court  as  to  any  question  of  fact,  and  there  could  be  no  issue 
for  a  jury.  The  two  courts  only  differed  in  the  conclusion 
to  be  drawn  from  the  facts,  and  that  presents  simply  a  ques- 
tion of  law. 

For  equivalent  reasons,  this  court,  in  Matter  of  Will  of 
Martin  (98  N*.  Y.  193),  a  case  probably  overlooked  by  counsel, 
held,  that  "  the  appeal  to  the  Supreme  Court  was  not  governed 
by  section  2588,  or  by  Sutton  v.  Bay  (72  N.  Y.  482),"  on 
which  the  appellant  also  relies  in  this  case.  It  was  there  said, 
that  "  they  only  applied  when  the  reversal  is  founded  upon  a 
question  of  fact."  We  think  the  statute  should  receive  a 
reasonable  construction,  and  that  literal  obedience  is  not  to  be 
given  to  its  language,  where  it  would  work  an  unreasonable, 
if  not  absurd  result.  The  language  in  this  section  requires  an 
order  for  a  jury  trial  only  where  the  reversal  "  is  founded 
upon  a  question  of  fact,"  and  the  legislature  undoubtedly 
intended  that  only  where  such  was  actually  the  case,  and  there 
was  a  real  conflict  of  evidence,  and  the  Surrogate's  Court  and 
the  Supreme  Court  differed  on  the  case,  should  the  conflict  be 
settled  by  a  jury  trial  in  the  mode  prescribed.  But  that  a  new 
trial  before  a  jury  should  be  deemed  necessary,  when  there  is 
no  conflict  in  the  facts,  and  the  matter  is  one  of  the  conclusions 
from  the  facts,  is  not  a  construction  reconcilable  with  reason, 
and  we  should  refuse  our  sanction  to  such  a  construction. 
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The  insertion  in  the  decree  of  the  statement  as  to  the  grounds 
of  the  reversal,  I  think,  we  are  not  bound  to  take  in  the  sense 
given  to  it  by  the  appellant,. but  should  regard  it  simply  as  the 
warrant,  under  section  1338  of  the  Code,  for  our  examination 
of  the  facts  of  the  case. 

The  judgment  appealed  from  was  proper  and  should  be 
affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  People  of  The  State  of  New  York,  Eespondent,  v. 


[}$  a*J  Arthur  J.  HcQuade,  Appellant 
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I  no  284  criminal  action  confers  a  substantial  right  which  may  not  be  disregarded 

~iio   284:  without  his  consent. 

156  567        The  provision  of  the  Code  of  Criminal  Procedure  (§  885),  declaring  that 

''challenges  to  an  individual  juror    *    *   *   must  be  taken  first  by  the 

People  and  then  by  the  defendant    is  imperative,  and  not  directory  merely ; 

it  is  not  a  mere  rule  of  procedure,  but  is  a  right  secured  to  the  defendant 

which  is  matter  of  substance,  and  so  is  not  within  the  provision  (£  542) 

authorizing  the  appellate  court  in  a  criminal  case  to  disregard  "  technical 

errors  or  defects  which  do  not  affect  the  substantial  rights  of  the  parties.' 

Where,  therefore,  upon  a  criminal  trial  neither  party  exercised  the  right  of 
peremptory  challenge  until  after  the  box  was  full,  when  the  district 
attorney  challenged  peremptorily  certain  of  the  jurors,  and  others  having 
been  selected  to  take  their  places,  he  declared  himself  content,  and  after  the 
defendant  had  exercised  his  right  the  prosecution,  against  the  objection 
and  exception  of  the  defendant,  was  permitted  to  challenge  peremptorily 
other  jurors  who  were  in  the  box  when  the  district  attorney  declared 
himself  content.  Held,  error;  and  that  the  error  was  a  substantial  one 
requiring  a  reversal. 

It  teem*  that  under  the  provision  of  said  Code  (§  455),  explicitly  confining 
exceptions  which  may  be  taken  by  a  defendant  on  the  trial  of  an  indict- 
ment, in  allowing  or  disallowing  a  challenge  to  a  juror  for  actual  bias,  to 
exceptions  made  to  the  decision  of  the  court  on  matter  of  law  the 
decision  of  the  trial  court  on  the  question  of  the  indifferency  of  a  juror 
is  not  reviewable  except  in  the  absence  of  any  evidence  to  support  it: 
and  so,  where  the  challenge  is  overruled,  the  decision  may  not  be  reviewed  f 
unless  the  evidence  discloses  a  condition  of  mind  on  the  part  of  the 
juror  which,  as  matter  of  law,  renders  him  incompetent,  for  actual  bias. 
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Notwithstanding  the  provision  of  said  Code  {§  376),  declaring  that  an  exist- 
ing opinion  or  impression  as  to  the  guilt  or  innocence  of  the  defendant 
in  a  criminal  trial  shall  not  be  a  sufficient  ground  of  challenge  to  a  juror, 
if  he  can  declare,  on  oath,  his  belief  that  such  opinion  or  inference  will 
not  influence  his  verdict,  and  that  he  can  render  an  impartial  verdict 
according  to  the  evidence,  an  existing  opinion,  by  a  person  called  as  a 
juror,  of  the  guilt  or  innocence  of  the  accused  is  prima  jacie  a  disqualifi- 
cation, and  the  declaration  required  of  the  juror  to  avoid  the  objection 
must  be  certain  and  unequivocal. 
It  is  not  enough  that  there  are  detached  statements  which,  if  alone  con- 
sidered, would  seem  to  meet  the  statutory  requirement,  if,  on  construing 
the  whole  statement,  it  is  apparent  that  the  juror  is  not  able  to  express  an 
absolute  belief  that  his  opinion  will  not  influence  his  verdict,  he  is 
disqualified. 
Where,  therefore,  a  person  called  as  a  juror,  on  a  challenge  for  bias,  testi- 
fied in  substance  that  he  had  an  opinion  as  to  the  guilt  of  the  accused, 
-which  amounted  to  a  conviction,  founded  upon  a  careful  perusal  of  the 
testimony  given  on  a  former  trial,  and  where  his  declaration  of  his  belief 
that  he  could  render  an  impartial  verdict  was  not  absolute,  but  was 
qualified  by  a  doubt.  Held,  that,  as  matter  of  law,  the  overruling  of 
the  challenge  was  error;  and  that  the  error  was  not  cured  by  the  fact  that 
the  defendant  had  not  exhausted  his  peremptory  challenges  and  might 
have  excluded  the  juror. 

FcopU  v.  Casey  (96  N.  Y.  115);  People  v.  Carpenter  (102  id.  238)  limited. 

The  provision  of  said  Code  (§  455,  sub.  2),  permitting  exceptions  to  be 
taken  to  a  decision  ''allowing  or  disallowing  such  challenge,"  is  not 
limited  to  exceptions  to  rulings  as  to  jurors  who  participated  in  the 
verdict.  It  does  not  permit  an  exception  to  a  ruling  admitting  or  reject- 
ing testimony  on  a  trial  of  the  challenge,  except  where  the  challenge  is 
overruled  and  the  juror  participates  in  the  verdict,  but  permits  an  excep- 
tion to  the  erroneous  rejection  of  a  juror,  and  such  an  exception  is 
reviewable  on  appeal. 

Under  said  Code  (§  485),  proceedings  on  challenges  to  jurors  who  partici 
pated  in  the  verdict  must  be  incorporated  in  the  judgment-roll,  and  the 
decision  made  thereon  may  be  reviewed  on  exceptions  as  of  course;  but 
if  the  defendant  desires  a  review  of  his  exceptions  where  the  challenge 
was  sustained,  he  must  incorporate  them  in  a  bill  of  exceptions  to  be 
settled  and  annexed  to  the  roll.    (§  456.) 

As  to  whether  the  erroneous  exclusion  of  a  single  juror  from  the  panel  by 
mistake  or  inadvertence,  where  it  can  be  fairly  inferred  that  no  injury 
resulted  to  the  defendant,  may  be  disregarded,  qvcere. 

The  fact  that  a  person  called  as  a  juror  is  well  acquainted  with  one  of  the 
counsel  for  the  defendant,  and  had  advised  with  him  on  some  occasion 
not  connected  with  the  case  on  trial,  is  not  a  cause  of  challenge  for  bias 
(Code  of  Crim.  Pro.  §§  876,  377,  378),  and  the  exclusion  of  a  juror  on 
such  a  ground  is  error,  for  which  an  exception  lies. 
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The  insertion  in  the  decree  of  the  statement  as  to  the  grounds 
of  the  reversal,  I  think,  we  are  not  bound  to  take  in  the  sense 
given  to  it  by  the  appellant,#but  should  regard  it  simply  as  the 
warrant,  under  section  1338  of  the  Code,  for  our  examination 
of  the  facts  of  the  case. 

The  judgment  appealed  from  was  proper  and  should  be 
affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


}$  25$      The  People  of  The  State  of  New  York,  Eespondent,  v. 
|j™  284  Arthur  J.  McQuade,  Appellant. 


110   884 

uo 90       Eveiy  statutory  provision  intended  for  the  benefit  of  the  defendant  in  a 


ll2  ^  criminal  action  confers  a  substantial  right  which  may  not  be  disregarded 

143    470!  °  J  ° 

-    0   234.  without  his  consent. 

156  567  The  provision  of  the  Code  of  Criminal  Procedure  (§  885),  declaring  that 
"challenges  to  an  individual  juror  *  *  *  must  be  taken  first  by  the 
People  and  then  by  the  defendant  is  imperative,  and  not  directory  merely; 
it  is  not  a  mere  rule  of  procedure,  but  is  a  right  secured  to  the  defendant 
which  is  matter  of  substance,  and  so  is  not  within  the  provision  (£  542) 
authorizing  the  appellate  court  in  a  criminal  case  to  disregard  "  technical 
errors  or  defects  which  do  not  affect  the  substantial  rights  of  the  parties.' 

Where,  therefore,  upbn  a  criminal  trial  neither  party  exercised  the  right  of 
peremptory  challenge  until  after  the  box  was  full,  when  the  district 
attorney  challenged  peremptorily  certain  of  the  jurors,  and  others  having 
been  selected  to  take  their  places,  he  declared  himself  content,  and  after  the 
defendant  had  exercised  his  right  the  prosecution,  against  the  objection 
and  exception  of  the  defendant,  was  permitted  to  challenge  peremptorily 
other  jurors  who  were  in  the  box  when  the  district  attorney  declared 
himself  content.  IMd,  error;  and  that  the  error  was  a  substantial  one 
requiring  a  reversal. 

It  seem*  that  under  the  provision  of  said  Code  (§  455),  explicitly  confining 
exceptions  which  may  be  taken  by  a  defendant  on  the  trial  of  an  indict- 
ment, in  allowing  or  disallowing  a  challenge  to  a  juror  for  actual  bias,  to 
exceptions  made  to  the  decision  of  the  court  on  matter  of  law  the 
decision  of  the  trial  court  on  the  question  of  the  indifferency  of  a  juror 
is  not  reviewable  except  in  the  absence  of  any  evidence  to  support  it: 
and  so,  where  the  challenge  is  overruled,  the  decision  may  not  be  reviewed  # 
unless  the  evidence  discloses  a  condition  of  mind  on  the  part  of  the 
juror  which,  as  matter  of  law,  renders  him  incompetent,  for  actual  bias. 
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Notwithstanding  the  provision  of  said  Code  f§  376),  declaring  that  an  exist- 
ing opinion  or  impression  as  to  the  guilt  or  innocence  of  the  defendant 
in  a  criminal  trial  shall  not  be  a  sufficient  ground  of  challenge  to  a  juror, 
if  he  can  declare,  on  oath,  his  belief  that  such  opinion  or  inference  will 
not  influence  his  verdict,  and  that  he  can  render  an  impartial  verdict 
according  to  the  evidence,  an  existing  opinion,  by  a  person  called  as  a 
juror,  of  the  guilt  or  innocence  of  the  accused  is  prima  jacie  a  disqualifi- 
cation, and  the  declaration  required  of  the  juror  to  avoid  the  objection 
must  be  certain  and  unequivocal. 

It  is  not  enough  that  there  are  detached  statements  which,  if  alone  con- 
sidered, would  seem  to  meet  the  statutory  requirement,  if,  on  construing 
the  whole  statement,  it  is  apparent  that  the  juror  is  not  able  to  express  an 
absolute  belief  that  his  opinion  will  not  influence  his  verdict,  he  is 
disqualified. 

Where,  therefore,  a  person  called  as  a  juror,  on  a  challenge  for  bias,  testi- 
fied in  substance  that  he  had  an  opinion  as  to  the  guilt  of  the  accused, 
which  amounted  to  a  conviction,  founded  upon  a  careful  perusal  of  the 
testimony  given  on  a  former  trial,  and  where  his  declaration  of  his  belief 
that  he  could  render  an  impartial  verdict  was  not  absolute,  but  was 
qualified  by  a  doubt.  Held,  that,  as  matter  of  law,  the  overruling  of 
the  challenge  was  error;  and  that  the  error  was  not  cured  by  the  fact  that 
the  defendant  had  not  exhausted  his  peremptory  challenges  and  might 
have  excluded  the  juror. 

People  v.  Casey  (96  N.  Y.  115);  People  v.  Carpenter  (102  id.  238)  limited. 

The  provision  of  said  Code  (§  465,  sub.  2),  permitting  exceptions  to  be 
taken  to  a  decision  "allowing  or  disallowing  such  challenge,"  is  not 
limited  to  exceptions  to  rulings  as  to  jurors  who  participated  in  the 
verdict.  It  does  not  permit  an  exception  to  a  ruling  admitting  or  reject- 
ing testimony  on  a  trial  of  the  challenge,  except  where  the  challenge  is 
overruled  and  the  juror  participates  in  the  verdict,  but  permits  an  excep- 
tion to  the  erroneous  rejection  of  a  juror,  and  such  an  exception  is 
reviewable  on  appeal. 

Under  said  Code  (§  485),  proceedings  on  challenges  to  jurors  who  partici 
pated  in  the  verdict  must  be  incorporated  in  the  judgment-roll,  and  the 
decision  made  thereon  may  be  reviewed  on  exceptions  as  of  course;  but 
if  the  defendant  desires  a  review  of  his  exceptions  where  the  challenge 
was  sustained,  he  must  incorporate  them  in  a  bill  of  exceptions  to  be 
settled  and  annexed  to  the  roll,    (g  456.) 

As  to  whether  the  erroneous  exclusion  of  a  single  juror  from  the  panel  by 
mistake  or  inadvertence,  where  it  can  be  fairly  inferred  that  no  injury 
resulted  to  the  defendant,  may  be  disregarded,  qucere. 

The  fact  that  a  person  called  as  a  juror  is  well  acquainted  with  one  of  the 
counsel  for  the  defendant,  and  had  advised  with  him  on  some  occasion 
not  connected  with  the  case  on  trial,  is  not  a  cause  of  challenge  for  bias 
(Code  of  Crim.  Pro.  §§  876,  377,  878),  and  the  exclusion  of  a  juror  on 
such  a  ground  is  error,  for  which  an  exception  lies. 
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The  insertion  in  the  decree  of  the  statement  as  to  the  grounds 
of  the  reversal,  I  think,  we  are  not  bound  to  take  in  the  sense 
given  to  it  by  the  appellant,#but  should  regard  it  simply  as  the 
warrant,  under  section  1338  of  the  Code,  for  our  examination 
of  the  facts  of  the  case. 

The  judgment  appealed  from  was  proper  and  should  be 
affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  People  of  The  State  of  New  York,  Respondent,  v. 
Arthur  J.  MoQuade,  Appellant. 

Every  statutory  provision  intended  for  the  benefit  of  the  defendant  in  a 
criminal  action  confers  a  substantial  right  which  may  not  be  disregarded 
without  his  consent. 

The  provision  of  the  Code  of  Criminal  Procedure  (§  885),  declaring  that 
"challenges  to  an  individual  juror  *  *  *  must  be  taken  first  by  the 
People  and  then  by  the  defendant  is  imperative,  and  not  directory  merely; 
it  is  not  a  mere  rule  of  procedure,  but  is  a  right  secured  to  the  defendant 
which  is  matter  of  substance,  and  so  is  not  within  the  provision  (£  542) 
authorizing  the  appellate  court  in  a  criminal  case  to  disregard  "  technical 
errors  or  defects  which  do  not  affect  the  substantial  rights  of  the  parties.' 

Where,  therefore,  upbn  a  criminal  trial  neither  party  exercised  the  right  of 
peremptory  challenge  until  after  the  box  was  full,  when  the  district 
attorney  challenged  peremptorily  certain  of  the  jurors,  and  others  having 
been  selected  to  take  their  places,  he  declared  himself  content,  and  after  the 
defendant  had  exercised  his  right  the  prosecution,  against  the  objection 
and  exception  of  the  defendant,  was  permitted  to  challenge  peremptorily 
other  jurors  who  were  in  the  box  when  the  district  attorney  declared 
himself  content.  Held,  error;  and  that  the  error  was  a  substantial  one 
requiring  a  reversal. 

It  teems  that  under  the  provision  of  said  Code  (§  455),  explicitly  confining 
exceptions  which  may  be  taken  by  a  defendant  on  the  trial  of  an  indict 
ment,  in  allowing  or  disallowing  a  challenge  to  a  juror  for  actual  bias,  to 
exceptions  made  to  the  decision  of  the  court  on  matter  of  law  the 
decision  of  the  trial  court  on  the  question  of  the  indifferency  of  a  juror 
is  not  reviewable  except  in  the  absence  of  any  evidence  to  support  it; 
and  so,  where  the  challenge  is  overruled,  the  decision  may  not  be  reviewed  # 
unless  the  evidence  discloses  a  condition  of  mind  on  the  part  of  the 
juror  which,  as  matter  of  law,  renders  him  incompetent,  for  actual  bias. 
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Notwithstanding  the  provision  of  said  Code  (§  376),  declaring  that  an  exist- 
ing opinion  or  impression  as  to  the  guilt  or  innocence  of  the  defendant 
in  a  criminal  trial  shall  not  be  a  sufficient  ground  of  challenge  to  a  juror, 
if  he  can  declare,  on  oath,  his  belief  that  such  opinion  or  inference  will 
not   influence  his  verdict,  and  that  he  can  render  an  impartial  verdict 
according  to  the  evidence,  an  existing  opinion,  by  a  person  called  as  a 
juror,  of  the  guilt  or  innocence  of  the  accused  is  prima  facie  a  disqualifi- 
cation, and  the  declaration  required  of  the  juror  to  avoid  the  objection 
must  be  certain  and  unequivocal. 
It   is  not  enough  that  there  are  detached  statements  which,  if  alone  con- 
sidered, would  seem  to  meet  the  statutory  requirement,  if,  on  construing 
the  whole  statement,  it  is  apparent  that  the  juror  is  not  able  to  express  an 
absolute  belief  that  his  opinion  will  not  influence  his  verdict,  he  is 
disqualified. 
Where,  therefore,  a  person  called  as  a  juror,  on  a  challenge  for  bias,  testi- 
fied in  substance  that  he  had  an  opinion  as  to  the  guilt  of  the  accused, 
which  amounted  to  a  conviction,  founded  upon  a  careful  perusal  of  the 
testimony  given  on  a  former  trial,  and  where  his  declaration  of  his  belief 
that  he  could  render  an  impartial  verdict  was  not  absolute,  but  was 
qualified  by  a  doubt.    Held,  that,  as  matter  of  law,  the  overruling  of 
the  challenge  was  error;  and  that  the  error  was  not  cured  by  the  fact  that 
the  defendant  had  not  exhausted  his  peremptory  challenges  and  might 
have  excluded  the  juror. 
People  v.  Casey  (96  N.  Y.  115);  People  v.  Carpenter  (102  id.  238)  limited. 
The  provision  of  said  Code  (§  455,  sub.  2),  permitting  exceptions  to  be 
taken  to  a  decision  "  allowing  or  disallowing  such  challenge,"  is  not 
limited  to  exceptions  to  rulings  as  to  jurors  who  participated  in  the 
verdict.    It  does  not  permit  an  exception  to  a  ruling  admitting  or  reject- 
ing testimony  on  a  trial  of  the  challenge,  except  where  the  challenge  is 
overruled  and  the  juror  participates  in  the  verdict,  but  permits  an  excep- 
tion to  the  erroneous  rejection  of  a  juror,  and  such  an  exception  is 
reviewable  on  appeal. 
Under  said  Code  (§  485),  proceedings  on  challenges  to  jurors  who  partici 
pated  in  the  verdict  must  be  incorporated  in  the  judgment-roll,  and  the 
decision  made  thereon  may  be  reviewed  on  exceptions  as  of  course;  but 
if  the  defendant  desires  a  review  of  his  exceptions  where  the  challenge 
was  sustained,  he  must  incorporate  them  in  a  bill  of  exceptions  to  be 
settled  and  annexed  to  the  roll.    (§  456.) 
As  to  whether  the  erroneous  exclusion  of  a  single  juror  from  the  panel  by 
mistake  or  inadvertence,  where  it  can  be  fairly  inferred  that  no  injury 
resulted  to  the  defendant,  may  be  disregarded,  quare. 
The  fact  that  a  person  called  as  a  juror  is  well  acquainted  with  one  of  the 
counsel  for  the  defendant,  and  had  advised  with  him  on  some  occasion 
not  connected  with  the  case  on  trial,  is  not  a  cause  of  challenge  for  bias 
(Code  of  Crim.  Pro.  §§  876,  377,  378),  and  the  exclusion  of  a  juror  on 
such  a  ground  is  error,  for  which  an  exception  lies. 
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court  erred  in  admitting  the  evidence  to  show  that  certain  of 
the  aldermen  alleged  to  have  been  of  the  "  combine  "  of  thir- 
teen, were,  at  the  time  of  the  trial,  and  for  some  time  previous 
thereto  had  been,  absent  from  the  jurisdiction  of  the  court, 
and  residing  in  Canada.  {Sharp  Case,  107  N.  Y.  464; 
1  Whar.  Crim.  Law  [7th  ed.]  §  703 ;  1  Greenl.  Ev.  §  111; 
3  id.  §  94 ;  People  v.  Davis,  56  N.  Y.  95,  103 ;  N.  T.  Guar. 
<&  Indem.  Co.  v.  Gleason,  78  id.  503 ;  1  Taylor's  Ev.  §§  527, 
530,  542;  3  Greenl.  Ev.  §  94;  Anderson  v.  //.  Co., 
54  N.  Y.  334;  Ilutchins  v.  IlutcUns,  98  id.  56.)  The 
error  could  not  be  cured  by  striking  out  the  evidence 
even  if  that  had  been  done.  {Newton  v.  State,  21  Fla.  53 ; 
Erben  v.  Zorillard,  19  N.  Y.  299 ;  Furst  v.  R.  R.  Co.,  72  id. 
542 ;  Arthur  v.  Oriswold,  55  id.  400.)  The  court  erred  in 
charging  the  jury  that  evidence  of  good  character  of  itself 
does  not  tend  to  prove  that  a  man  is  not  guilty  of  an  offense. 
{People  v.  Lamb,  2  Keyes,  378 ;  Remsen  v.  People,  43  N.  Y. 

6  ;  People  v.  Wile/han,  44  Hun,  187.)  A  juror  is  to  examine 
and  appreciate  the  credibility  of  witnesses  according  to  his 
best  knowledge  and  observation  in  the  light  of  experience  and 
the  laws  of  human  action.  (1  Cow.  [H.  &  D.  notes],  599.) 
Testimony,  therefore,  will  for  either  purpose  be  in  general 
regarded  as  accurate  and  true,  unless  there  is  reason  from  its 
own  inherent  qualities,  or  from  extrinsic  circumstances,  for 
forming  an  opposite  conclusion.  (Reid's  Inquiry  into  the 
Human  Mind,  §  24;  Elwood  v.  W.  U.  Tel.  Co.,  45  K  Y. 
549;  Newton  v.  Pope,  1  Cow.  109.)  A  witneas,  though 
uncontradicted  and  unimpeached  by  impeaching  testimony, 
may  be  disbelieved  when  his  testimony  is  intrinsically  improb- 
able. {StilweU  v.  Carpenter  [Ct.  of  App.]  2  Abb.  N.  C. 
257 ;  Km(mah  v.  Wilson,  70  K  Y.  179 ;  Wait  v.  McNeil, 

7  Mass.  260 ;  Harding  v.  Brooks,  5  Pick.  244.)  Where  a 
witness  testifies  at  one  time,  in  direct  contradiction  to  the  testi- 
mony given  by  him  at  another  in  relation  to  the  same  trans- 
action, and  admits  that  on  one  of  these  occasions  his  testimony 
was  knowingly  and  deliberately  false,  he  is  not  entitled  to 
credit  and  his  evidence  should  bo  disregarded     {Patterson  v. 
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Dunlap,  5  Cow.  243 ;  People  v.  JSoans,  40  N.  Y.  1 ;  Deermg 
v.  Metoalf,  74  id.  501 ;  People  v.  Pebmecky,  99  id  415.)  The 
court  erred  in  refusing  to  charge :  "  That  if  the  jury  believe 
that  any  witness  upon  this  trial  has  willfully  testified  falsely 
touching  any  material  matter,  they  are  at  liberty  to  disregard 
his  entire  evidence."  (WUhms  v.  Earle,  44  N.  T.  172 ;  Dtm~ 
lap  v.  Patterson,  5  Oow.  243 ;  People  v.  Petmecky,  99  N.  T. 
415 ;  Roth  v.  Wells,  29  id.  471.)  It  is  the  business  of  the 
court  to  see  that  a  proper  direction  be  given  to  the  jury  in 
point  of  law  upon  the  evidence.  {People  v.  Enoch,  13  Wend. 
164.)  The  judge  ought  to  respond  to  each  proposition,  pro- 
vided it  presents  a  question  of  law  bearing  upon  the  evidence. 
(Zabriskie  v.  Smith,  13  N.  T.  338.)  It  is  the  duty  of  the 
court  to  instruct  the  jury  as  to  the  legal  effect  of  conclusions 
of  fact  which  they  are  at  liberty  to  deduce  from  the  evidence. 
(Foster  v.  People,  50  N.  Y.  598.)  A  party  is  entitled  to  a 
distinct  charge  without  qualification  if  entitled  at  all.  {Meyer  v. 
Clark,  45  K  Y.  285-289.)  It  is  the  legal  right  of  counsel 
on  the  trial  of  an  action  to  submit  propositions  of  law  bearing 
upon  the  evidence,  and  it  is  the  duty  of  the  court  to  instruct 
the  jury  on  each  proposition.  The  denial  of  such  right  is  the 
subject  of  exception  and  review  upon  appeal.  {Chapman  v. 
McCormiek,  86  K  Y.  479 ;  Lamar  v.  State,  64  Miss.  428 ; 
Aldridge  v.  State,  59  id.  250.) 

McKemie  Semple  for  respondent.  A  defendant's  constitu- 
tional right  to  demand  that  the  jury  shall  be  composed  of  fair, 
impartial  and  competent  citizens  is  not  impaired  by  the  exclu- 
sion of  jurors,  though  never  so  impartial,  as  long  as  impartial 
jurors  remain  to  try  the  case.  (Thompson  &  Merriam  on 
Juries,  228,  229;  Orisson  v.  State,  2  Texas  App.  376,  378; 
Code  of  Crim.  Pro.  §  455.)  The  ruling  of  the  court  in  allow- 
ing or  disallowing  a  challenge  to  a  juror  who  did  not  participate 
in  the  verdict  is  not  reviewable  upon  appeal.  (Code  Crim. 
Pro.  §§  455,  485,  517.)  The  court  did  not  err  in  overruling 
any  of  the  defendant's  several  challenges  to  the  several  jurors 
who  participated  in  the  verdict.  {People  v.  Buddensiek, 
Sickels— Vol.  LXV.    37 
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103  N.  Y.  487 ;  People  v.  Carpenter,  102  id.  238.)  Even  if 
the  court  did  err  in  overruling  any  of  the  defendant's  chal- 
lenges or  in  admitting  or  excluding  evidence  upon  the  trial 
of  any  of  the  challenges  to  any  of  the  jurors  who  participated 
in  the  verdict,  such  error,  if  any,  is  not  available,  inasmuch 
as  the  defendant  did  not  exhaust  his  peremptory  challenges 
and  had  four  remaining  when  the  jury  was  sworn.  (People 
v.  Carpenter,  102  K  Y.  238.)  The  right  of  peremptory 
challenge  was  not  waived  by  the  failure  of  the  district  attorney 
to  challenge  peremptorily  in  the  first  instance ;  and  the  court 
did  not  err  in  allowing  the  district  attorney  to  challenge 
the  jurors  in  question  at  the  time  and  in  the  manner 
stated  by  the  defendant  in  his  fourth  point.  (People 
v.  Carpenter,  102  N.  Y.  238.)  The  ruling  of  the  court 
in  admitting  evidence  as  to  the  absence  from  the  juris- 
diction, of  Keenan,  Maloney,  Dempsey,  De  Lacey  and 
Sayles,  does  not  constitute  such  error  as  would  justify  a  reversal. 
(People  v.  Sharp,  107  N.  Y.  427.)  The  court  did  not  err  in  its 
instructions  to  the  jury  touching  the  weight  and  effect  to  be 
given  to  evidence  of  previous  good  character.  (Stover  v. 
People,  56  N.  Y.  319.)  The  court  did  not  err  in  refusing  to 
charge  the  jury,  upon  the  request  of  the  defendant,  that  if 
the  evidence  of  a  witness  is  of  itself  improbable,  the  jury  are 
at  liberty  to  disregard  it,  even  though  such  witness  is  not 
impeached  or  contradicted  by  other  testimony.  (Salter  v. 
People,  58  N.  Y.  357 ;  People  v.  Richards,  13  Abb.  N.  C. 
370 ;  Moett  v.  People,  85  N.  Y.  373 ;  People  v.  Mills,  3 
N.  Y.  Crim.  K.  184 ;  People  v.  McAlhcm,  3  id.  189 ;  Thomp- 
son on  Charging  the  Jury,  §  92.)  There  is  no  rule  of  law 
which  makes  it  the  duty  of  a  jury  to  disregard  the  evidence 
of  a  competent  witness,  either  because  he  is  an  accomplice  in 
the  commission  of  crime  or  because  he  admits  that  he  has  pre- 
viously sworn  falsely  in  reference  to  the  same  transaction. 
(People  v.  O'Neil,  109  N.  Y.  251.) 

Andrews,  J.     This  is  one  of  the  series  of  cases  arising  on 
indictments  for  bribery  in  connection  with  the  grant  of  the 
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Broadway  Surface  Railroad  franchise,  by  the  common  council 
of  the  city  of  New  York,  in  1884.  The  defendant  was  a 
member  of  the  board  of  aldermen  and  voted  for  the  granting 
of  the  franchise.  He  has  been  twice  tried  on  the  indictment. 
On  the  first  trial  .the  jury  disagreed,  and  on  the  second  trial, 
in  November,  1866,  he  was  convicted.  The  conviction  was 
affirmed  on  appeal  to  the  General  Term  of  the  Supreme  Court, 
and  this  appeal  is  from  the  judgment  of  affirmance.  Exceptions 
were  taken  by  the  defendant  on  the  trial  to  certain  rulings  in 
the  proceedings  in  impanneling  the  jury,  to  the  admission  and 
rejection  of  evidence,  and  to  the  charge  to  the  jury,  and  to 
refusals  to  charge.  The  assignments  of  error  are  to  be  consid- 
ered and  decided  in  view  of  section  542  of  the  Code  of  Criminal 
Procedure,  which  requires  the  appellate  court,  on  an  appeal  in  a 
criminal  case,  to  "  give  judgment  without  regard  to  technical 
errors  or  defects  which  do  not  affect  the  substantial  rights  of  the 
parties."  The  questions  in  respect  to  the  impanneling  of  the 
jury  will  first  be  considered. 

Each  juror  drawn  as  he  was  called,  was  examined  first 
by  the  prosecution  and  then  by  the  defense  as  to  his 
qualifications  as  a  juror,  no  formal  challenge  being  inter- 
posed by  either  party,  and,  unless  set  aside  by  the  court 
for  bias  or  other  cause,  took  his  seat  in  the  box,  but  without 
being  then  sworn  as  a  juror  in  the  case.  Neither  party 
exercised  the  right  of  peremptory  challenge  until  after  the 
box  was  full.  The  People  then  challenged  peremptorily  six 
of  the  twelve  jurors  in  the  box,  and  others  were  selected  to 
take  their  places,  and  the  district  attorney  then  declared  him- 
self content  .with  the  jury.  The  counsel  for  the  defense 
thereupon,  before  the  defendant  had  exercised  the  right  of 
peremptory  challenge  at  all,  claimed  and  insisted  that  the  pro- 
secution were  boun,d,  if  it  desired  to  challenge  peremptorily 
any  of  the  jurors  then  in  the  box,  to  exercise  the  right  at  that 
time  and  before  the  defendant  exercised  his  right.  The  court 
refused  at  that  time  to  rule  upon  the  point,  and  the  defendant 
excepted.  The  defendant  then  challenged  peremptorily  some 
of  the  jurors  in  the  box,  and  their  places  were  filled  as  before. 
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Subsequently  the  prosecution,  against  the  objection  and  excep- 
tion of  the  defendant,  was  permitted  to  challenge  peremptorily 
jurors  who  were  in  the  box  when  the  district  attorney 
first  declared  himself  content,  and  who  were  not  among 
the  six  excluded  upon  his  peremptory  challenge  in  the 
first  instance.  Afterwards  the  district  attorney  was  per- 
mitted, in  repeated  instances,  against  the  remonstrance  and 
exception  of  the  defendant,  to  resume  the  right  of  peremptory 
challenge  after  peremptory  challenges  had  been  interposed  by 
the  defendant,  and  to  challenge  peremptorily  jurors  who  were 
in  the  box  when  the  defendant  commenced  to  challenge,  not 
excluded  on  his  challenge,  and  as  to  whom  the  district  attorney 
had  before  declared  himself  content.  The  court  several  times 
overruled  the  point  raised  by  the  defendant  that  the  People 
were  bound  to  exercise  the  right  of  peremptory  challenge  first. 
The  court,  on  one  occasion,  said :  "  I  have  already  passed  upon 
that  subject.  I  did  hold,  probably  not  in  this  case  nor  on  this 
trial,  but  I  did  on  a  former  trial,  that  either  side  had  a  right 
to  interpose  a  peremptory  challenge  up  to  the  very  moment 
the  jury  were  sworn.  I  shall  adhere  to  that  ruling  and  give 
you  the  benefit  of  an  exception."  The  ruling  was  plainly  erro- 
neous. The  subject  is  regulated  by  statute.  Section  385  of  the 
Code  of  Criminal  Procedure,  as  amended  in  1882,  declares  that 
"  challenges  to  an  individual  juror  must  be  taken  first  by  the 
People  and  then  by  the  defendant."  The  next  section  prescribes 
the  order  in  which  challenges  shall  be  taken,  first  challenges  for 
cause,  and  next  peremptory  challenges.  The  language  of  section 
385  precludes  argument.  The  learned  judge  in  overruling  the 
defendant's  contention  acted  doubtless  under  a  misapprehension 
of  the  statutory  rule.  The  only  answer  to  the  exception  of 
the  defendant  on  this  point,  if  there  is  any,  is  to  be  found  in 
section  542,  before  quoted.  If  the  error  did  not  affect  a  sub- 
stantial right  of  the  defendant,  it  must  be  disregarded.  We 
are  of  opinion,  however,  that  the  order  in  which  peremptory 
challenges  are  to  be  taken  is  matter  of  substance,  and  that 
section  385,  so  far  at  least  as  it  requires  the  People  to  first 
exercise  the  right  of  peremptory  challenge,  is  imperative  and 
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not  directory.  The  right  of  peremptory  challenge  given  to 
an  accused  person  is  a  substantial  right.  Blaokstone  says : 
"  It  is  full  of  tenderness  and  humanity  to  prisoners,  for  which 
the  English  laws  are  justly  famous."  (2  Bl.  Com.  352.)  By 
the  ancient  common  law  it  seems  that  the  crown  had  the  right 
of  peremptory  challenge,  but  this  was  changed  by  statute  33, 
Edward  1,  statute  4,  which  took  away  the  right  and  required 
the  king  to  assign  cause  of  challenge  in  all  cases.  This  statute 
was  evaded,  to  some  extent,  by  the  construction  of  the  courts, 
which  permitted  the  prosecution  to  set  aside  a  juror  for  the 
time  being  without  assigning  cause  until  after  the  whole  panel 
was  gone  through  with,  and  it  appeared  that  a  full  jury  could 
not  be  obtained  without  the  juror  challenged.  (2  Haw.  Ch. 
43,  §  3 ;  Bish.  Crim.  Pro.  §  937  et  seq.)  In  this  state  a  limited 
right  of  peremptory  challenge  was  given  to  the  People  on  trials 
of  indictments  for  murder  and  other  felonies  by  chapter  332 
of  the  Laws  of  1858,  five  on  trials  of  indictments  for  murder 
and  felonies  punishable  with  imprisonment  for  more  than  ten 
years,  and  in  other  cases  three.  But  the  defendant  was  allowed 
twenty  peremptory  challenges  in  case  of  an  indictment  for 
murder  or  felony,  punishable  with  ten  years  or  more  imprison- 
ment. (2  R  S.  734,  §  97.)  By  chapter  427  of  the  Laws 
of  1873,  it  was  provided  that  on  the  trial  of  all  felonies  or 
misdemeanors  the  prosecution  should  be  entitled  to  the  same 
number  of  peremptory  challenges  as  are  given  to  the  defend- 
ant. It  will  be  observed  that  from  the  earliest  times  the 
right  of  peremptory  challenge  was  the  privilege  of  the 
accused.  The  statute  of  Edward  I  was  enacted,  as  Lord  Coke 
says  (Coke  Lyt.  1566),  to  put  an  end  to  the  practice  of  per- 
mitting the  king  to  challenge  peremptorily,  because  it  was 
found  to  be  mischievous  to  the  subject,  tending  to  infinite 
delays  and  dangers.  When  first  permitted  in  this  state  the 
right  was  greatly  restricted,  and  until  the  act  of  1873,  a  much 
larger  number  of  peremptory  challenges  was  given  to  an 
accused  person  than  to  the  prosecution.  The  act  of  1873,  did 
not  prescribe  in  what  order  the  right  of  peremptory  challenge 
should  be  exercised.    This  was  first  prescribed  by  section  385 
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of  the  Code  of  Criminal  Procedure,  and  the  requirement  of 
that  section,  that  the  People  shall  challenge  first,  is  the  only 
substantial  advantage  remaining  to  a  defendant.  The  require- 
ment of  section  542  of  the  Code  of  Criminal  Procedure  is  to 
be  reasonably  and  fairly  applied.  The  court  is  no  longer 
required,  to  reverse  a  conviction  because  a  mere  technical  error 
is  disclosed  by  the  record.  If  error  is  found  it  may  be  dis- 
regarded if  it  appears  that  no  substantial  right  of  the  defendant 
was  prejudiced.  But  it  is  plain  that  every  statutory  provision 
intended  for  the  benefit  of  the  accused  confers  a  substantial 
right  which  cannot  be  disregarded  without  his  consent. 
In  civil  cases  where  property  is  sought  to  be  taken,  or  title 
divested  under  statutory  proceedings,  it  is  the  familiar  and 
settled  doctrine  that  the  statute  must  be  strictly  followed,  and 
every  provision  having  the  least  semblance  of  benefit  to  the 
owner  must  be  complied  with  or  else  the  proceeding  is  void. 
The  same  principle  applies  with  even  greater  force  where  the 
proceeding  may  affect  life  or  liberty.  It  is  plain,  we  think, 
that  the  statute  prescribing  the  order  of  peremptory  challenges 
in  criminal  cases  was  intended  for  the  benefit  of  the  defendant. 
The  prosecution  being  first  required  to  exhaust  its  peremptory 
challenges  relieves  the  defendant  from  using  his  challenges  in 
cases  where  the  juror  challenged  by  the  prosecution  was  also 
unacceptable  to  the  defendant,  and  thereby  preserves  his  chal- 
lenges to  be  used  in  other  cases.  There  is  a  choice,  moreover,  as 
between  qualified  jurors.  Both  the  prosecution  and  the  accused 
may  reject,  on  peremptory  challenge,  a  qualified  juror  without 
assigning  cause.  The  right  of  peremptory  challenge  was  origin- 
ally given  to  the  accused  that  he  might  exclude  from  the  jury  a 
juror  against  whom  he  entertained  a  prejudice,  although  not 
founded  upon  any  reason  which  would  disqualify  him.  So, 
also,  where  he  has  a  preference  in  favor  of  a  juror  legally 
selected  and  qualified  to  sit,  who  is  not  peremptorily  challenged 
by  the  prosecution  in  the  first  instance,  the  observance  of  the 
statute  secures  to  the  accused  his  presence  on  the  jury.  On 
the  other  hand,  if  the  prosecutor  is  permitted  to  reserve  its 
peremptory  challenge  after  the  right  has  been  exercised   by 
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the  defendant,  he  is  enabled  to  acquire  information  as  to  what 
jurors  are  satisfactory  to  the  defendant,  and  to  exclude  them 
from  the  panel  for  that  reason.  This  is  an  advantage  to  which, 
under  the  statute,  he  is  not  entitled.  If  the  practice  pursued 
in  this  case  can  be  maintained,  we  see  no  reason  why  the  prose- 
cutor might  not,  in  the  first  instance,  have  refused  to  challenge 
at  all,  reserving  his  right  to  challenge  peremptorily  until  after 
the  defendant  had  challenged.  The  statute  would  be  nullified 
in  that  case  no  more  than  by  the  course  actually  pursued.  The 
statute  prescribing  the  order  in  which  peremptory  challenges 
should  be  made  was  not  $,  mere  rule  of  procedure  for  the 
orderly  conduct  of  criminal  trials.  It  was  a  right  secured  to 
the  defendant.  It  had  at  least  the  semblance  of  benefit  to  the 
accused.  The  statute  is  peremptory,  and  violation  of  its  pro- 
visions was  a  substantial,  and  not  a  mere  technical  error. 

Three  persons  who  served  on  the  jury,  viz.,  Henry  Otten- 
burg,  Oeorge  K.  Davis  and  John  J.  Boss,  were  each  examined 
preliminarily  on  oath  as  to  their  qualifications  as  jurors,  and 
were  declared  competent  by  the  court.  The  defendant  excepted 
to  the  ruling,  and  it  is  insisted  that  these  jurors  should  have 
been  excluded  from  the  jury  on  the  ground  that  they  had 
formed  and  expressed  an  opinion  touching  the  guilt  or  inno- 
cence of  the  defendant  and  were  not  impartial.  The 
General  Term,  in  its  opinion,  in  considering  the  excep- 
tions taken  to  the  ruling  of  the  court  in  respect  to  these  jurors, 
declared  that  the  jurors  Ottenburg  and  Davis,  upon  their  own 
statements,  were  clearly  incompetent  to  sit  as  jurors  under  the 
decision  in  the  case  of  People  v.  Greenfield  (74  N.  T.  277) 
and  "  should  have  been  rejected."  But  the  opinion  goes  on  to 
state  that  the  "  error  is  not  fatal  for  the  reason  that  the  defend- 
ant had,  when  the  jury  were  about  to  be  sworn,  four  peremptory 
challenges,  and  he  could  have  protected  himself  by  the  use  of 
these  from  the  apprehended  injustice  of  the  acceptance  of  the 
objectionable  jurors."  Before  proceeding  to  the  particular  con- 
sideration of  the  exceptions  to  the  admission  of  these  jurors, 
and  to  avoid  misconstruction  of  our  conclusion,  it  is  proper  to 
consider  what  power  is  vested  in  an  appellate  court,  by  the 


296  People  v.  McQuade.  [Oct., 

Opinion  of  the  Court,  per  Andrews,  J. 

present  Code  of  Criminal  Procedure,  in  reviewing  the  decision 
of  a  trial  court  overruling  a  challenge  for  actual  bias.  Section 
376,  subdivision  2  of  the  Code,  defines  actual  bias  to  consist 
in  the  existence  of  such  a  state  of  mind,  on  the  part  of  the 
juror,  which  satisfies  the  court  in  the  exercise  of  a  sound  dis- 
cretion, that  such  juror  cannot  try  the  issue  impartially  and 
without  prejudice  to  the  substantial  rights  of  the  party  challeng- 
ing. It  is  substantially  what  was  formerly  known  as  a  cause  of 
challenge  to  the  polls  for  favor,  the  question  being  as  to  the 
indifferency  of  the  juror,  as  matter  of  fact,  as  distinguished 
from  a  challenge  for  principal  cause,  where  the  law,  upon  the 
challenge  being  found  to  be  true,  adjudged  the  juror  disquali- 
fied. It  was  well  settled  under  the  former  practice,  prior  to  the 
act  chapter  427  of  the  Laws  of  1873,  that  on  the  trial  of  a 
challenge  to  the  polls  for  favor,  the  decision  of  the  triers  or  of 
the  court  (where  the  court  was  substituted  as  the  triers),  on 
the  question  of  indifferency,  was  final  and  not  reviewable. 
(People  v.  Bodme,  1  Denio,  308  ;  People  v.  /Sanchez,  22  N.  Y. 
147.)  But  the  act  of  1873,  which  made  all  challenges  triable 
by  the  court  only,  provided  for  a  review  on  writ  of  error  or 
certiorari  of  any  decision  of  the  court  on  the  trial  of  a  chal- 
lenge. It  was  subsequently  held  in  People  v.  Thomas  (67 
N.  T.  218),  in  construing  the  act  of  1873,  that  it  extended 
the  power  of  the  appellate  court  in  respect  to  the  review  of 
the  decision  of  the  court  on  challenges  for  favor,  and  conferred 
jurisdiction,  on  writ  of  error  or  certiorari,  to  review  the  deci- 
sion of  the  trial  court  on  the  facts  as  well  as  upon  the  law. 
This  decision  was  followed  in  People  v.  Greenfield  (supra), 
and  the  court  in  that  case  reversed  the  conviction  on  the 
ground  that  the  trial  judge  erred  in  his  judgment  on  the  facts 
in  overruling  challenges  for  favor  interposed  to  two  of  the 
jurymen  who  sat  in  the  case.  These  decisions  would  be 
authoritative  as  to  our  right  in  the  present  case  to  review  the 
determination  of  the  trial  judge  on  the  merits  in  the  case  of 
the  jurors  Ottenburg,  Davis  and  Ross,  if  the  statute  of  1873 
is  still  in  force,  and  to  reverse  the  conviction,  if  we  reach  the 
conclusion  that  the  decision  of  the  trial  judge  that  the  jurors 
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were  free  from  actual  bias,  although  not  erroneous  as  matter 
of  law,  was,  nevertheless,  erroneous  in  fact,  and  that  in  the 
exercise  of  a  wise  discretion  and  in  justice  to  the  defendant, 
these  jurors  ought  to  have  been  set  aside.  But  section  455  of 
the  Code  of  Criminal  Procedure  explicitly  confines  exceptions 
which  may  be  taken  by  a  defendant,  on  the  trial  of  indict- 
ments, to  exceptions  made  to  the  decision  of  the  court  on 
matter  of  law,  "  and  not  otherwise,  in  the  following  cases : 
(1.)  In  disallowing  a  challenge  to  the  panel  of  the  jury.  (2.) 
In  admitting  or  rejecting  testimony  on  the  trial  of  a  challenge 
for  actual  bias  to  any  juror  who  participated,  or  in  allowing 
or  disallowing  such  challenge.  (3.)  In  admitting  or  rejecting 
witnesses  or  testimony,  or  in  deciding  any  question  of  law,  not 
a  matter  of  discretion,  or  in  charging  the  jury."  It  will  be 
observed  that  by  this  section  an  exception  lies  to  the  improper 
admission  or  exclusion  of  evidence  on  the  trial  of  a  challenge 
to  a  juror  who  participates  in  the  verdict,  or  where,  as  matter 
of  law,  the  court  erred  in  allowing  or  disallowing  a  challenge. 
But  no  right  is  given  to  except  to  the  decision  of  a  judge  on 
the  facts,  and  we  find  no  provision  in  the  Code  for  a  review 
of  decisions  on  the  trial,  other  than  those  to  which  an  excep- 
tion lies.  It  seems,  therefore,  that  the  Code  has  restored  the 
law  as  it  originally  stood,  and  that  the  decision  of  the  trial 
judge,  on  the  question  of  indiff erency,  is  not  reviewable,  except 
in  the  absence  of  any  evidence  to  support  it,  in  which  case  it 
is  an  error  of  law  to  which  an  exception  lies.  The 
question  raised  on  the  exceptions  to  the  decisions  of  the 
court  in  overruling  the  challenges  to  the  jurors  Ottenburg, 
Davis  and  Ross,  turns,  therefore,  upon  the  point  whether  the 
evidence  disclosed  a  condition  of  mind  on  their  part  which,  as 
matter  of  law,  rendered  them  incompetent  jurors  for  actual 
bias.  We  fully  concur  with  the  opinion  of  the  General  Term 
that  these  persons  ought  not  to  have  been  permitted  to  sit  as 
jurors,  and  we  are  further  of  opinion  that  some  of  them,  at 
least,  were  legally  incompetent  by  reason  of  actual  bias,  dis- 
closed on  the  face  of  their  own  testimony.  The  juror  Otten- 
Siokbls— Vol.  LXV.     38 
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burg  stated  that  he  had  read  and  talked  of  the  case  and  had 
formed  an  opinion  touching  the  guilt  or  innocence  of  the 
defendant  prior  to  his  first  trial ;  that  he  had  read  much  of 
the  evidence  on  that  trial  and  that  his  opinion  remained  the 
same ;  that  it  amounted  to  a  conviction ;  that  what  he  had 
read  of  the  proceedings  of  the  board  of  aldermen  in  respect 
to  granting  the  franchise  to  the  Broadway  Surface  Road  had 
created  a  strong  and  decided  prejudice  against  those  members 
who  voted  for  it.  Being  asked,  "  And  that  prejudice  would 
go  with  you  in  the  jury  box,  would  it  not,"  answered,  "  If  I 
am  sworn  I  would  take  it  with  me  in  the  jury  box  and  it 
would  remain  with  me  until  the  evidence  m  the  case  was 
sufficient,  in  my  opinion,  to  remove  that  prejudice ;  and  whether 
it  would  be  sufficient  or  not  I  cannot  tell  until  I  hear  it ;  and 
whether  the  prejudice  I  now  have  would  influence  my  verdict 
would  depend  on  the  strength  of  the  evidence  that  would  be 
introduced  in  the  case ;  if  the  evidence  was  very  strong  and 
very  convincing,  it  would  do  away  with  my  opinion,  and  if  it 
was  not,  I  would  have  my  opinion."  The  juror,  both  before 
and  after  giving  this  evidence,  stated,  in  answer  to  the  ques- 
tion of  the  district  attorney,  following  substantially  the  lan- 
guage of  section  376  of  the  Code,  that  he  believed  such 
impression  or  opinion  would  not  influence  his  verdict  and  that 
he  could  render  an  impartial  verdict  according  to  the  evi- 
dence. But  at  the  very  conclusion  of  his  examination 
he  stated,  in  response  to  an  inquiry  of  the  defendant's 
counsel  that  substituting  the  word  "opinion"  for  the 
word  "prejudice,"  he  intended  to  stand  by  the  answers 
previously  given  to  the  questions  of  the  defendant's  counsel. 
The  juror  Davis  stated,  on  his  examination  by  the  defend- 
ant's counsel,  that  he  had  both  formed  and  expressed  an 
opinion  in  the  case,  a  decided  opinion.  Q.  "  And  would  it 
remain  with  you  and  influence  your  action  as  a  juror  until 
there  had  been  evidence  sufficient  introduced  to  remove  or 
change  it  ?  A.  Well,  I  don't  know  how  I  would  answer  that ; 
if  the  testimony  was  given  as  before,  I  think  my  opinion 
would  be  the  same.     Q.  Then  I  infer  that  you  have  read 
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something  of  all  the  evidence  given  on  the  former  trial  ?  A. 
Very  carefully.  Q.  The  whole  of  it  ?  A.  Yes,  sir,  sub- 
stantially so.  Q.  And  upon  that  you  formed  your  opinion  ? 
A.  I  did.  Q.  And  if  the  evidence  proved  to  be  correctly 
reported,  proved  to  have  been  correctly  reported,  then  your 
opinion  as  a  juror  will  be  the  opinion  you  now  entertain  ? 
A.  If  the  sworn  testimony  is  given,  yes,  sir ;  and,  unless  there 
was  testimony  introduced  on  one  side  or  the  other  on  this  trial 
sufficient  to  change  the  opinion  that  I  formed  from  the  testi- 
mony taken  on  the  other  trial,  I  would  render  my  verdict 
according  to  my  present  opinion.  Q.  And  would  that  opinion 
influence  you  in  the  reception  of  the  evidence  as  it  came  from 
the  witness  stand,  that  is  to  say,  as  a  witness  appeared  on  the 
stand  to-day  on  this  trial,  and  you,  notwithstanding  what  you 
had  read  of  his  evidence  before,  would  you  be  predetermined 
one  way  or  the  other  to  credit  or  discredit  that  witness'  testi- 
mony by  your  present  opinion?  A.  I  think  not.  Q.  You 
think  not?  A.  I  think,  perhaps,  the  evidence  might  appear 
different  to  me  when  I  heard  it  directly  given,  than  when  I 
read  it.  Q.  You  think  your  present  opinion  would  not  affect 
the  weight  or  influence  that  you  might  give  to  the  evidence 
in  this  case  as  it  was  delivered  from  the  witness  stand  ?  A. 
I  think  it  would  not ;  I  might  be  unconsciously  influenced ;  I 
do  not  know ;  I  think  it  would  not  influence.  Q.  Do  you 
suppose  that  if  the  evidence,  as  delivered  by  the  witness  on 
this  trial,  should  leave  your  mind  somewhat  in  doubt  as  to  the 
verdict  at  which  you  should  arrive,  would  your  present  opinion 
influence  you  in  that  event  one  way  or  another  ?  A.  I  do  not 
know  how  to  answer  that  question;  if  it  left  my  mind  in 
doubt,  I  should  not  want  to  vote  either  way.  Q.  Well,  sup- 
pose you  should  find  yourself  in  that  position  on  this  trial, 
should  your  present  opinion  influence  or  guide  your  action  at 
all  ?  A.  It  might.  Q.  Do  you  believe  it  would  in  that  event  ? 
A.  Well,  I  really  could  not  say  what  effect  it  would  have.  Q. 
Are  you  in  doubt  as  to  what  effect  it  would  have  ?  A.  I  am, 
and  am  not  able  to  say  what  effect  it  would  have  in  that  event. " 
The  juror  further  stated :  "  I  have  discussed  it  (the  case)  with 


300  Pboplk  v.  McQuadb.  |  Oct., 

Opinion  of  the  Court,  per  Andrews,  J. 

a  great  many  people,  but  not  always  expressed  an  opinion,  but 
I  have  expressed  an  opinion  several  times.     Q.  How  many 
different  times  and  on  how  many  different  occasions  should 
you  say  you  had  given  expression  to  your  opinion  ?    A.  Well, 
half  a  dozen  times.     Q.  And  to  half  a  dozen  persons  ?    A. 
Well,  there  may  have  been  sometimes  several  people  present 
when  the  opinion  was  expressed ;  I  have  entered  into  a  dfe- 
<5U8sion  on  the  subject  with  people  when  sometimes  different 
sides  were  maintained,  one  maintaining  one  side  and  the  other 
the  other,  and  it  has  been  a  subject  of  discussion  between  us, 
and,  as  a  result  of  that  discussion,  opinions  have  been  expressed." 
The  juror  Boss  had  read  more  or  less  of  the  testimony  on 
the  former  trial,  had  formed  an  opinion  which  he  then  enter- 
tained, and  his  condition  of  mind  in  respect  to  the  case  was 
very  similar  to  that  disclosed  by  the  jurors  Ottenburg  and  Davis. 
It  is  very  clear  that  prior  to  the  act  of  1872  these  jurors  would 
have  been  excluded  on  a  challenge  for  principal  cause.     So, 
also,  under  the  act  of  1873,  according  to  the  case  of  People 
v.  Greenfield  (supra),  this  court  would  have  reversed  the  con- 
viction for  the  error  of  the  trial  court  in  its  finding  on  the 
fact  in  respect  to  actual  bias.     There  has  been  no  change  in 
the  fundamental  rule  that  an  accused  person  is  entitled  to  be 
tried  by  a  fair  and  impartial  jury.     Formerly  the  fact  that 
a  juror  had  formed  and  expressed  an  opinion  touching  the 
guilt  or  innocence  of  a  person  accused  of  crime,  was  in  law  a 
disqualification,  and  although  he  expressed  an  opinion  that  he 
<5ould  hear  and  decide  the  case  upon  the  evidence  produced, 
this  did  not  render  him  competent.     The  statute  of  1872 
changed  the  pre-existing  rule  by  enacting,  in  substance,  that 
an  existing  opinion  or  inference  as  to  the  guilt  or  innocence 
of  an  accused  person  should  not  be  a  sufficient  ground  of  chal- 
lenge to  a  juror  if  he  could  declare  on  oath  his  belief  that  such 
opinion  or  inference  would  not  influence  his  verdict,  and  that 
he  could  render  an  impartial  verdict  according  to  the  evidence, 
and  the  court  should  be  satisfied  that  the  juror  did  not  enter- 
tain such  a  present  opinion  or  impression  as  would  influence 
his  verdict.     The  substance  of  this  provision  in  the  act  of  1872 
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is  incorporated  in  section  376  of  the  Code  of  Criminal  Pro- 
cedure. Now,  as  formerly,  an  existing  opinion  by  a  person 
called  as  a  juror,  of  the  guilt  or  innocence  of  a  defendant 
charged  with  crime,  is  prima  facie  a  disqualification,  but  it  is 
not  now  as  before  a  conclnsive  objection,  provided  the  juror 
makes  the  declaration  specified,  and  the  court,  as  judge  of  the 
fact,  is  satisfied  that  such  opinion  will  not  influence  his  action. 
But  the  declaration  must  be  unequivocal.  It  does  not  satisfy 
the  requirement  of  the  statute  if  the  declaration  is  qualified 
or  conditional.  It  is  not  enough  to  be  able  to  point  to  detached 
language  which,  alone  considered,  would  seem  to  meet  the 
statute  requirement,  if,  on  construing  the  whole  declaration 
together,  it  is  apparent  that  the  juror  is  not  able  to  express  an 
absolute  belief  that  his  opinion  will  not  influence  his  verdict. 
It  cannot,  we  think,  be  justly  claimed  that  the  jurors, 
Ottenburg  and  Davis,  in  view  of  their  testimony,  as  a  whole, 
made  the  declaration  required  by  the  statute.  They  had  an 
opinion  in  the  case  which  was  a  conviction.  It  was  founded 
upon  the  most  authentic  knowledge  of  the  criminating  facts, 
viz.,  the  testimony  on  the  former  trial,  which  was  reproduced 
on  the  trial  in  which  they  participated.  Fairly  construed,  their 
declaration  of  their  belief  that  they  could  render  an  impartial 
verdict  was  qualified  by  a  doubt  and  was  not  sure  and  absolute. 
The  defendant  was  at  least  entitled  to  a  certain  and  unequivocal 
declaration  of  their  belief  that  they  could  decide  the  case  unin- 
fluenced by  their  previous  opinions,  and  this  their  evidence, 
taken  as  a  whole,  did  not  contain,  and,  as  matter  of  law,  they 
should  have  been  set  aside.  The  answer  of  the  General  Term 
to  this  assignment  of  error,  that  when  the  jury  was  sworn  the 
defendant  had  four  peremptory  challenges  unused,  which  he 
might  have  employed  in  excluding  the  three  jurors  in  question, 
was  not  sufficient.  This  precise  question  was  considered  and 
determined  by  the  old  Supreme  Court  in  People  v.  Bodine 
(1  Den.  308),  and  again  in  Freeman  v.  People  (4  Den.  31),  both 
notable  cases  in  this  state.  In  People  v.  Bodine.  the  prisoner 
had  challenged  but  thirteen  jurors  peremptorily,  although  she 
might  have  challenged  twenty.   It  was  argued  that  as  she  might 
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have  excluded  all  those  who  were  challenged  for  favor  and 
improperly  allowed  to  sit  on  the  jury,  she  was  precluded  from 
availing  herself  of  the  exception.  But,  in  answer  to  this  claim, 
Bkardsley,  J.,  in  pronouncing  the  opinion  of  the  court 
reversing  the  conviction,  said,  "  every  person  on  trial  is  entitled 
to  a  fair  and  impartial  jury,  and  to  secure  this  object 
challenges  for  cause  are  allowed  and  are  unlimited.  If 
adequate  cause  be  shown,  the  juror,  in  every  instance,  should 
be  set  aside.  This  is  the  right  of  the  party  challenging,  and 
is  in  no  case  to  be  granted  as  a  favor.  Such  is  plainly  the  law 
where  peremptory  challenges  do  not  exist,  and  where  they  do, 
the  rule  is  the  same.  *  *  *  Those  who  challenge  per- 
emptorily, may  challenge  for  cause.  Nor  is  this  an  idle  cere- 
mony which  the  judge  may,  in  any  case,  overlook  or  disregard. 
He  is  bound  ex  debito  justiUcBj  to  receive  the  challenge  and 
dispose  of  it  as  the  law  requires.  He  certainly  would  not  be 
allowed  to  disregard  a  challenge  for  cause,  and  turn  the  party 
making  it  over  to  his  peremptory  challenges;  nor,  in  my 
opinion,  can  the  fact  that  the  party  still  has  peremptory  chal- 
lenges at  his  command  deprive  him  of  any  redress  which  the 
law  would  otherwise  give  for  a  violation  of  his  right.  *  *  * 
In  no  case  is  the  prisoner  bound  to  resort  to  his  right  to  make 
peremptory  challenges.  It  is  armor  which  he  may  wear  or 
decline  at  his  pleasure.  It  is  for  his  own  exclusive  considera- 
tion and  decision,  and  the  court  has  no  right  to  interfere  with 
his  determination.  Nor  should  the  prisoner's  refusal  to  make 
use  of  her  peremptory  challenges,  as  she  might  have  done, 
preclude  her  from  raising  objections  to  what  was  done  by  the 
judge ;  and  if,  in  truth,  errors  were  committed,  I  do  not  see 
that  it  is  less  our  duty  to  correct  them,  than  it  would  have  been 
if  the  prisoner  had  fully  exhausted  her  peremptory  challenges." 
This  doctrine,  so  fully  and  carefully  enunciated  in  this  caae, 
was  reaffirmed  in  People  v.  Freemcm.  The  decision  in  People 
v.  Bodme,  made  in  1845,  has  been  regarded  as  the  settled  law 
of  this  state  upon  this  question  from  that  time,  and  the 
casual  observations  of  the  court  in  the  People  v.  Casey  (96 
N.  Y.  115),  and  People  v.   Carpenter  (102  id.  238),  where 
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the  point  was  not  a  material  one,  were  not  intended  to 
disturb  or  overrule  the  doctrine  settled  by  the  prior  cases. 
The  defendant,  by  the  use  of  three  of  his  remaining 
challenges,  might  have  excluded  the  three  jurors  from  the 
box.  This  would  have  left  him  but  one  peremptory  challenge 
to  use  in  filling  their  places.  He  could  not  know  that  jurors 
less  objectionable  would  be  selected,  nor  that  the  district 
attorney  might  not  then  use  his  remaining  peremptory 
challenges  as  he  had  done  before  in  rejecting  jurors  in  the 
box,  with  whom  both  parties  had  declared  themselves  content. 
The  defendant  was  not  compelled  to  place  himself  in  this 
dilemma,  but  was  entitled  to  rely  upon  his  exception  to  the 
overruling  of  his  challenges  for  bias. 

Exceptions  were  taken  to  other  rulings  on  the  impanneling 
of  the  jury,  only  one  of  which  will  be  noticed.  One  Piatt, 
was  called  as  a  juror  and  the  district  attorney  proceeded  to 
examine  him  as  to  his  qualifications.  He  was  asked  if  he 
knew  any  of  the  lawyers  engaged  in  the  case,  and  he  answered 
that  he  knew  Mr.  Newcombe,  one  of  the  counsel  for  the 
defendant.  The  record  then  proceeds  as  follows :  "  Q.  Had 
you  any  business  with  him  ?  A.  Very  little.  Q.  You  had 
some?  A.  Yes,  sir.  Q.  Has  he  been  counsel  for  you,  Mr. 
Piatt?  A.  He  has  not  in  any  case,  just  for  advice.  Mr. 
Mabtine  —  I  submit  the  challenge.  The  Court  — I  think  he 
had  better  be  excused.  He  says  he  has  advised  with  Mr.  New- 
combe.  You  (Mr.  N.)  have  so  many  clients  you  cannot  recol- 
lect them  all.  The  Witness— Well,  it  is  a  kind  of  roundabout 
matter.  Mr.  Newoombe  —  I  don't  know  that  I  was  ever 
counsel  for  Mr.  Piatt.  The  Court — He  says  you  gave  him 
advice.  The  Witness  —  Not  in  any  business  way,  only  I 
was  called  there.  The  Court  —  I  think  your  acquaintance 
with  Mr.  Newcombe  will  disqualify  you  from  serving  in  the 
case.  Exception  by  defendant."  The  juror  was  excluded 
because  he  was  acquainted  with  one  of  the  counsel  for  the 
defendant  and  had  advised  with  him  on  some  occasion  not  con- 
nected with  the  case  on  trial.  We  know  of  no  such  cause  of 
challenge.     The  Code  defines  certain  relations  between  a  juror 


304  People  v.  McQuade.  [Oct., 

Opinion  of  the  Court,  per  Andrews,  J. 

and  a  party  as  grounds  of  challenge  f or  implied  bias,among  which 
is  the  relation  of  client  and  attorney,  and  confines  the  causes  of 
challenge  for  implied  bias  to  the  enumerated  cases,  and  the 
cause  for  which  this  juror  was  excluded  is  not  among  them. 
(Code,  §  377.)  The  Code  also  defines  actual  bias  as  the  exist- 
ence of  such  a  state  of  mind  on  the  part  of  the  juror  in  refer- 
ence to  the  case,  or  to  either  party,  as  satisfies  the  court  that  the 
juror  cannot  try  the  case  impartially  and  without  prejudice  to 
the  substantial  rights  of  the  party  challenging  (§  376),  and 
declares  that  a  challenge  for  actual  bias  cannot  be  taken  for 
any  other  cause.  (§  378.)  We  have  found  no  precedent  for 
excluding  a  juror  upon  the  ground  assigned  by  the  court,  and, 
in  reason,  it  seems  quite  insufficient,  nor  is  it  warranted  by  the 
statute.  But  it  is  insisted  on  behalf  of  the  People  that  even 
if  the  trial  court  erred  in  excluding  this  juror,  as  he  did  not 
sit,  the  ruling  is  one  to  which  an  exception  did  not  lie.  This 
contention  is  founded  on  a  misconstruction  of  the  second  subdi- 
vision of  section  455  of  the  Code  of  Criminal  Procedure,  which 
permits  an  exception  to  be  taken  "  in  admitting  or  rejecting 
testimony  on  the  trial  of  a  challenge  for  actual  bias,  to  any 
juror  who  participated  in  the  verdict,  or  in  allowing  or  dis- 
allowing such  challenge."  This  subdivision  is  construed  by 
the  counsel  for  the  People  as  if  the  words  "  who  participated 
in  the  verdict "  followed,  instead  of  preceded,  the  last  clause, 
thereby  limiting  the  right  of  exception  in  all  cases  to  rulings 
as  to  jurors  who  participated  in  the  verdict.  This  construc- 
tion is  manifestly  erroneous.  The  last  clause  permits  an 
exception  as  well  when  the  challenge  is  allowed  as  when  it  is 
disallowed,  or,  in  other  words,  when  the  challenge  is  sustained 
as  when  it  is  overruled.  If  the  challenge  is  sustained  the  juror 
necessarily  is  excluded  and  does  not  participate  in  the  verdict, 
but  an  exception  is  expressly  given  in  that  case  as  in  the  other. 
Construing  both  clauses  in  the  subdivision  together,  it  does  not 
permit  an  exception  to  a  ruling  in  admitting  or  rejecting  testi- 
mony on  the  trial  of  a  challenge,  except  where  the  challenge 
is  overruled  and  the  juror  participates  in  the  verdict,  but  does 
permit  an  exception  to  an  erroneous  rejection  of  a  juror  on 
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the  facts  appearing  in  the  case.  In  other  words,  if  the  juror, 
on  the  facts  proved,  was  a  competent  and  legal  juror,  an  excep- 
tion lies  to  his  rejection.  It  is  further  insisted  that,  admitting 
that  an  exception  lies,  it  is  not  reviewable  on  appeal  for  the 
reason  that  section  517,  authorizing  an  appeal  from  a  judg- 
ment of  conviction,  provides  that,  upon  the  appeal,  "  any 
decision  of  the  court  in  an  intermediate  order  or  proceeding 
forming  part  of  the  judgment-roll,  as  prescribed  in  section  485, 
may  be  reviewed,"  and  that,  by  section  485,  it  is  provided  that  the 
judgment-roll  shall  contain,  among  other  things,  "  a  copy  of  the 
minutes  of  a  challenge  to  a  juror  participating  in  the  verdict." 
The  argument  is,  that  as  only  the  proceedings  on  a  challenge 
to  a  juror  participating  in  the  verdict  are  required  to  be  incor- 
porated with  the  judgment-roll,  the  intention  of  the  statute 
was  to  confine  the  review  to  such  cases  only.  But  section 
485  also  provides  that  the  judgment-roll  shall  contain  the 
"  bill  of  exceptions,  if  there  be  one,"  and  all  exceptions  may 
be  incorporated  in  the  bill  of  exceptions.  (§  456.)  Under 
the  former  practice  the  proceedings  on  challenges  for  principal 
cause  were  entered  in  the  record,  but  it  was  otherwise  as  to 
proceedings  on  challenges  to  the  polls  for  favor,  although 
questions  of  law  arising  on  such  challenges  could  be  reviewed 
on  bill  of  exceptions.  (Beardsley  J.,  in  People  v.  Bodme, 
1  Den.  vwpra.)  Under  section  485  of  the  Code,  proceedings 
on  challenges  to  jurors,  who  participated  in  the  verdict, 
must  be  incorporated  in  the  judgment-roll,  and  decisions 
thereon  may  be  reviewed  on  exceptions  as  of  course, 
but  if  the  defendant  desires  a  review  of  his  exceptions 
where  the  challenges  were  sustained,  he  must  incorporate  them 
in  a  bill  of  exceptions,  to  be  settled  and.  annexed  to  the  roll. 
The  legal  right  of  a  defendant  may  be  violated  as  well 
by  excluding  competent  jurors,  as  by  admitting  incom- 
petent ones.  He  is  entitled  in  all  cases  to  a  fair  and  impar- 
tial jury,  but  he  is  also  entitled  to  insist  that  the  jury 
shall  be  selected  according  to  methods  established  with  a  view 
to  secure  a  just  and  impartial  administration  of  the  jury  sys- 
Sickels—  Vol.  LXV.     39 
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tem.  The  law  provides  for  the  exclusion  of  incompetent 
jurors  from  the  panel,  and,  also,  of  a  limited  number  by  peremp- 
tory challenge.  There  must  be  either  legal  cause  or  a  per- 
emptory challenge  to  justify  setting  asidea  juror  properly  drawn. 
The  court  cannot  arbitrarily,  and  without  cause,  set  aside  a 
competent  juror.  Neither  the  court  nor  the  parties  can 
select  the  jury  except  in  the  way  pointed  out  by  the  statute. 
The  intentional  omission  of  the  sheriff  to  summon  one  or 
more  of  the  jurors  drawn  to  serve  at  a  court  is,  by  the  Code, 
made  a  ground  of  challenge  to  the  whole  panel.  (§  362.) 
This  section  recognizes  the  principle  that  the  legal  right  of  a 
defendant  in  the  selection  of  a  jury,  may  be  violated,  although 
he  may  not  be  able  to  show  that  any  of  the  jurors  by  whom 
he  was  tried  were  not  fair  or  impartial.  This  court  had  occa- 
sion to  consider  this  general  subject  in  HUd/reth  v.  City  of 
Troy  (101  N.  Y.  234),  and  we  adhere  to  the  views  then 
expressed.  But  while  we  are  of  opinion  that  the  court,  in 
excluding  the  juror  Piatt,  committed  a  legal  error,  it  is  not 
necessary  to  decide  that  this  error  alone  would  require  a 
reversal  of  the  conviction.  It  may  be  that  the  erroneous 
exclusion  of  a  juror  from  the  panel,  by  mistake  or  inad- 
vertence, where  it  could  be  fairly  inferred  that  no  injury 
resulted  to  the  defendant,  might  be  disregarded  under  section 
542  of  the  Criminal  Code.  We  do  not  pass  upon  this  ques- 
tion. But  we  have  deemed  it  proper  to  call  attention  to  the 
ruling  in  the  case  of  this  juror,  and  to  express  our  opinion  as 
to  the  legal  validity  of  the  exception,  so  that  the  important 
principle  that  jurors  legally  drawn  can  only  be  excluded  by 
the  court  for  legal  cause,  may  not  be  lost  sight  of. 

We  think  errors  were  committed  in  the  admission  of  evidence : 
(1.)  The  prosecution  was  permitted,  against  the  objection  and 
exception  of  the  defendant,  to  prove,  by  the  clerk  of  the  court, 
that  Alderman  Sayles,  a  member  of  the  board  of  aldermen, 
and  one  of  the  thirteen  who  constituted  the  alleged  "  combine," 
had  been  indicted  for  bribery,  and  had  not  been  brought  to 
trial,  and  also  that  Keenan,  Dempsey,  De  Lacy  and  Maloney, 
persons  also  implicated  in  the  bribery,  were,  at  the  time  of 
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the  trial,  and  for  some  time  previous  thereto  had  been  absent 
from  the  jurisdiction  of  the  court,  and  were  residing  in  Canada. 
The  proof  of  the  latter  fact  preceded  in  order  of  time  the 
proof  as  to  the  indictment  against  Alderman  Sayles,  and  was 
objected  to  specifically  on  the  ground  that  the  fact  that  the 
persons  mentioned  had  departed  from  the  jurisdiction  of  the 
court,  was  incompetent  against  the  defendant.  'The  district 
attorney  openly  avowed  on  the  examination  of  the  clerk,  upon 
his  offer  to  prove  by  him  the  specific  reasons  why  Alderman 
Sayles  had  not  been  brought  to  trial,  that  the  proof  was  offered 
on  the  same  ground  that  he  had  offered  the  proof  that  had 
been  admitted,  of  the  present  residence  of  Keenan  and  others, 
viz.,  "  as  corroborative  evidence  of  the  story  of  Fullgraff  and 
Duffy,"  two  of  the  aldermen  alleged  to  have  been  engaged  in 
the  conspiracy,  and  who  had,  as  witnesses  for  the  prosecution, 
testified  to  facts  showing  the  commission  of  the  crime  charged. 
It  is  perfectly  plain  from  the  record  that  the  evidence  in 
respect  to  the  indictment  of  Alderman  Sayles,  and  the  absence 
of  Keenan  and  others  from  the  jurisdiction,  was  offered  and 
received  for  the  purpose  indicated  by  the  district  attorney. 
It  was  clearly  incompetent  for  this  or  any  other  purpose. 
Similar  evidence  was  given  on  the  trial  of  Sharp  (107  N.  Y. 
464),  and  was  held  incompetent,  although  the  avowed  purpose 
for  which  it  was  then  offered  and  received  was  to  account  for 
the  persons  named  not  being  called  as  witnesses  for  the  prose- 
cution. Here  it  was  offered  and  received  upon  the  vital  point 
of  the  corroboration  of  the  accomplices.  The  admission  of 
this  evidence  was  in  contravention  of  the  settled  rule  that 
only  the  acts  and  declarations  of  a  co-conspirator,  done  in  fur- 
therance and  execution  of  the  common  design,  are  admissible 
against  one  of  the  conspirators  on  trial  for  the  common 
offense,  and  that  when  the  conspiracy  is  at  an  end,  and 
the  purposes  of  the  conspiracy  have  been  fully  accomplished, 
or  the  conspiracy  has  been  abandoned,  no  subsequent  act 
or  declaration  of  one  of  the  conspirators  is  admissible  against 
another.  (1  Greenl.  Ev.  §  111 ;  3  id.  §  94 ;  People  v.  Barns, 
56  N.  Y.  103 ;  N".  7.  Guaranty  Co.  v.  Glecmn>  78  id.  503.) 
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It  is  scarcely  necessary  to  say  that  if  the  evidence  was 
inadmissible  on  the  main  issue,  it  was  equally  so  when  offered 
in  corroboration  of  the  witnesses  for  the  People.  The  error 
was  not  cured  by  what  occurred  on  the  summing  up  of  the  case 
to  the  jury,  especially  in  view  of  the  refusal  of  the  court  to 
charge  upon  the  request  of  the  defendant's  counsel,  "  that  the 
jury  had  no  right  to  consider  the  fact  that  certain  of  the  alder- 
men, alleged  to  have  been  in  the  supposed  corrupt  combination, 
are  now  out  of  the  jurisdiction  of  the  court." 

(2.)  It  appeared  that  Fullgraff  had  been  called  as  a  witness 
before  a  conqnittee  of  the  state  senate.  Evidence  was  admitted, 
under  objection  and  exception,  that  De  Lacy,  just  before  Full- 
graffs  examination  before  the  senate  commttee  in  1886,  had  a 
consultation  with  the  latter  and  said  to  him,  "  Well,  you  don't 
know  anything,  and  when  you  get  before  the  committee,  you  tell 
them  you  don't  know  anything,"  was  also  erroneously  admitted. 
The  fact  that  the  witness,  Fullgraff,  consulted  with  De  Lacy,  and 
had  an  understanding  with  him  as  to  how  he  should  testify 
before  the  senate  committee,  could  not  legally  affect  the 
defendant.  Tet  the  evidence  tended,  in  the  minds  of  the  jury, 
to  confirm  the  original  association  and  concert  testified  to  by 
the  witness,  and  to  give  credit  to  his  story,  although  wholly 
incompetent  for  that  purpose.  The  examination  before  the 
senate  committee  occurred  two  years  after  the  conspiracy  had 
been  accomplished.  Fullgraff,  it  is  true,  admitted  that  he 
swore  falsely  before  the  senate  committee,  but  the  defendant 
claimed  that  that  testimony  was  true  and  his  testimony  on  the 
trial  was  false.  The  People  were  not  entitled  to  show  that 
his  former  testimony  was  given  on  consultation  with  De  Lacy, 
one  of  the  "  combine,"  and  in  pursuance  of  an  arrangement 
to  which  the  defendant  was  not  a  party. 

There  were  many  exceptions  to  the  charge  and  to  refusals 
to  charge,  which  it  is  unnecessary  to  consider,  as  the  errors 
pointed  out  require  a  reversal  of  the  judgment.  Some  of 
these  exceptions  present  serious  questions,  but  we  are  not 
satisfied  that  the  exceptions  not  considered  are  well  founded, 
and  we  pass  them  without  special  examination. 
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For  the  reasons  stated  the  judgment  should  be  reversed, 
and  a  new  trial  granted. 

Earl,  Danforth  and  Finoh,  J  J.,  concur ;  Ruger,  Ch.  J., 
concurs  in  result. 

Peckham,  J.,  dissents  from  that  portion  of  the  opinion 
treating  of  the  order  in  which  peremptory  challenges  should 
be  made,  on  the  ground  that  the  statute  is  directory  merely, 
and  not  matter  of  exception  upon  which  to  grant  a  new  trial ; 
also,  from  that  portion  of  the  opinion  treating  of  the  rejection 
of  a  competent  juror,  as  being  error  upon  which  an  exception 
might  be  taken.  He  agrees  upon  the  other  matters  discussed 
in  the  opinion. 

G-ray,  J.,  dissents  from  the  grounds  stated  in  the  opinion, 
but  votes  for  reversal  and  a  new  trial,  on  the  ground  that  it 
was  error  to  charge  the  jury  that  evidence  of  good  character 
of  itself  did  not  tend  to  prove  that  a  man  is  not  guilty  of  an 
offense,  that  this  error  was  not  cured  by  anything  in  the  rest 
of  the  charge,  and  being  substantial  in  its  nature,  the  defendant 
is  entitled  to  a  new  trial. 

Judgment  reversed. 


The  People,  Respondent,  v.  William  McCarthy,  Appellant. 

On  the  trial  of  an  indictment  for  manslaughter,  it  appeared  that  defend- 
ant was  a  member  of  the  police  force  of  the  village  of  W.  T., 
and  while  patrolling  his  beat  at  night,  dressed  in  citizen's  clothes, 
he  fired  his  pistol  twice  at  one  D.,  wounding  him  and  thereby 
causing  his  death.  Defendant  testified  that  he  saw  a  man  running 
through  the  streets,  and,  after  calling  upon  him  three  times  to 
stand,  without  effect,  he  pulled  out  his  revolver  and  shot,  as  he  sup- 
posed towards  the  ground,  and  as  the  man  continued  running  he  fired 
again  towards  the  ground.  Defendant  also  swore  that  a  gang  of  thieves 
had  been  operating  In  that  ward  for  four  or  five  weeks,  and  as  he  saw  D. 
running  he  supposed  it  was  one  of  that  gang.  It  appeared  that  D.  was 
a  good  citizen  returning  from  lawful  business  to  his  home.  At  the  close 
of  the  People's  case  a  motion  was  made  for  an  acquittal,  which  was 
denied.    Held,  no  error. 
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The  indictment  in  two  separate  counts  charged  the  defendant  with  man- 
slaughter in  the  first  degree,  committed  under  different  circumstances; 
in  a  third  count  the  charge  was  manslaughter  in  the  second  degree  bj 
discharging  his  pistol  "  in  a  culpably  negligent  manner  "  in  the  direction 
of  D.  the  person  killed.  At  the  commencement  of  the  trial  defendant's 
counsel  asked  the  court  to  instruct  the  district  attorney  to  elect  which 
count  he  would  proceed  on,  and  at  the  close  of  the  evidence  for  the 
prosecution,  and  again  upon  all  the  evidence,  that  he  be  directed  to  elect 
on  which  count  a  conviction  was  asked.  These  requests  were  denied. 
Held,  no  error;  that  if  more  than  one  crime  was  charged,  except  as  per- 
mitted by  the  Code  of  Criminal  Procedure  (§  279),  the  only  remedy  was 
by  demurrer  (§§  324,  881);  but  that,  in  any  event,  such  a  request  is  an 
appeal  to  the  discretion  of  the  court,  and  a  denial  of  the  application 
cannot  be  successfully  assigned  as  error. 

The  jury  rendered  a  verdict  of  guilty  specifically  of  "  manslaughter  in  the 
second  degree."  Held,  that  this  was  equivalent  to  a  verdict  of  not  guilty 
of  the  crime  charged  in  the  first  and  second  counts  of  the  indictment. 

The  mother  of  the  deceased  testified  that  defendant  followed  her  son  and 
came  to  her  house,  and  in  the  presence  of  her  son  and  herself,  had  a  con- 
versation at  the  door  in  respect  to  the  matter,  which  conversation  she  nar- 
rated, and  said  her  son  got  up  "  and  went  in  "  while  she  was  talking  with 
defendant.  She  was  subsequently  recalled  and  permitted  to  testify,  under 
a  general  objection  and  exception,  as  to  what  her  son  said  after  he  went 
into  the  house.  Defendant  moved  to  strike  out  the  last  statement  as 
incompetent  and  improper.  The  witness  then  stated  that  the  statement 
was  made  to  her  half  an  hour  after  the  defendant  had  gone.  The  motion 
to  strike  out  was  granted.  Held,  that  if  there  was  error  in  the  over- 
ruling of  defendant's  objection,  it  was  cured  by  granting  his  motion. 

The  court,  after  stating  the  accusation  and  reading  the  statute  to  the  jury, 
charged  that  the  People  must  establish  their  case  beyond  a  reasonable 
doubt,  and  that  to  justify  the  killing,  defendant  must  satisfy  them  if  they 
found,  as  matter  of  fact,  that  the  killing  was  done  by  him,  that  he 
was  justified  in  the  act.  Defendant's  counsel  excepted  to  the  last  clause 
and  asked  the  court,  "  in  that  connection,  to  charge  that  the  burden  of 
proof  is  on  the  People  all  through;  that  the  defendant  is  not  obliged  to 
satisfy  the  jury  of  anything,"  and  the  court  so  charged.  Held,  that  the 
exception  was  untenable;  that  if  an  excuse  for  the  homicide  existed  it 
could  not  be  presumed;  that  while  the  burden  of  proving  the  accusation 
was  upon  the  prosecution,  the  burden  of  justifying  the  use  of  a  deadly 
weapon  was  on  defendant. 

(Argued  June  20,  1888;  decided  October  2,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
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made  at  the  February  Term,  1888,  which  affirmed  a  judgment 
of  the  Court  of  Sessions  of  the  county  of  Albany,  entered 
upon  a  verdict  convicting  the  defendant  of  the  crime  of 
manslaughter  in  the  second  degree.  (Mem.  of  decision  below, 
47  Hun,  491.) 
The  facts  are  sufficiently  stated  in  the  opinion. 

D.  Cody  Herrick  for  appellant.  An  arrest,  to  be  oppres- 
sive, must  not  only  be  unlawful,  but  malicious.  (Penal  Code, 
§  556.)  By  no  construction  of  the  evidence  can  the  court  find 
the  defendant  was  committing  an  assault  in  the  third  degree. 
(Penal  Code,  §  217 ;  Foster  v.  People,  50  K  Y.  598.)  The 
trespass  or  invasion  of  private  rights  referred  to  in  the  Penal 
Code  does  not  refer  to  attacks  upon  the  person,  but  to 
property  or  other  rights.  (Penal  Code,  §  193.)  The  admis- 
sion of  the  statement  of  deceased,  that  defendant  did 
not  speak  to  him  until  after  firing  the  second  shot,  was 
error.  (People  v.  Zimmerman,,  4  N.  Y.  Crim.  Eep.  272.) 
To  obviate  an  erroneous  instruction  to  the  jury  on  a  material 
point,  a  subsequent  instruction  must  be  expressed  in  such  explicit 
terms  as  to  preclude  the  inference  that  the  jury  might  have 
l>een  influenced  by  the  erroneous  one.  (Chapman,  v.  Erie 
R.  Co.,  55  N.  Y.  570-587.)  The  charge  is  erroneous,  because 
it  treats  the  element  of  justifiable  or  excusable  cause  as  a 
defense  that  the  defendant  must  assert  and  prove,  instead  of 
something  that  the  People  must,  on  their  part,  prove  does  not 
exist.  (Penal  Code,  §  188.)  Where  an  officer  has  reasonable 
ground  to  believe  that  a  man  has  committed  a  felony  in  pursu- 
ing him  the  officer  need  not  notify  him  of  his  authority. 
(Code  Crim.  Pro.  §  180.)  The  court  erred  in  refusing  to 
charge  :  "  If  the  defendant  was  in  the  discharge  of  a  lawful 
duty  as  a  public  officer,  the  killing  was  justifiable,  and  the  jury 
must  find  a  verdict  of  not  guilty."  (Penal  Code,  §  204.) 
Homicide  is  excusable  when  committed  by  accident  or  mis- 
fortune, or  in  doing  any  lawful  act  by  lawful  means,  with 
ordinary  caution  and  without  any  unlawful  intent.  (Penal 
Code,  §  203.)     Homicide  is  justifiable  when  committed  by  a 
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public  officer  in  attempting  to  apprehend  a  person.     (Penal 
Code,  §  204,  subd.  3.) 

Andrew  Hamilton  for  respondent.  The  use  of  separate 
counts  in  an  indictment  charging  the  offense  to  have  been 
committed  in  a  different  manner  or  by  different  means  is 
allowable.  (Code  Grim.  Pro.  §  279.)  No  duty  of  election  as 
to  such  counts  is  provided  for.  {People  v.  Dimmick,  41  Hun, 
616 ;  People  v.  Heavy,  38  id.  418.)  Prior  to  the  Code  the 
power  to  compel  such  election  was  discretionary.  (Hawker  v. 
People,  75  K  Y.  487 ;  Armstrong  v.  People,  70  id.  38 ; 
People  v.  Wilson,  37  A.  L.  J.  481.)  The  statement  of  the 
deceased  to  his  mother  that  defendant  did  not  warn  him  before 
firing  having  been  stricken  out  on  motion  of  defendant,  the 
error,  if  any,  in  receiving  it  was  cured  and  the  exceptions 
waived.  (Price  v.  Brown,  98  K  Y.  388.)  By  the  verdict 
of  the  jury  of  manslaughter  in  the  second  degree  they  acquitted 
the  accused  upon  all  of  the  other  counts  which  charged  the 
first  degree.  (People  v.  Ghinther,  24  N\  Y.  100 ;  People  v. 
Dowlmg,  84  id.  478.)  The  presumption  as  to  errors  which  are 
disregarded  by  the  jury  as  to  the  count  to  which  they  refer, 
is  that  they  did  not  influence  them  as  to  other  counts. 
(Thome  v.  Turck,  94  N.  Y.  90.)  There  is  nothing  to  war- 
rant the  attempt  to  exclude  attacks  upon  the  person  from  the 
operation  of  the  term  trespass  and  to  confine  it  to  property 
rights.  (Addison  on  Torts,  697-701 ;  People  v.  Bvddemvek, 
103  N*.  Y.  487.)  When  there  is  no  evidence  appearing  in  the 
case  which  presents  the  issue  covered  by  a  request  to  charge, 
it  is  no  error  to  refuse  to  charge  it,  however  true  it  might  be. 
(Prishe  v.  BiJdge  Go.,  77  N.  Y.  597 ;  Kissenger  v.  N.  Y.  <& 
H  B.  H.  Co.,  56  id.  538 ;  Code  Grim.  Pro.  §  180.)  The 
request  "  that  if  after  notice  of  defendant's  intention  to  arrest 
him  Doring  continued  to  flee,  the  defendant  was  justified  in 
using  all  necessary  me^ns  to  effect  the  arrest "  was  properly 
refused.  (Penal  Code,  §  204,  sub.  3 ;  Code  Grim.  Pro.  §§  177, 
179 ;  Oonraddy  v.  People,  5  Park.  Crim.  K.  240.)  The  fifth 
request  to  charge  of  defendant,  "  if  defendant  was  in  the  dia- 
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charge  of  a  lawful  duty  as  a  public  officer,  the  killing  was 
justifiable,"  was  improper  as  it  omitted  the  word  "neces- 
sarily," and  required  the  court  to  determine  the  killing  was 
justifiable  and  ignored  the  right  of  the  jury  to  pass  upon  the 
question  whether  the  shooting  by  defendant  was  necessarily 
done  under  the  circumstances,  as  required  by  the  Code. 
{People  v.  Conraddy,  5  Park.  Cr.  E.  240 ;  Penal  Code,  §  204, 
sub.  2,  §  223.)  If  the  charge  as  to  justification,  as  first  given, 
was  objectionable,  it  was  fully  cured  by  the  adoption  of  the 
identical  words  of  defendant's  request.  ((7  Connett  v.  People, 
87  N.  Y.  377.)  The  Code  classes  the  defense  as  one  of  justi- 
fiable, as  distinguished  from  excusable,  homicide.  (Penal 
Code,  §  204.)  When  the  defense  is  purely  justification,  "  the 
defendant  takes  upon  himself  the  burden  of  satisfying  the 
jury  by  a  preponderance  of  evidence.  (/Sawyer  v.  People, 
91  K  Y.  667 ;  People  v.  Schryver,  42  id.  1 ;  People  v.  WUr 
lett,  36  Hun,  500 ;  JBadley  v.  State,  55  Ala.  31,  38 ;  SUous  v. 
State,  22  Ohio  St.  90 ;  Comm.  v.  York,  9  Mete.  93 ;  Whart. 
Crim.  Ev.  §  331 ;  4  Black.  Com.  201.)  The  court  properly 
refused  to  charge  the  defendant  was  justified,  if  informed 
that  a  felony  had  been  committed.  (Code  Crim.  Pro.  §  179.; 
People  v.  Conraddy,  5  Park.  Crim.  R.  223.) 

Danforth,  J.  The  defendant  was  indicted  for  the  crime  of 
manslaughter,  in  having  killed  one  Richard  T.  Doring  at  West 
Troy.  He  pleaded  not  guilty.  The  issue  was  tried  at  the 
sessions,  and  it  then  appeared  that  the  defendant  was  a  mem- 
ber of  the  police  force  of  that  village,  and  that  while  patrol- 
.  ling  his  beat  at  night,  dressed  in  citizen's  clothes,  he  fired  his 
pistol  twice  at  Doring,  with  such  effect  as  to  inflict  a  wound 
and  thereby  cause  his  death.  There  was  no  dispute  as  to  these 
facts,  but  the  defendant,  by  his  6wn  testimony,  sought  to 
explain  the  act  by  saying  that  he  saw  a  man  running  through 
the  streets  and  called  to  him  "  to  stand ; "  he  did  not  obey,  and 
after  two  more  ineffectual  calls  the  defendant  says :  "  I  pulled 
out  a  revolver  and  shot,  as  I  supposed,  towards  the  ground ; 
Siokels  —Vol.  LX V.    40 
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he  continued  running ;  I  fired  another  shot  towards  the  ground, 
as  I  supposed."  He  also  says,  "  there  was  a  gang  of  thieves 
operating  in  that  ward  for  the  last  four  or  five  weeks  *  *  * 
and,  as  I  saw  him  running,  I  supposed  it  was  one  of  the  party." 
In  fact,  Doring  was  a  good  citizen  returning  from  lawful 
business  to  his  own  home. 

The  points  made  in  support  of  this  appeal  are :  (1.)  Error 
on  the  part  of  the  trial  judge  in  refusing  to  direct  an  acquittal 
at  the  close  of  the  People's  case.  (2.)  In  admitting  improper 
evidence.  (3.)  In  charging  the  jury.  (4.)  In  refusing  to 
charge,  as  requested  by  the  defendant's  counsel.  The  indict- 
ment, in  two  separate  counts,  accused  the  defendant  of  man- 
slaughter in  the  first  degree,  committed  under  different 
circumstances,  and  in  a  third  count,  of  manslaughter  in  the 
second  degree,  viz.,  by  discharging  his  pistol  "  in  a  culpably 
negligent  manner"  in  the  direction  of  Doring.  At  the 
beginning  of  the  trial  the  defendant's  counsel  asked  the  court 
to  instruct  the  district  attorney  to  elect  which  count  he  would 
proceed  on,  and  at  the  close  of  the  evidence,  on  the  part  of 
the  People,  and  again  upon  all  the  evidence,  that  he  be  directed 
to  elect  on  which  count  a  conviction  was  asked.  Separate 
counts  were  proper  under  certain  circumstances  (Code  of 
Crim.  Pro.  §  279),  and  if  more  than  one  crime  was  charged, 
except  as  permitted  by  that  section,  the  proper  and  only 
remedy  was  by  demurrer.  (Code  of  Crim.  Pro.  §§  324,  331.) 
Nor  had  the  defendant  any  legal  right  to  the  instruction  asked 
for.  Such  an  application  is  an  appeal  to  the  discretion  of  the 
judge,  founded  upon  the  supposition  that  the  accusation 
extends  to  more  than  one  charge  and  might,  therefore,  embar- 
rass the  defendant  in  meeting  it  (Beg  v.  Truemcm,  8  C.  &  P. 
727 ;  ffawker  v.  People  75  N.  Y.  487),  and  a  denial  of  the 
application  cannot  be  successfully  assigned  as  error.  It  is 
unnecessary  to  consider  whether  the  trial  judge  should  have 
directed  an  acquittal  upon  either  the  first  or  second  count. 
The  verdict  of  the  jury  was  specifically  for  "  manslaughter  in 
the  second  degree,"  and  being  silent  as  to  the  other  charges, 
is,  therefore,  equivalent   to  a  verdict  of  not  guilty  of  the 
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crime  charged  in  the  first  and  second  counts  {Gueniher  v. 
People,  24  N.  Y  100 ;  People  v.  Dowlmg,  84  id.  478),  and 
for  the  commission  of  the  same  crime,  in  any  degree,  the 
defendant  cannot  be  again  tried  so  long  as  the  judgment 
herein  stands  unreversed.     (Penal  Code,  §  36.) 

Upon  the  examination  of  Mrs.  Doring,  the  mother  of  the 
deceased,  it  appeared  that  the  defendant,  following  the  wounded 
man,  came  to  her  house  and  in  the  presence  of  her  son  had 
a  conversation  with  her  at  the  door  in  respect  to  the  matter. 
This  conversation  she  narrated  and  said,  speaking  of  her  son, 
"  He  got  up  during  the  time  I  was  talking  with  him  (the 
defendant)  and  went  in."  Being  subsequently  recalled  the 
following  occurred:  "Q.  While  you  were  talking  with 
the  officer  your  son  went  in?  A.  Yes,  sir.  Q.  And  you 
went  right  in ;  did  you  have  any  conversation  with  him  then  ? 

A.  He   told    me (Objected    to.      Objection    overruled. 

Defendant  excepted.)  Q.  What  did  he  say  ?  A.  He  said  the 
officer  did  not  say  anything  to  him  until  after  he  fired  the  second 
time.  (The  defendant's  counsel  moved  to  strike  out  the  last 
statement  as  incompetent  and  improper.)  Q.  The  officer 
wasn't  there  at  the  time?  A.  No,  sir.  Q.  (The  Court.)  How 
long  after  the  transaction?  A.  Shortly  after.  Q.  (The  Court.) 
How  long;  ten  minutes,  fifteen  minutes?  A.  Half  an  hour. 
(Motion  granted.)"  At  the  time  the  objection  was  made  it  was 
not  apparent  that  the  conversation  called  for  was  not  in  the 
presence  of  the  defendant.  For  aught  that  appeared  it  was  a 
continuation  of  the  conversation  disclosed  by  her  earlier  testi- 
mony, unobjected  to,  and  at  which  he  was  present.  The 
objection  was  not  put  upon  the  ground  that  he  was  not  present. 
It  was  general,  and  it  was  only  after  she  answered,  and  after 
the  defendant's  counsel  moved  to  strike  out  the  answer  that  it 
was  made  to  appear  that  the  defendant  was  not  present  at  the 
time.  When  that  fact  did  appear  the  motion  was  granted.  If 
there  was  error,  it  was  at  once  corrected  on  the  defendant's 
motion,  and  it  would  be  going  quite  too  far  to  give  him  a  new 
trial  upon  an  exception  as  to  evidence  admitted,  when  upon 
his  formal  request  tha  tevidence  was  stricken  out,  and  the 
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plaintiff  deprived  of  its  benefit  upon  the  trial  already  had. 
{Price  v.  Brown,  98  N.  Y.  388.) 

We  find  no  error  in  the  charge  under  which  the  case  went 
to  the  jury.     It  seems  to  us  impartial,  and  that  it  confined  the 
attention  of  the  jury  to  the  evidence  and  the  very  right  of 
the  case.     The  acts  alleged  against  the  defendant  were  com- 
mitted by  him  while  acting  as  a  police  officer,  and,  as  he 
claimed,  while  in  the  performance  of  his  duty.    The  accusation 
on  which  he  was  convicted  relieves  him  of  an  intent  or  design 
to  effect  death,  but  charges  that  he  conducted  the  affair  in  hand 
with  such  culpable  negligence  as  to  kill  the  person  he  sought 
to  arrest.     If  this  was  established,  the  crime  was  complete. 
(Penal  Code,  §  188.)    The  killing  was  not  denied,  and  the 
court  after  stating  the  accusation  and  reading  the  statute  to 
the  jury,  said :  "  It  is  necessary  for  the  People  to  establish  their 
case  beyond  a  reasonable  doubt.     It  is  necessary  for  the  People 
to  show  the  fact  of  the  death,  and  you  must  find  that  the 
person  alleged  to  have  been  shot  and  killed  was  actually  killed 
and  is  dead,  and  then  you  must  find  from  the  facts  that  the 
defendant  is  guilty  of  the  offense  as  charged  in  the  indictment 
and  as  defined  in  the  section  of  the  Code  which  I  have  read 
to  you.     The  defendant  attempts  to  justify  the  facts  of -killing. 
It  is  for  the  defendant  to  satisfy  you  that,  if  you  find,  as 
matter  of  fact,  that  the  killing  was  done  and  that  the  defend- 
ant did  it,  that  he  was  justified  in  the  act."     The  counsel  for 
the  defendant  excepted  to  the  last  clause  and  asked  the  court 
"  in  that  connection,  to  charge  that  the  burden  of  proof  is 
upon  the  People  all  through ;  that  the  defendant  is  not  obliged 
to  satisfy  the  jury  of  anything,"  and  the  codrt  so  charged.     The 
charge  was  correct.     If  an  excuse  existed  for  the  taking  of  life 
or  doing  the  act  which  caused  death,  it  was  to  be  shown  to  the 
jury.     It  could  not  be  presumed,  and  if  the  fact   existed 
the  defendant  was  bound  to  show  it.     No  doubt  the  burden  of 
proving  the  accusation,  that  is  the  guilt  of  the  defendant,  was 
upon  the  plaintiff,  and  so  the  court  charged,  but  the  burden 
of  justifying  the  use  of  a  deadly  weapon  was  on  the  defendant. 
{Sawyer  v.  People,  91  N.  T.  667.) 
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The  other  questions  raised  require  no  other  discussion  than 
that  given  to  them  by  the  learned  judges  of  the  General 
Term.  We  concur  in  their  conclusion  that  no  error  of  law 
was  committed  by  the  trial  court,  of  which  the  defendant  can 
justly  complain,  and  the  judgment  appealed  from  should  be 
affirmed. 

All  concur. 

Judgment  affirmed. 


John^M.  Aveby,  Appellant,  v.  George  Everett,  Impleaded, 
etc.,  Respondent. 

The  will  of  S.  devised  his  real  estate  to  his  wife  for  life  if  she  remained 
unmarried,  and  upon  her  decease  or  marriage,  to  C  ;  in  case  of  the 
death  of  the  latter  without  children,  the  remainder  to  go  to  A  Held, 
that  upon  the  testator's  death  C.  took  a  vested  remainder  in  fee,  sub- 
ject to  be  defeated  by  his  death  without  children,  upon  which  event 
the  substituted  remainder,  given  on  that  contingency  to  A.,  would  vest  in 
%     possession. 

The  wife  of  the  testator  survived  hiin,  and  after  her  death  C,  who,  at  the 
time  was  unmarried  and  without  children,  was  convicted  of  murder  in  the 
second  degree  and  sentenced  to  imprisonment  in  a  state's  prison  for  life. 
In  an  action  of  ejectment  wherein  plaintiff  claimed  under  A.,  brought 
while  C.  was  living,  held  (Earl,  J.,  dissenting),  that  the  title  of  C.  to 
the  real  estate  devised  was  not  divested  as  a  consequence  of  his  sentence, 
and  that  A.  or  his  grantee  had  no  present  Vested  interest  upon  which  to 
maintain  ejectment. 

Assuming  a  civil  death  consequent  upon  such  a  sentence,  operates  eo 
intianti  to  divest  the  person  sentenced  of  his  estate,  whether  such  a  death 
was  contemplated  by  the  testator,  and  the  words  of  limitation  to  A.  were 
to  be  construed  as  applying  only  to  the  natural  death  of  C,  quart. 

By  the  general  rule  of  the  common  law  civil  death  did  not  operate  as  a 
divestiture  of  the  estate  of  the  convicted.  Whatever  may  have  been  the 
effect  of  the  provision  of  the  act  of  1799  (Chap.  57,  Laws  of  1799), 
declaring  that  where  a  person  shall  be  convicted  for  felony  and  sentenced 
to  imprisonment  for  life,  such  person  shall  be  deemed  to  be  "  civilly 
dead  to  all  intents  and  purposes  in  the  law,"  when  the  language  was 
changed  by  the  provision  of  the  Revised  Statutes  (2  R.  8.  701,  §  20. 
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re-enacted  in  Penal  Code,  §  708),  enacting  simply  that  a  person  sentenced 
to  imprisonment  for  life  "  shall  thereafter  be  deemed  civilly  dead  "  this 
was  declaratory  of  and  restored  the  rule  of  the  common  law.    (Earl,  J 
dissenting.) 

it  seems  the  statutory  provisions  regulating  the  transfer  and  devolution  of 
property  upon  the  death  of  the  owner,  refer  simply  to  a  natural,  actual 
death. 

A  resume  of  legislation  and  of  judicial  decisions  in  this  state  and  in  Eng- 
land upon  the  subject  of  property  rights,  as  affected  by  civil  death, 
given. 

(Submitted  November  28,  1887;  decided  October  2,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  April  23,  1885, 
which  reversed  a  judgment  in  favor  of  plaintiff,  entered  upon 
a  decision  of  the  court  on  trial  without  a  jury.  (Reported 
below,  36  Hun,  6.) 

This  was  an  action  of  ejectment  brought  to  recover  posses- 
sion of  certain  real  estate  situate  in  Cayuga  county,  of  which 
John  H.  South  wick  died  seized. 

Said  Southwick  died  leaving  a  will,  of  the  material  clause 
in  which  the  following  is  a  copy : 

"I  also  give,  devise  and  bequeath  to  my  beloved  wife 
Eliza  Ann,  all  my  real  estate  as  long  as  she  shall  remain 
unmarried  and  my  widow,  but  on  her  decease  or  marriage 
then  what  may  remain  of  said  real  or  personal  property 
1  give  and  devise  to  my  son  Charles  H.  In  case  my  son 
Charles  H.  should  die  without  children,  then  after  my  wife 
Eliza  Ann's  death  and  my  son  Charles  H.  death,  my  will 
is,  all  the  property,  real  or  personal  that  may  remain,  shall 
go  to  Augustus  Southwick,  of  Pennsylvania,  my  brother 
Nathan's  son." 

Plaintiff  claimed  under  a  conveyance  to  Augustus 
Southwick. 

The  further  material  facts  are  stated  in  the  opinion. 

Rhodes^  Coon  cfe  Higgins  for  appellant.  A  person  sen- 
tenced to  imprisonment  in  a  state  prison  for  life  shall  there- 
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after  be  deemed  civilly  dead.  (Act  of  March  29,  1799,  §  22, 
chap.  57;  1  R  S.  [6th  ed.]  994,  §20;  Penal  Code,  §708.) 
All  statutes  are  to  be  construed  with  reference  to  the  princi- 
ples of  the  common  law  in  force  at  the  time  of  their  passage, 
and  all  words  having  a  well  known  and  definite  meaning  at 
common  law  are  presumed  to  be  used  in  the  same  sense  when 
they  appear  in  a  statute.  (Dwarris  on  Stat.  564,  565 ;  Sedg. 
on  Stat,  and  Const.  Law,  221 ;  U.S.  v.  Jones,  3  Wash.  C.  C. 
200;  Rawlins  v.  Vidvard,  34  Hun,  205,  207.)  A  person 
sentenced  to  imprisonment  for  life  in  a  state  prison  in  this 
state,  becoming  civilly  dead,  thereby  forfeits  all  his  rights  of 
property  and  his  estate  descends  to  his  heirs,  or  is  administered 
upon  according  to  law  as  if  he  were  actually  dead.  {Troup 
v.  Wood,  4  Johns.  Ch.  228-247 ;  Plainer  v.  Sherwood,  6  id. 
118,  120,  130,  131 ;  In  re  Deming,  10  Johns.  262;  Freeman 
v.  Frank,  10  Abb.  Pr.  371 ;  Dams  v.  Duffie,  1  Abb.  Ct.  App. 
Dec.  489 ;  &  C,  4  Abb.  Pr.  [N.  S.]  482 ;  Graham  v.  Adams, 
2  Johns.  Cas.  408 ;  1  Bla.  Com.  132  ;  2  id.  121 ;  Co.  on  Iitt. 
§§  133,  200;  Marsh  v.  Butehinson,  2  Bos.  &  Pul.  226-231 ; 
Wright  v.  Wright,  2  Des.  242,  244 ;  Bouv.  Law  Diet.,  Title, 
Civil  Death.)  The  disqualifications  resulting  from  a  sentence 
of  imprisonment  commence  from  the  moment  of  passing  sen- 
tence. (Miller  v.  Tinkle*  1  Park.  Cr.  R  377.)  In  general 
the  interest  of  a  testator  must  be  gathered,  not  merely  from 
the  language  used  in  the  will,  but  from  that  language  in  con- 
nection with  the  law  of  the  land.  (Pennoyer  v.  Sheldon,  4 
Blatch.  319 ;  Phil.  Eq.  [N.  C]  8  ;  Clark  v.  Mosely,  1  Rich.  Eq. 
396 ;  Schouleron  Wills,  479,  §  469 ;  Myers  v.  Eddy,  47  Barb. 
263 ;  Hawley  v.  Northampton,  8  Mass.  3,  37.)  Technical  words 
employed  in  a  will  are  presumed  to  have  been  used  in  their 
settled  legal  meaning  unless  the  contrary  is  manifest.  (Need- 
ham  v.  Ide,  5  Pick.  510 ;  De  Kay  v.  Irving,  5  Denio,  646  ; 
Jackson  v.  Kip,  2  Paige,  366 ;  2  Jarman  on  Wills,  842 ;  Felt- 
ham  v.  Butts,  8  Bush.  115 ;  6  Ch.  D.  496 ;  Doug.  340 ;  4 
Ves.  329.)  The  clause  f<  then  what  may  remain  of  said  real 
and  personal  property  "  does  not,  as  respondent  claims,  enlarge 
the  widow's  life  estate  to  a  fee,  and,  therefore,  render  the 
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remainder-over  void.  (1  R.  S.  732,  §  81 ;  Taggart  v.  Murray, 
53  N.  Y.  233,  238 ;  Terry  v.  Wiggins,  47  id.  512,  518 ;  &  C, 
2  Lans.  272 ;  Blwen  v.  Seymour,  88  K  Y.  469,  477  ;  Doe  v. 
Howland,  8  Cow.  277.)  The  words  "  shall  go  to  "  express  the 
intent  of  the  testator  as  clearly  as  more  formal  legal  phrase- 
ology.    (Bliven  v.  Seymour,  88  N.  Y.  469,  476.) 

William  Tiffcmy  for  respondent.  The  will  gives  to  Charles 
H.,  the  son,  the  remainder  in  fee  "  in  clear,  positive  and  express 
terms  and  language  known  to  the  law,  and  which  calls  for  no 
interpretation."  This  passes  the  fee  and  all  the  interest  of  the 
testator,  "  unless  the  intent  to  pass  a  less  estate  appears  by 
express  terms,  or  be  necessarily  implied  in  the  terms  of  the 
will.  (2  R.  S.  chap.  1,  tit  5,  §  1  [6th  ed.]  1130;  Kdley  v. 
KeUey,  5  Lans.  443, 444.)  The  words,  "  what  may  remain," 
are  precisely  equivalent  to  the  words  "  the  remainder,"  and 
such  an  estate  may  be  created  and  transferred  by  that  name. 
(2  R.  S.  chap.  1,  tit.  2,  §  11.)  It  is  evident  from  the  whole 
will  that  the  testator  intended  to  dispose  of  his  entire  estate,  and 
the  will  should  be  so  construed  as  to  effect  that  end,  if  possible. 
(Jackson  v.  Merrill,  6  Johns.  191 ;  Vernon  v.  Vernon,  53  N.  Y. 
361 ;  Thomas  v.  Thomas,  43  Hun,  15 ;  Buckland  v.  Gallapp, 
22  Week.  Dig.  23.)  The  words  in  the  will,  "  in  case  my  son, 
Charles  H.,  should  die  without  children,"  have  reference  to 
the  death  of  Charles  H.,  before  the  death  of  the  testator,  and 
not  to  his  subsequent  death.  {Gibson  v.  Walker,  20  N.  Y. 
128 ;  Kelly  v.  Kelly,  5  Lans.  423,  445 ;  Quaekenbos  v.  Kings- 
land,  102  N.  Y.  128;  In  re  K  Y.  Z.  &  W.  B.  R.  Co.,  26 
N.  Y.  Week.  Dig.  133;  Campbell  v.  Beaumont,  91  K  Y. 
465 ;  Van  Horn  v.  Campbell,  100  id.  287.)  If  the  son  Charles 
II.  died  before  the  death  of  the  testator,  leaving  children, 
such  children  would  take  the  estate  devised  to  him  in  his 
stead.  (2  R.  S.  chap.  6,  tit.  1,  art.  3,  §  52;  Livingstone 
v.  Green,  6  Lans.  54 ;  Taggart  v.  Murray,  53  N.  Y.  238, 
239 ;  Clarke  v.  Leupp,  88  id.  231  ;  Murray  v.  Douglass, 
5  id.  453 ;  Parsons  v.  Best,  1  Sup.  Ct.  [T.  &  C]  211, 
213.)     If  the   son  might  dispose   of  the  real  estate,   then, 
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any  remainder  limited  upon  his  estate,  bis  estate  being 
the  fee,  would  be  utterly  void,  and  the  claim  of  a  devise  to 
Augustus  Southwick  fails.  {Brewster  v.  Butt,  10  Johns.  19 ; 
Livingstone  v.  Robins,  16  Johns.  19 ;  Livingstone  v.  Ddancy, 
13  id.  537;  McKemie's  Appeal,  41  Conn.  607;  19  Am. 
Rep.  525;  Atty.  Gen.  v.  Ball,  Fitz.  314;  Ravudel  v. 
Bamsdd,  2  Me.  288;  Harris  v.  Knapp,  21  Pick.  416; 
Lynch  v.  Easterbrook,  7  Allen,  68 ;  Fisk  v.  Cobb,  6  Gray, 
144;  Homer  v.  Shetton,  2  Mete.  202;  4  Kent's  Com.  270; 
1  Jarman  on  Wills  [Perkins'  ed.]  677,  note  2.)  The  title  of 
Charles  H.  Southwick  was  not  divested  by  his  conviction  and 
sentence  to  the  state  prison  for  life.  (Planter  v.  Sherwood, 
6  Johns.  Ch.  118, 127.)  Civil  death  is  the  separation  of  a  man 
from  civil  society,  or  from  the  enjoyment  of  civil  rights,  as  by 
banishment,  abjuration  of  the  realm  or  entering  into  a  monas- 
tery. (1  Black.  Com.  132 ;  1  Boulder's  L.  Diet.  232 ;  Free- 
man v.  Frank,  10  Abb.  Pr.  370 ;  Kynnavrd  v.  Leslie,  1  S.  R., 
C.  P.  289 ;  S.  a,  12  Jur.  [N.  S.]  468 ;  35  L.  J.,  C.  P.  226 ;  14 
W.  R.  761 ;  14  S.  T.  [N.  S.]  756 ;  Doe  ex  d.  Griffith  v. 
Prtichard,  5  B.  &  Ad.  765 ;  Evwns  v.  Pritchard,  2  N.  M. 
489 ;  Ramsey  v.  McDonald,  1  W.  Bl.  30 ;  1  Wils.  217  ; 
Davis  v.  Differ,  1  Abb.  CtApp.  Dec.  486;  8  Bosw.  6i7; 
Bowles  v.  Habeman,  95  N.  Y.  246,  249,  250;  Bishop  v. 
Curtis,  17  Jur.  23 ;  21 L.  J.,  Q.  B.  391 ;  18  Q.  B.  878 ;  Combs 
v.  Queen's  Proctor,  2  Rob.  Ecc.  Rep.  547;  16  Jur.  820.) 

Andbew8,  J.  We  concur  in  the  conclusion  of  the  courts 
below  that,  by  the  true  construction  of  the  will  of  John  H. 
Southwick,  his  son,  Charles  H.  Southwick,  took,  upon  the 
testator's  death,  a  vested  remainder  in  fee,  limited  upon  the  life 
estate  of  his  mother  in  the  premises  in  question,  subject,  how- 
ever, to  be  defeated  by  a  condition  subsequent,  viz.,  his  death 
without  children,  in  which  event  the  substituted  remainder 
given  in  that  contingency  to  Augustus  Southwick,  the  son  of 
the  testator's  brother  Nathan,  would  vest  in  possession,  thereby 
displacing  the  prior  fee  given  to  the  testator's  son  Charles. 
Sickbls  —Vol.  LXV.     41 
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{Vomderzee  v.  Slmgerlcmd,  103  N.  Y.  47;  In  re  N.  F~v 
Z.  &  W.  R.  R.  Co.,  105  id.  89.)  The  plaintiff  claims  under 
the  devise  to  Augustus  Southwick.  The  widow  of  the  testator 
died  September  1,  1869,  after  the  death  of  her  husband. 
Charles  H.  Southwick  is  still  living,  unmarried,  and  without 
children..  If  nothing  further  appeared,  the  plaintiff's  action 
would  necessarily  fail  for  the  reason  that  the  contingency  had 
not  happened  upon  which  the  estate  of  Augustus  Southwick 
is  limited,  and  the  defendant  George  Everett,  who  is  the  lessee 
of  Charles  H.  Southwick,  would  be  entitled  to  judgment.  The 
plaintiff,  to  obviate  this  apparent  difficulty,  proved  that 
Charles  H.  Southwick,  in  October,  1875,  was  convicted  of 
the  crime  of  murder  in  the  second  degree  and  was  thereupon 
sentenced  to  imprisonment  in  the  state  prison  at  Auburn  for 
the  term  of  his  natural  life,  and,  from  that  time,  has  been 
imprisoned  pursuant  to  such  sentence.  The  plaintiff  con- 
tends that,  as  the  life  estate  of  the  widow  was  terminated 
by  her  death,  and  as  Charles  H.,  on  his  sentence  to  imprison- 
ment for  life,  became  civilly  dead,  the  contingent  estate  given 
by  the  will  to  Augustus  Southwick  in  case  "Charles  H. 
should  die  without  children,"  his  became  an  actual  fee. 

Assuming  that  a  civil  death  consequent  upon  a  sentence  to 
imprisonment  for  life,  operates  eo  instcmU  to  divest  the  person 
sentenced  of  his  estate,  a  point  we  shall  hereafter  consider, 
there  is  still  another  question,  viz. :  Whether  such  a  death  was 
contemplated  by  the  testator,  and  whether  the  words  of  limita- 
tion to  Augustus  Southwick  are  to  be  construed  as  applying  to 
a  civil,  or  only  to  the  natural  death  of  Charles  H.  Southwick. 
It  is  possible  that  Charles  H.  may  be  pardoned  and  may 
marry  and  have  children.  It  is  plain  that  Augustus  South- 
wick can  take  only  according  to  the  will,  and  that  if,  by  its 
true  construction,  the  natural  death  of  Charles  H.,  without 
children,  was  solely  the  contingency  upon  which  the  substi- 
tuted fee  is  to  vest,  the  plaintiff  must  fail  on  this  ground,  inde- 
pendently of  any  other,  and  whatever  conclusion  might  be 
reached  as  to  the  effect  of  the  civil  death  of  Charles  H. 
upon  his  own  estate  under  the"  will.     It  is*  said  by  Coke 
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(Co.  Litt.  §  200),  speaking  of  the  two  species  of  death, 
mars  civilis  and  mars  naturcdis^  that  to  "  oust  all  scruples, 
leases  for  life  are  ever  made  during  the  natural  life," 
etc.  We  have  found  no  authority  upon  the  construction 
of  the  word  "  death  "  in  a  will  as  applied  to  circumstances  like 
these  in  the  present  case.  We  deem  it  unnecessary  to  decide 
the  point  suggested,  as  we  are  of  opinion  that  the  title  of 
Charles  H.  Southwick  to  his  land  was  not  divested  as  a  conse- 
quence of  his  sentence  to  imprisonment  for  life ;  and  it  follows, 
as  a  necessary  consequence,  that  Augustus  Southwick,  or  his 
grantee,  has  no  present  vested  interest  upon  which  to  main- 
tain ejectment. 

The  Revised  Statues  declare  that  a  person  sentenced 
to  imprisonment  for  life  "shall  thereafter  be  deemed 
civilly  dead."  (2  R.  S.  701,  §  20.)  This  provision  waB 
re-enacted  in  the  Penal  Code  (§  708).  The  only  statu- 
tory provision  on  this  subject  existing  in  this  state  prior 
to  the  Revised  Statutes  is  found  in  an  act  passed  March  29, 
1799,  which  enacted  that  in  all  cases  where  a  person  shall  be 
convicted  and  attainted  of  any  felony  thereafter  committed  and 
adjudged  to  imprisonment  for  lif e  in  the  state  prison,  "  such 
person  shall  be  deemed  and  taken  to  be  civilly  dead  to  all 
intents  and  purposes  in  the  law,"  and  the  statute  of  1799 
remained  unchanged  until  the  provision  in  the  Revised 
Statutes,  to  which  we  have  referred,  was  substituted.  (1  Rev. 
Laws  of  1813,  411.)  In  the  absence  of  any  legislation  on  the 
subject,  the  common-law  consequences  of  a  conviction  for 
felony  attached  in  this  state  and  remained  until  abrogated  or 
changed  by  Constitution  or  statute.  (2  Kent,  386.)  By  the 
common  law  the  civil  death  of  the  offender  was  one  of  the  con- 
sequences of  attainder  for  treason  or  felony,  and  in  Troup  v. 
Wood  (4  Johns.  Ch.  248),  the  chancellor  seemed  to  entertain 
no  doubt  that,  on  a  conviction  in  this  state,  prior  to  1799,  of 
an  offense  which  was  a  felony  at  common  law,  the  common- 
law  incident  of  civil  death  attached,  and  this  as  well  where 
the  statute  had  changed  the  punishment  from  death  to 
imprisonment  for  lif e  as  in .  the  case  of  a  capital  sentence. 
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To  ascertain  the  meaning  of  the  phrase  "  civil  death," 
as  used  in  the  Bevised  Statutes,  and  whether  the  statute, 
on  a  sentence  of  an  offender  to  imprisonment  for  life, 
operates  eo  instanti  to  divest  him  of  his  estate,  it  is 
important  to  consider  how  civil  death  affected  rights  of 
property  at  common  law.  By  the  ancient  common  law 
when  sentence  was  pronounced  for  a  capital  offense,  the 
offender  by  operation  of  law  was  placed  in  a  state  of  attainder. 
(1  Chitty  on  Grim.  Law,  723.)  There  were  three  principal  inci- 
dents consequent  upon  an  attainder  for  treason  or  felony,  viz., 
forfeiture,  corruption  of  blood  and  an  extinction  of  civil 
rights,  more  or  less  complete,  which  was  denominated  civil 
death.  Forfeiture  was  a  part  of  the  punishment  of  the  crime, 
and  was  of  Saxon  origin,  by  which  the  goods  and  chattels, 
lands  and  tenements  of  the  attainted  felon  were  forfeited  to 
the  king,  the  former  absolutely  on  conviction,  and  the  latter  per- 
petually, or  during  the  life  of  the  offender,  on  sentence  being  pro- 
nounced. The  doctrine  of  corruption  of  blood  was  of  feudal 
origin,  introduced  after  the  Korman  Conquest.  The  blood  of 
the  attainted  person  was  deemed  to  be  corrupted,  so  that  neither 
eould  he  transmit  his  estate  to  his  heirs,  nor  could  they  take  by 
descent  from  the  ancestor.  The  crime  of  the  attainted  felon 
was  deemed  a  breach  of  the  implied  condition  in  the  donation 
of  the  feud,  dum  bene  se  gesserhy  and  the  descent  to  his  heirs 
being  interrupted  by  the  corruption  of  blood,  his  lands 
escheated  to  the  lord.  But  this  escheat  was  subordinate  to 
the  prior  and  superior  law  of  forfeiture.  (Comyn,  tit.  For- 
feiture, K ;  2  Black.  Com.  252 ;  1  Chitty  on  Crim.  Law, 
723-728 ;  Broom  &  Had.  Com.  404 ;  1  Salk.  85.)  The  incident 
of  civil  death  attended  every  attainder  of  treason  or  felony, 
whereby,  in  the  language  of  Lord  Coke,  the  attainted  person 
"  is  disabled  to  bring  any  action,  for  he  is  extra  legem  positv*, 
and  is  accounted  in  law  ewiliter  mortuus "  (Co.  Litt.  §  199, 
note),  or,  as  stated  by  Chitty  (1  Crim.  Law,  724),  "he  is  dis- 
qualified from  being  a  witness,  can  bring  no  action,  nor  per- 
form any  legal  function,  he  is,  in  short,  regarded  as  dead  in 
law."     The  forfeiture  of  the   estate  of  the  attainted   felon 
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to  the  king  or  to  the  lord,  was  not  a  consequence  of  the 
situation  in  which  he  was  placed,  of  cwiUter  mortuus, 
but  proceeded  upon  distinct  and  independent  reasons,  and  this, 
we  think,  is  rendered  plain  when  we  consider  how  the  law  of 
forfeiture  was  construed.  The  attainted  person  was  not 
divested  of  his  lands  till  office  found.  This  is  very  distinctly 
held  in  Nichols  v.  Nichols  (Plowd.  486),  where  the  question 
i  was  put,  "  if  the  possession  in  deed  or  law,  of  the  lands  of  a 
person  attainted  of  treason,  should  not  be  in  the  king  before 
office  found,  in  whom  should  it  be  by  the  course  of  the  com- 
mon law  in  the  life  of  the  person  attainted  ? "  And  it  was  held 
that  the  freehold  of  such  lands  would  be,  in  fact,  in  the 
person  attainted,  so  long  as  he  should  live;  "for,  as  he 
hath  capacity  to  take  in  deed  lands  by  a  new  purchase,  so 
hath  he  power  to  retain  his  ancient  possessions,  and  he  shall 
be  tenant  to  every  praecipe"  (See,  also,  Vin.  Abr.  tit.  For- 
feiture, 9.)  So,  also,  the  better  opinion  is  that  he  could  devise 
his  lands,  subject  only  to.  the  right  of  entry  for  the  forfeiture. 
In  Bacon's  Abridgment,  title,  Wills  and  Testament,  B.,  it  is 
said  that  "  however  the  wills  of  traitors,  aliens,  felons  and 
outlawed  persons  are  void  as  to  the  king  or  lord  that  has  the 
right  to  the  lands  or  goods  by  forfeiture,  yet  the  will  is  good 
against  the  testator  himself  and  all  others  but  such  person 
only."  (See,  also,  Vin.  Abr.,  title,  Attainder ;  1  Jar.  [Bigelow's 
5th  ed.]  42.)  An  attainted  person  could  also  demise  his  lands 
before  office  found.  This  was  expressly  held  in  Doe  v. 
Pritchard  (5  B.  &  Ad.  765),  citing  a  passage  from  Perkins 
"  that  a  man  attainted  of  felony  or  murder  may  make  a  grant 
of  a  rent,  or  common,  or  a  feoffment,  and  the  same  shall  bind 
all  persons  but  the  king  and  the  lord,  of  whom  the  land  is 
holden."  So  a  person  attainted  could  take  lands  by  devise  or 
purchase.  He  could  be  grantor  or  grantee  after  attainder,  and 
the  grant '  would  be  good  as  against  all  persons,  except  the 
king.  (Vin.  Abr.,  title,  Attainder ;  Shep.  Touch.  231 ;  Per- 
kins, 26, 48.)  He  could  not  sue,  but  could  be  sued  (Vin.  Abr. 
supra),  and  his  body  could  be  taken  in  execution,  subject, 
however,  to  the  paramount  claims  of  public  justice.     (1  Chitty 
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on  Crim.  Law,  725 ;  Davis  v.  Duffie,  1  Abb.  Ct.  App.  Dec. 
489.)  He  could  make  no  contract  which  he  could  enforce. 
In  Kyrmavrd  v.  Leslie  (1  Com.  PL,  L.  R.  389),  it  was  said 
by  Willbs,  J. :  "  Moreover,  an  attainted  person  is  not  incapa- 
ble of  contracting,  though  he  cannot  pray  in  aid  of  the  king's 
court,  to  enforce  his  contracts.  He  can  contract  with  those 
whose  consciences  bind  them  to  fulfill  their  engagements,  and 
he  can  take  a  grant,  or  grant  to  others,  even  the  inheritance, 
which,  on  office  found,  would  escheat  to  the  crown ;  and  the  rights 
so  acquired  by  third  parties  may  be  the  subject  of  an  action  in 
her  majesty's  courts,  and  his  contracts  may  be  enforced  against 
him."  In  the  case  last  cited  it  was  held  that  when  one  attainted 
of  treason  escaped  to  a  foreign  country  and  there  married  and 
had  children,  and  was  afterwards  executed  on  the  same  attainder, 
the  marriage  was  valid  and  the  children  legitimate,  and  that 
they  could  inherit  from  each  other,  since  they  were  not  com- 
pelled to  trace  the  inheritance  through  the  ancestor.  It  seems 
to  be .  a  necessary  conclusion  from  the  rules  of  the  common 
law  governing  rights  of  property  as  affected  by  forfeiture  for 
crime,  that  civil  death,  one  of  the  consequences  of  conviction 
for  treason  or  felony  did  not  of  itself,  as  a  general  rule,  at 
least,  operate  to  divest  the  offender  of  his  title  to  his  lands. 
This  would  be  inconsistent  with  the  settled  doctrine  that  an 
attainted  person  retained  his  title  and  possession  till  office 
found,  and  that  meanwhile  he  could  make  a  grant  or  demise 
good  except  as  against  the  king.  If  civil  death  worked  of 
itself  a  divestiture  of  his  estate,  either  no  entry  would  be  neces- 
sary to  complete  the  title  of  the  crown  by  forfeiture,  or  the 
alternative  result  would  follow,  that  the  title  would  be  in 
abeyance  from  the  time  of  the  -  attainder  until  entry  by  the 
king  or  lord,  for  the  heir  could  not  take  by  reason  of  corrup- 
tion of  blood,  and  the  felon's  title  would  be  gone  by  his  civil 
death.  But  we  have  not  been  able  to  find  any  case  showing 
that,  as  a  general  rule,  civil  death  modified  in  any  respect  the 
law  of  forfeiture,  or  deprived  the  attainted  person  of  his 
lands  before  the  forfeiture  was  enforced  by  entry.  The 
appellant,  to  sustain   his  contention  that   by  the  common 
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law  civil  death,  consequent  upon  attainder,  operated  eo  vmtomti 
to  divest  the  title  of  the  offender  to  his  lands,  relies  upon  the 
text  of  Littleton  (§  200)  and  the  Commentaries  of  Lord  Coke. 
Littleton,  in  the  section  cited,  speaking  of  the  classes  of  per- 
sons who  cannot  maintain  an  action,  mentions  as  the  fifth 
class,  persons  who  have  entered  into  religion  and  become 
monks  professed.  Such  a  person,  he  says,  "  is  dead  in  the  law, 
and  his  sorme  or  next  cousin  incontinent  shall  inherit  him  as 
well  as  though  he  were  dead  indeed.  And  when  he  entereth 
into  religion  he  may  ipake  his  testament  and  his  executors ; 
and  they  may  have  an  action  of  debt  due  to  him  before  his 
entry  into  religion,  or  any  other  action  that  executors  may 
have,  as  if  he  were  dead  indeed ;  and  if  he  make  no  executors 
when  he  entereth  into  religion,  then  the  ordinary  may  com- 
mit the  administration  of  his  goods  to  others  as  if  he  were 
dead  indeed."  The  doctrine  that'  persons  entering  into  religion^, 
and  becoming  monks  professed  were  civilly  dead  proceeded 
on  the  ground  that  as  they  thereby  renounced  all  secular  con- 
cerns and  held  themselves  freed  from  the  obligations  rest- 
ing upon  other  members  of  civil  society,  they  should  be 
treated  as  though  they  were  dead,  in  fact,  and  as  having 
surrendered  all  their  civil  rights.  (1  Bl.  Com.  132.)  Coke, 
in  commenting  on  the  passage  from  Littleton  above  quoted, 
says:  "And  here  it  is  to  be  observed  that  an  abjuration, 
that  is,  a  deportation  forever  into  a  forreine  land  like  to 
profession  (whereof  our  author  speaketh  here),  is  a  civil  death, 
and  that  is  the  reason  that  the  wife  may  bring  an  action,  etc. 
And  so  it  is  if ,  by  an  act  of  parliament,  the  husband  be 
attainted  of  treason  or  felony,  and,  saving  his  life,  is  banished, 
this  is  a  civil  death  and  the  wife  may  sue  as  bfemme  soleP 
It  will  be  observed  that  Coke  adds  two  instances  of  civil 
death  to  the  one  mentioned  by  Littleton,  namely,  abjuration 
and  banishment  on  attainder  by  act  of  parliament.  But  in 
his  note  to  section  1991  already  quoted,  he  declares  that  every 
person  attainted  of  high  treason,  petit  treason,  or  felony,  is 
accounted  in  law  " cwiliter  mvrtwm"  The  fair  conclu- 
sion, from  a  comparison  of  these  passages,  is  that  the  strict 
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I  civtt  death,  mentioned  by  Littleton  in  the  case  of  a  monk 
'professed,  which  was  followed  by  an  extinction  of  civil 
rights,  including  the  right  of  property,  was  confined  to 
monks  and  the  two  other  cases  mentioned  by  Coke.  This 
seems  to  have  been  the  interpretation  of  Blaokstonb,  who  in 
the  enumeration  of  the  causes  of  civil  death,  in  which  the 
next  heir  inherits  the  estate  as  though  the  ancestor  was 
absolutely  dead,  mentions  the  three  cases  of  profession,  abjura- 
tion and  banishment,  and  no  others.  (1  Bla.  Com.  132.)  In 
case  of  profession  the  civii  death  was  not  a  consequence  of 
'  crime.  Abjuration,  which  was  connected  with  the  law 
of  sanctuary,  was  a  method  by  which  a  criminal  escaped 
punishment  on  condition  of  taking  an  oath  of  abjuration  and 
leaving  the  realm  forever.  Banishment  on  attainder  by  act 
of  parliament,  was  a  power  only  exerted  in  rare  instances. 
Both  sanctury  and  abjuration  were  abolished  by  statute. 
(21  Jac.  I,  0.  28.)  The  statute  54  George  III,  C.  45 
abolished  forfeiture  of  lands,  and  corrftption  of  blood  in 
every  case  except  treason,  petit  treason  and  murder.  "So 
that,"  as  said  by  Ohitty,  writing  soon  after  the  passage  of 
that  statute,  "at  the  present  day  on  attainder  of  ordinary 
felony  the  criminal  forfeits  only  his  goods  and  chattels, 
and  the  profits  of  land  during  life,  whjile  his  real  estate 
conies  in  the  ordinary  channels  to  his  heir,  who  is  thus 
restored  to  the  full  capacity  to  inherit."  (1  Chitty's  Crim. 
Law,  735.)  Still  later  the  statute  33  and  34  Victoria,  C.  23 
swept  away  the  whole  doctrine  of  attainder,  corruption  of 
blood  and  forfeiture,  except  forfeiture  consequent  on  outlawry, 
and  the  same  statute  provided  for  the  administration  of  the 
estate  of  the  convicted  felon  by  trustees  for  the  benefit  of  his 
creditors  and  the  support  of  his  family.  Under  this  statute 
the  real  property  of  a  traitor  or  felon  remains  his  own,  subject 
to  the  temporary  estate  of  the  trustees,  and  he  may  dispose  of 
it  by  his  will,  but,  by  the  statute,  he  is  incapable  of  alienating 
or  charging  his  property,  or  of  making  any  contract.  (1  Jar. 
[Bigelow's  5th  ed.]  44.)  It  is  a  suggestive  fact  bearing  upon 
the  point  we  are  considering,  that  no  case  is  to  be  found  either 
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before  or  after  the  statute  64  George  III,  in  which  it  has  been 
held  that  a  conviction  of  felony  cast  the  descent  of  the  felon's 
land  upon  his  heirs,  as  though  he  was  dead  in  fact.  And  since 
the  statutes  33  and  34  Victoria,  it  is  certain  that  such  a  doctrine 
has  been  unknown  to  the  law  of  England.  That  statute 
assumed  that  the  title  of  the  felon  to  his  lands  was  not  divested 
by  his  conviction. 

It  remains  to  consider  how  the  question  stands  in  the 
light  of  our  own  statutes  and  decisions.  The  cases  on  the 
subject  are  few,  but  there  are  two  which  deserve  especial 
attention,  Troup  v.  Wood  (4  J.  Ch.  248),  and  Plainer  v# 
Sherwood  (6  J.  Ch.  118),  decided  in  1820  and  1822.  Both 
related  to  lands  which  had  been  owned  by  one  Platner,  who 
in  June,  1799,  was  convicted  of  forgery  and  sentenced  to  the 
state  prison  for  life.  He  was  pardoned  in  1806.  The  trial 
and  conviction  was  after  the  passage  of  the  act  of  March  29, 
1799,  but  the  offense  was  committed  prior  thereto.  In  Troup 
v.  Wood,  the  bill  waf  filed  by  a  grantee  of  Platner,  under  a 
deed  executed  before  his  conviction  in  1792,  to  set  aside  sales 
of  the  same  lands,  made  after  Platner's  conviction  and  sentence 
and  during  his  imprisonment  under  judgments  against  him, 
obtained  prior  to  the  complainant's  deed.  The  chancellor, 
rendered  a  decree  setting  aside  the  sales  and  titles  acquired  by 
the  defendants,  under  the  executions,  upon  several  grounds, 
one  of  which  was  that  the  judgment  upon  which  the  execu- 
tion issued  had  been  fully  paid  prior  to  the  sales  thereon,  and 
that  the  sales  were  fraudulently  made  by  the  act  and  procure- 
ment of"  the  defendants.  The  chancellor  in  his  opinion, 
after  stating  this  conclusive  ground  of  judgment,  proceeded 
further  to  say,  that  the  sales  were  also  void  for  another 
reason,  viz.,  that  the  scire  facias  to  revive  the  judgment 
against  Platner  was  directed  to  him,  whereas,  as  by  his 
conviction  and  sentence  to  imprisonment  for  life  he  became 
civilly  dead,  it  should  have  been  directed  "  to  his  representar 
tives  and  to  the  terre-tenants,"  This  plainly  implied  that 
the  chancellor  then  entertained  the  opinion  that  a  civil 
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death,  consequent  upon  a  conviction  of  felony,  divested 
the  offender's  estate,  and  the  heirs  immediately  inherited, 
as  in  case  of  actual  death,  forfeiture  and  corruption  of 
blood  having  been  previously  abolished  in  tliis  state, 
except  forfeiture  for  a  limited  time  in  case  of  treason.  The 
subsequent  case  of  Plainer  v.  Sherwood  was  brought  by 
Platner,  after  his  pardon,  to  set  aside  sales  of  other  lands 
made  during  his  imprisonment  under  the  same  judgments  and 
executions,  as  in  the  former  case,  the  title  to  such  lands  having 
been  in  him  at  the  time  of  his  conviction  and  sentence.  The 
defendant  demurred  to  the  bill  on  the  ground  that  the  plaintiff 
was  divested  of  his  estate  in  the  lands  by  his  conviction  and 
imprisonment,  and  that  his  heirs  were  the  parties  in  interest. 
It  is  plain  that  the  demurrer  was  good,  provided  the  chan- 
cellor was  correct  in  his  opinion  in  the  former  case  as  to  the 
effect  of  civil  death  at  common  law  in  divesting  the  estate  of 
a  convicted  feion.  But  the  chancellor,  on  reconsideration, 
reversed  his  previous  ruling  on  this  point  and  held  that  at 
common  law  that  consequence  did  not  follow  the  situation  of 
cwiliter  mortuvs,  except  in  the  special  cases  to  which  we  have 
referred.  He,  therefore,  sustained  the  bill,  suggesting,  as  a 
reason  for  his  misapprehension  in  the  former  case,  that  the 
statute  of  March  29,  1799,  which  was  in  force  when  the  trial 
and  conviction  took  place  and  when  the  former  decision  was 
made,  only  applied  to  offenses  thereafter  committed.  This 
suggestion  in  turn  implied,  although  the  question  was  not 
involved  in  the  case,  that  the  statute  of  1799,  declaring  that  a 
person  adjudged  to  imprisonment  for  life  on  a  conviction  of 
felony,  "shall  be  deemed  and  taken  to  be  civilly  dead  to  all 
intents  and  purposes  in  the  law,"  extended  the  common-law 
consequences  of  civil  death  and  made  the  estate  of  the  con- 
victed felon  descendible  immediately  to  his  heirs.  The 
case  In  re  Denving  (10  Johns.  232)  presented  the  question 
of  the  effect  of  a  pardon  of  a  person  convicted  of  a  felony, 
and  sentenced  to  imprisonment  for  life,  upon  his  right  to  the 
guardianship  of  his  infant  child,  after  his  release  from  impris- 
onment.    It  was  held  that  the  pardon  restored  him  to  the 
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relation  of  a  father,  but  it  was  assumed  in  the  briefer  curiam 
opinion  in  the  case  that  any  rights  of  property  in  the  convict 
were  divested  by  the  conviction  and  sentence.  This  case 
arose  when  the  act  of  1799  was  in  force.  The  case  of 
Plainer  v.  Sherwood  was  a  direct  adjudication  that,  by 
the  general  rule  of  the  common  law,  civil  death  did 
not  operate  as  a  divestiture  of  the  estate  of  the  convicted 
felon.  The  language  of  the  act  of  1799,  that  a  person  sen- 
tenced to  imprisonment  for  life  was  to  be  deemed  civilly  dead, 
"to  all  intents  and  purposes  in  the  law,"  was  very  special  and 
comprehensive,  and  it  is  not  necessary  to  disagree  with  the 
intimation  of  the  chancellor,  that  it  extended  the  consequences 
of  civil  death  beyond  what  was  understood  at  common  law. 
However  this  may  be,  when  the  language  of  the  act  of  1799 
was  changed  by  the  Revised  Statutes,  by  omitting  the  special 
and  peculiar  words  therein,  and  the  language  was  substituted 
that  a  person  sentenced  to  imprisonment  for  life  should  there- 
after "  be  deemed  civilly  dead,"  the  provision  became,  we 
think,  simply  declaratory  of  the  common  law.  On  looking 
at  the  statutes  regulating  the  transfer  and  devolution  of  prop- 
erty upon  the  death  of  the  owner,  it  wiD  be  found  that  their 
natural  import  confines  the  meaning  to  a  natural  death. 
By  the  former  statute  of  wills  it  is  declared  that  "  all  per- 
sons except  idiots,  persons  of  unsound  mind,  married  women 
and  infants,  may  devise  their  real  estate,"  etc.,  and,  as  to  per- 
sonal property,  that  "  every  male  person  of  the  age  of  eighteen 
years,  and  every  person  not  being  a  married  woman,"  may 
dispose  of  it  by  will  (2  E.  S.  60,  §  21) ;  and  provisions  are 
made  for  the  probate  of  wills  after  the  death  of  the  testator. 
The  statute  of  administrations  authorizes  the  granting  of  let- 
ters of  administration  of  the  goods,  chattels  and  credits  of 
persons  "  dying  intestate."  (2  R.  S.  73,  §  23.)  The  statute 
regulating  proceedings  to  discover  the  death  of  persons  upon 
whose  lives  any  particular  estate  may  depend,  requires  that 
the  petitioner  shall  state  in  his  petition  "  that  he  has  cause  to 
believe,  and  does  believe,  that  the  person  upon  whose  life  such 
prior  estate  depends  is  dead,"  etc.     (2  R.  S.  343,  §  2.)     An 


332  Avert  v.  Everett.  [Oct., 


Opinion  of  the  Court,  per  Andrews,  J. 


assignment  of  dower  can  be  claimed  only  on  the  death 
of  the  husband.  (1  R.  S.  740,  §  1  et  seq.)  In  none  of  these 
statutes  is  there  any  intimation  that  a  civil,  as  distinguished 
from  a  natural,  death  was  in  the  contemplation  of  the  legisla- 
ture. The  only  statute  we  have  found  which  permits  an 
inference  that  civil  death,  consequent  upon  imprisonment  for 
life,  operates  to  divest  the  convict  of  his  estate,  is  a  provision 
in  the  act  relating  to  "  absconding,  concealed  and  non-resident 
debtors,"  which  permits  the  proceedings  authorized  thereby  to 
be  taken  u  whenever  any  debtor  shall  be  imprisoned  in  the 
state  prison  for  a  term  less  than  his  natural  life"  (2  R.  8.  15, 
§  1) ;  making  no  provision  and  giving  no  remedy  under  that 
act  against  the  property  of  one  imprisoned  on  a  life  sentence. 
This  provision  was  incorporated  into  the  Revised  Statutes 
from  the  "  Act  for  relief  against  absent  and  absconding  debtors," 
passed  March  21,  1801,  when  the  act  of  March  29,  1799, 
declaring  the  effect  of  a  sentence  to  imprisonment  for  life,  was 
in  force.  The  most  that  can  be  said  as  to  the  effect  of  this 
section  of  .the  absconding  debtor  act,  as  bearing  upon  the 
point  now  in  controversy,  is  that  the  legislature  may  have 
assumed  that  civil  death,  resulting  from  a  sentence  to  imprison- 
ment for  life,  operated  to  divest  the  offender  of  his  estate. 
But  when  it  is  considered  that  no  case  in  this  state  can  be 
found  where  the  will  of  a  person  imprisoned  on  a  life  sentence 
has  been  admitted  to  probate  during  his  natural  life,  or  where 
administration  has  been  granted  on  his  estate,  or  dower 
assigned  as  if  he  was  dead,  nor  any  case  where  the  title  to 
property  has  been  traced  through  a  civil,  as  distinct  from  a 
natural,  death,  the  inference  seems  almost  irresistible  that  the 
doctrine  that  civil  death,  consequent  upon  a  life  sentence, 
divests  the  criminal  of  his  estate,  has  no  foundation  in  our 
law.  (As  to  right  of  administration,  6ee  Frazer  v.  Fvlcher> 
17  Ohio,  260.)  The  disabilities  flowing  from  the  situation  of 
civiliter  mortmis  have  a  wide  scope,  without  including  this 
incident.  The  statute,  without  expressly  declaring  this  result, 
assumes  that  a  life  sentence  of  the  husband,  ipso  facto,  dis- 
solves his  marriage.     (2  R.  S.  687,  §  9,  sub.  6.)     The  convict 
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cannot  sue,  although  he  may  be  sued,  and  his  property  ia 
answerable  to  his  creditors.  But  he  may  defend  an  action 
brought  against  him.  (Code,  §  131 ;  Davis  v.  Duffie,  supra; 
Bowles  v.  ITaberman,  95  N.  Y.  246.)  He  cannot  enter  into 
executory  contracts  and  call  in  aid  the  courts  to  enforce  them, 
but  he  may  transfer  his  property  by  will  or  deed.  (See  Han- 
hirts  Heirs  v.  RamkirCs  Executors,  6  Monroe  [Ky.]  531, 
and  authorities,  supra.)  His  political  rights  are  taken 
from  him,  his  wife  and  children  owe  him  no  fealty  or  obe- 
dience. It  is  easy  to  suggest  possible  difficulties  in 
the  administration  and  protection  of  the  property  of  a  con- 
vict sentenced  to  imprisonment  for  life.  These  are  matters 
which  may  be  the  appropriate  subject  of  legislation.  They 
have  been  met  in  England  by  the  statute  33  and  34  Victoria, 
by  which  a  trustee  is  appointed  to  administer  the  convict's 
estate  for  the  protection  of  all  interests.  Most  of  the  diffi- 
culties suggested  exist  in  the  same  degree  in  the  case  of 
convicts  sentenced  to  imprisonment  for  a  term  of  years, 
during  which  time  their  civil  rights,  by  force  of  a  prior  section 
of  £he  statute  (§  19),  are  suspended.  But  it  is  not  claimed 
that  this  consequence  divests  them  of  their  property  during 
their  imprisonment. 

We  here  conclude  our  examination  of  the  interesting  ques- 
tion presented  by  this  record.  Any  one  who  takes  the  pains 
to  explore  the  ancient,  and  in  many  respects  obsolete,  learning 
connected  with  the  doctrine  of  civil  death,  in  consequence  of 
crime,  will  find  that  he  has  to  grope  his  way  along  paths 
marked  by  obscure,  flickering  and  sometimes  misleading 
lights,  and  he  cannot  feel  sure  that  at  some  point  in  his  course 
he  has  not  missed  the  true  road.  But  there  is  a  guiding 
principle  which,  in  the  present  case,  greatly  aids  in  solving  the 
question  presented,  and  that  is,  that  no  one  can  or  ought  to  be 
divested  of  his  property  i/n  invitum,  except  by  the  clear  war- 
rant of  law,  and  this,  we  think,  is  not  found  in  the  statute 
relating  to  civil  death.  The  weighty  words  of  Chancellor 
Kent,  in  Platner  v.  Sherwood,  may  appropriately  conclude 
this  opinion  :    "  The  penal  consequences  of  attainder  must  be 
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necessary  deductions  severely  required  by  the  premises ;  and 
as  there  was  to  be  no  forfeiture  of  the  estate,  the  law  would 
not  be  consistent  with  itself  if  it  held  the  party  alive  for  the 
purpose  of  being  sued  and  charged  in  execution,  and  yet 
dead  for  the  purpose  of  transmitting  his  estate  to  his  heirs." 
We  think  the  order  of  General  Term  should  be  affirmed, 
and  judgment  absolute  entered  for  the  defendant  on  the 
stipulation. 

£abl,J.  (dissenting.)  I  differ  from  my  brethren,  and  regret 
that  I  have  not  time  to  formulate  an  opinion  giving  more  fully 
the  reasons  for  my  dissent. 

The  statute  of  March  29,  1799,  providing  that  life  convicts 
should  be  "  deemed  and  taken  to  be  civilly  dead  to  all  intents 
and  purposes  in  the  law,"  was,  I  believe,  passed  to  simplify 
the  law  and  to  remove  the  confusion  and  uncertainty  which 
existed  in  the  common  law  as  to  the  civil  death  of  felons.  It 
brought  the  law  into  harmony  with  our  social  organization  and 
governmental  system.  As  the  convict  could  no  longer  dis- 
charge any  of  his  obligations  to  society,  he  was  to  possess  no 
civil  rights  whatever.  As  he  could  not  discharge  any  of  the 
duties  of  husband  or  father,  the  family  ties  were  severed.  As 
he  could  have  no  use  for  property  and  no  power  to  manage  or 
possess  the  same,  that  was  to  pass  away  from  him.  He  became 
civily  dead  m  the  law,  and  the  law  ceased  to  know  or  to  take 
any  notice  of  him.  He  no  longer  possessed  any  rights  grow- 
ing out  of  organized  society  or  depending  upon  or  given  by 
law.  As  to  all  such  rights,  he  was,  in  law,  dead  and  buried ; 
and  such  were  the  views  of  Chancellor  Kent  when  he  wrote 
the  opinions  in  Trowp  v.  Wood  (4  Johns.  Ch.  229),  and  Plat- 
tier  v.  Sherwood  (6  id.  118),  and  also  of  the  court  in  Deming** 
Case  (10  Johns.  232). 

I  cannot  believe  that  the  legislature,  by  the  different  phrase- 
ology used  in  the  Eevised  Statutes  (2  R.  S.  701,  §  20),  "  shall 
thereafter  be  deemed  civilly  dead,"  meant  to  change  the  scope 
and  meaning  of  the  previous  law.  The  rule  was  simply 
expressed  in  more  concise  and  appropriate  language.     There 
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was  no  reason  in  revising  the  prior  law  to  change  it,  and  it 
cannot  be  supposed  that  the  legislature  meant  to  abandon  a 
certain  and  plain  rule  and  go  back  to  the  archaisms,  uncertain- 
ties and  confusion  of  the  commcn  law.  The  progress  in  the 
revision  was  foward,  not  backward.  To  show  the  compre- 
hensive meaning  which  the  law-makers  evidently  thought  the 
language  of  section  20  had,  we  may  read  the  next  section 
providing  for  the  protection  of  the  convict's  person  as  follows : 
"  The  person  of  a  convict  sentenced  to  imprisonment  in  a 
state  prison  is  under  the  protection  of  the  law;  and  any  injury 
to  his  person,  not  authorized  by  law,  is  punishable  in  the  same 
manner  as  if  he  was  not  sentenced  or  convicted."  The  clear 
implication  from  the  provision  contained  in  the  act  relating  to 
"absconding,  concealed  and  non-resident  debtors  "  (2  R.  S.  15, 
§  1),  referred  to  in  the  opinion  of  Judge  Andrews,  is  that  the 
legislature,  when  framing  that  provision,  understood  that  a  life 
convict  was  divested  of  his  estate. 

I  not  only  see  no  reason  to  suppose  that  the  legislature 
meant  to  retain  the  common  law  as  to  the  effect  of  civil  death, 
but  I  can  see  no  reason  for  retaining  the  common  law,  or  for 
construing  doubtful  phraseology  so  as  to  retain  it.  While 
the  convict  has  no  use  for  his  property  and  no  obligations  to 
§perform ;  while  he  cannot  use  his  property  for  his  comfort, 
aggrandizement  or  enjoyment ;  while  he  cannot  protect  it  by 
action  or  recover  it  by  any  proceedings,  if  taken  away  from 
him,  why  should  he  be  permitted  to  retain  the  title  thereto  — 
and  why  should  it  not,  under  any  wise  system  of  laws,  be 
devolved  upon  his  successors  or  his  heirs  and  next  of  kin  f 

The  life  convict  was  not  declared  civilly  dead  in  the  law 
simply  to  deprive  him  of  the  right  to  vote,  to  sit  as  a  juror,  to 
bear  arms,  to  marry  and  hold  office,  because  his  physical  con- 
ditions were  such  that  he  could  do  none  of  these  things.  What, 
then,  according  to  the  conclusion  reached  by  my  brethren,  is 
meant  in  the  statute  by  "  civilly  dead  ? "  How  much  of  the 
convict  is  civilly  dead  and  how  much  civilly  alive?  To 
solve  these  questions  the  legal  wayfarer  will  find  few  blazed 
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trees  along  his  pathway,  which  must  frequently  be  obscure, 
uncertain  and  easily  missed. 

I,  therefore,  favor  the  reversal  of  the  General  Term. 

All  concur  with  Andrews,  J.,  except  Earl,  J.,  dissenting, 
and  Gray,  J.,  not  sitting. 

Order  affirmed  and  judgment  accordingly. 


Isaac  E.  Pharis,  Appellant,  t>.  R.  Nelson  Gere,  Respondent. 

In  an  action  for  forcible  entry  and  detainer  of  two  salt  blocks,  known  as 
Nos.  22  and  28,  it  appeared  that  they  were  held  in  a  common  ownership, 
though  by  separate  leases  from  the  state;  they  were  about  thirty  feet 
apart  but  in  the  same  enclosure,  and  while  they  could  be  utilized  sepa- 
rately and  had  no  necessary  connection,  they  had  been  used  and  operated 
together.  Defendant,  for  the  purpose  of  taking  possession  of  both 
blocks,  forced  the  lock,  put  on  a  new  one  and  entered  the  enclosure. 
Thereafter  defendant  met  plaintiff  on  block  22  and  notified  him  that  he 
took  possession  of  both,  and,  after  a  personal  struggle  for  possession, 
defendant  retained  it.  The  court  was  requested,  but  refused  to  charge, 
that  there  was  no  evidence  of  a  forcible  detainer  of  block  28.  Held,  no 
error;  that  while  more  than  mere  words  is  necessary  to  make  a  forcible 
detainer,  yet  as  the  violence  was  aimed  at  the  possession  of  both  blocks, 
was  employed  to  effect  and  did  in  the  end  secure  that  possession,  the 
jury  were  warranted  in  finding  a  forcible  detainer  of  the  whole  property 
within  the  enclosure. 

The  blocks  were  held  by  plaintiff  and  his  brother  C.  in  common.  The 
latter  had  been  declared  a  lunatic  in  proceedings  de  lunatico,  and  a  com- 
mittee of  his  person  and  estate  appointed.  Such  committee,  without  an 
order  of  the  court  authorizing  it,  executed  an  instrument  purporting 
to  be  a  lease  for  ten  years  of  the  premises  to  a  corporation  organized 
for  the  purpose  of  controlling  the  entire  salt  manufacture,  but  which 
instrument  was  substantially  a  transfer,  for  the  period  named,  for  a  con- 
sideration, payable  as  rent,  contingent  upon  the  success  of  the  enterprise. 
Defendant  sought,  under  this  instrument,  to  justify  the  entry  and  repel 
the  charge  of  forcible  detainer.  Held,  untenable;  that  the  committee 
were  not  authorized  to  execute  the  instrument  and  the  same  was  void. 

It  teems  that,  neither  by  common  law  nor  under  the  statutes  of  the  state 
(Chap.  446,  Laws  of  1874;  Code  of  Civil  Pro  §  2888  et  eeq.),  has  the 
committee  of  a  lunatic  power  to  lease  his  estate  without  an  order  of  the 
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court;  he  has  no  title  to  or  interest  in  the  real  estate,  but  is  simply  an 
agent  or  representative  of  the  court,  and  has  no  independent  power  to 
dispose  of  it  in  any  manner  whatsoever. 

(Argued  June  7,  1888;  decided  October  2,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department  made  April  — ,  1885, 
which  reversed  a  judgment  in  favor  of  plaintiff,  entered  upon 
a  verdict  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Louis  Marshall  for  appellant.  The  pretended  lease  from 
the  plaintiff  to  the  salt  company  was  delivered  conditionally 
as  a  mere  escrow ;  the  condition  of  its  delivery  to  the  company 
was  never  complied  with ;  it  was  never  delivered  to  it  by 
plaintiff's  consent,  and  it,  therefore,  failed  to  operate  as  a  con- 
veyance of  the  plaintiff's  title.  (Smith  on  Cont.  *  11 ;  Hawks- 
land  v.  Gatchel,  Cro.  Eliz.  835 ;  Sheppard's  Touchstone,  *  59 ; 
Gilbert  v.  N.  Am.  F.  Ins.  Co.,  23.  Wend.  43;  Jackson  v. 
Richards,  15  id.  617 ;  Ford  v.  James,  2  Abb.  Ct.  of  App. 
Dec.  159;  Graces  v.  Dudley,  20  N.  Y.  77;  Chouteau  v. 
Suydam,  %\  id.  179 ;  BrackeU  v.  Barney,  28  id.  333 ;  13 
Ohio  St.  235 ;  Watkins  v.  Nash,  L.  R.,  20  Eq.  Cos.  262 ; 
&  C,  23  Week.  Rep.  647 ;  Southern  L.  Ins.  <&  T.  Co.  v.  Cole, 
4  Fla.  359;  Cincinnati,  etc.,  R.  R.  Co.  v.  Mc Mitten,  29  Ala. 
160 ;  Carr  v.  Pittsburg,  etc.,  R.  R.  Co.,  80  Pa.  31 ;  Dhete 
v.  Fomsh,  53  How.  Pr.  217;  8.  C,  79  N.  Y.  520 ;  Worrall 
v.  Munn,  5  id.  229 ;  3  Wash,  on  Real  Prop.  [4th  ed.]  303 ; 
Jackson  v.  Perkins,  2  Wend.  308.)  The  ignorance  of  Pharis 
of  the  relations  between  Childs  and  the  grantee  deprive  the 
delivery  to  Childs  of  all  effect  as  a  delivery  to  the  grantee, 
and  disposes  of  every  ground  for  disputing  the  conditional 
character  of  such  delivery.  ( Worrall  v.  Munn,  5  N.  Y.  107.) 
Whether  the  conditions  imposed  were  wise  or  unwise,  import- 
ant or  unimportant,  does  not  affect  his  right  to  demand  a  strict 
performance  thereof  and  to  insist  upon  his  claim  that,  by 
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reason  of  the  non-compliance  with  the  conditions  by  the 
company,  no  right  to  occupy  his  premises  ever  parsed  to  it. 
(Plumb  v.  Tubbs,  41  K  Y.  442,  443 ;  Gilbert  v.  Peteler, 
38  id.  165 ;  Collins  v.  Maroy,  25  Conn.  242 ;  Craig  v.  Wells, 
11  N.  Y.  315.)  The  proceedings  instituted  in  the  Supreme 
Court  conferred  no  authority  upon  the  committee  to  execute 
the  lease.  {Atkins  v.  Kinnan,  20  Wend.  241;  Sharp  v. 
Speir,  4  Hill,  76;  Striker  v.  Kelly,  2  Den.  323;  Battell  v. 
Torrey,  65  K  Y.  294 ;  In  re  Valentine,  72  id.  184.)  The 
committee  of  the  lunatic  had  no  common  law  authority 
to  execute  the  lease.  (Wood  on  Land,  and  Ten.  §  119; 
1  Taylor  on  Land,  and  Ten.  [8th  ed.],  §§  97,  136; 
BArrwureaux  v.  Crosby,  2  Pai.  420;  White  v.  Palmer, 
4  Mass.  147;  Beverly's  Case,  4  Coke,  126b,  127b;  1  Piatt  on 
Leases,  38;  BlewWs  Case,  Ley.  47;  Foster  v.  Merchant, 
1  Vern.  262 ;  Knipe  v.  Palmer,  2  Wilson,  130 ;  Brooks  v. 
Brooks,  3  Iredell  [N.  C]  389,  392;  In  re  Otis,  101  N.  Y. 
585  ;  Schneider  v.  McFarlamd,  2  id.  463.)  Assuming  that  a 
lease  for  five  years  might  be  executed  without  judicial  sanction, 
the  lease  in  the  present  case  being  for  ten  years  and  executed 
without  any  authority  by  the  court,  is  void.  (Odell  v. 
Durant,  62  N.  Y.  524 ;  Clark  v.  Barries,  76  id.  301.)  If  by 
the  lease  from  the  committee  the  salt  company  acquired  the 
interest  of  the  lunatic,  it  become  a  tenant  in  common  with 
the  plaintiff.  As  such  tenants  in  common,  both  had  title 
and  the  right  of  actual  possession.  Neither  had  the 
right  to  exclude  the  other  from  the  joint  possession  and 
enjoyment  of  the  premises  with  him.  The  excluded  tenant 
might  maintain  an  action  of  ejectment  to  regain  possession, 
and  if  ousted  by  his  co-tenant,  an  action  for  trespass, 
qvwre  clausum,  might  be  brought  by  the  ejected  tenant 
for  the  injury.  ( Wood  v.  Phillips,  43  N.  Y.  152;  Dubois 
v.  Beaver,  25  id.  127,  128;  Florence  v.  Hopkins,  46  id. 
186 ;  Erwin  v.  Ohnstead,  7  Cow.  229 ;  AVen  v.  Carter,  8 
Pick.  175 ;  Keay  v.  Goodman,  16  Mass.  1 ;  Murray  v.  Hall, 
7C.B.  837;  S.  01,13  Lond.  Jur.  262;  Wilkinson  v.  Hay^ 
garth,  13  Q.  B.  413;  Silloway  v.  Brown,  12  Allen,  37; 
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Bennett  v.  Clemence,  6  id.  18,  19 ;  Odiorne  v.  Lyford,  9 
N.  H.  502 ;  S.  C,  32  Am.  Dec.  387 ;  Stedman  v.  Smith, 
8  El.  &  Bl.  6,  7;  McGill  v.  Ash,  7  Penn,  St.  397;  Maddox 
v.  Goddard,  15  Me.  218 ;  Freeman  on  Co-ten.  &  Par.  §  300 ; 
Coke  on  Littleton,  199b,  200 ;  Comyn's  Dig.,  tit.  Estates,  R.  8 ; 
1  Chitty  on  Pleadings,  180 ;  1  Washburn  on  Real  Property 
[4th  ed.]  657;  2  Archbold's  Cr.  Pr,  [8th  ed.]  103O-1035; 
Mason  v.  Finch,  1  Scam.  495 ;  Eads  v.  Rucker,  2  Dana,  111 ; 
Presbrey  v.  Presbrey,  13  Allen,  281;  Bowen  v.  Cherokee 
Bob,  45  Cal.  485.) .  Although  the  complaint  contained  two 
counts  the  court  properly  instructed  the  jury  that  it  might  find 
in  favor  of  the  plaintiff  either  upon  the  count  framed  under 
the  statute,  or  the  count  for  simple  trespass ;  and  the  jury 
specifically  determined  that  the  plaintiff  was  entitled  to  recover 
upon  the  statutory  count.  (Newcomb  v.  Butterfield,  8  Johns. 
264 ;  Dubois  v.  Beawer,  25  K  Y.  1 25, 176 ;  People  v.  Anthony, 
4  Johns.  198 ;  People  v.  Rickert,  8  Cow.  226 ;  People  v.  Field, 
1  Lans.  222.)  The  acts  and  threats  of  the  defendant  as 
detailed  constituted  a  forcible  detainer.  (1  Hawkins'  Pleas 
of  the  Crown,  chap.  28,  §§  26,  27,  30 ;  3  Bacon's  Abridgment, 
title,  Forcible  Entry,  718;  2  Archbold's  Crim.  Pr.  336; 
Wharton's  Crim.  Law,  §§  2033,  2034,  2036 ;  Code  Civil  Pro. 
§  1669;  WiUiams  v.  Warren,  17  Wend.  257;  People  v. 
Rickert,  8  Cow.  226 ;  Sittoway  v.  Brown,  12  Allen,  38 ;  Doe 
v.  Prosser,  Cowp.  218 ;  Rex  v.  Smyth,  5  C.  &  P.  201 ; 
MUner  v.  Mac  Lean,  2  id.  17 ;  Scarlett  v.  Lamargue,  5  Cal. 
63 ;  Childress  v.  Black,  9  Terg.  317 ;  Hussey  v.  McDermott, 
23  Cal.  412;  Tibbits  v.  O'Connell,  66  Ind.  171;  Mason  v. 
Powell.  38  K  J.  Law,  576;  Minor  v.  Duncan,  54  Ga.  516.) 
Whatever  acts  were  performed  by  the  defendant,  or  whatever 
threats  were  uttered  by  him,  referred  to  block  23  as  well  as 
to  block  22,  and  if  the  evidence  is  sufficient  to  sustain  a 
finding  of  a  forcible  detainer  of  either  block,  it  sustains  it  as 
to  both.  (Benedict  v.  Hart,  1  Cush.  487;  1  Hawkins'  Pleas 
of  Crown,  chap.  28,  §  30.)  The  judgment  -roll  in  the  partition 
%uit  brought  by  the  plaintiff  against  his  brother  does  not 
operate  either  as  a  bar  to  the  maintenance  of  this  action 
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or  an  estoppel  of  the  plaintiff  from  making  his  present 
claim  against  the  defendant.  (BisseU  v.  Kellogg,  65  N.  Y.  432 ; 
Bache  v.  Doscher,  67  id.  729 ;  Otis  v.  Williams,  70  id.  208 ; 
M  re  Howard,  9  Wall.  128;  Williams  v.  Gibbs,  17  How. 
[U.  S.]  2r>7.)  A  defendant  who  explicitly  admits  by  his 
pleadings  that  which  establishes  the  plaintiff's  right,  will  not 
be  permitted  to  deny  its  existence,  or  to  prove  any  state  of 
facts  inconsistent  with  that  admission.  {Paige  v.  WUlet,  38 
N.  Y.  28.)  The  action  of  partition  could  be  maintained  even 
though  neither  of  the  tenants  was  in  actual  possession  of.  the 
property.  Constructive  possession  is  sufficient  to  sustain  such 
an  action.  (Florence  v.  Hopkins,  46  N.  Y.  186 ;  Hitchcock 
v.  Skinner,  1  Hoff.  Ch.  21 ;  Beebe  v.  Griffin,  14  N.  Y.  235  ; 
Woodworth  v.  Campbell,  5  Pai.  518 ;  Alexander  v.  Taylor, 
4  Den.  302 ;  Remington  Paper  Co.  v.  0^  Dougherty,  81 N.  Y. 
474,  490.)  It  is  too  late  for  the  defendant  now  to  raise  the 
question  that  Charles  E.  Pharis,  or  his  committee,  should  have 
been  joined  with  the  plaintiff  as  a  complainant,  since  the 
objection  of  non-joinder  was  waived  by  not  pleading  it. 
(Zabriskie  v.  Smith,  13  N.  Y.  336 ;  Be  Puy  v.  Strong,  37  id. 
372 ;  Pharis  v.  Gere  [first  appeal] ;  Code  of  Pro.  §  148 ; 
Code  of  Civ.  Pro.  §§  488,  498,  499;  Chaffee  v.  Morss, 
67  Barb.  252;  Babe  v.  Fyler,  10  S.  &  M.  446;  Allen  v. 
Gibson,  4  Rand.  477;  2  ¥m.  Bl.  1077.)  No  error  was 
committed  by  the  court  in  excluding  the  offers  to  prove 
that  there  were  350  boiling  blocks  upon  the  salt  reserva- 
tion in  1874  and  1875,  and  that  one-half  of  them  were  out  of 
use  and  stood  idle  during  the  two  years,  as  bearing  on  the 
rental  value.  (Carter  v.  Pryke,  Peake,  95;  Holcombe  v. 
Heioson,  2  Camp.  391 ;  Smith  v.  Wilkins,  6  C.  &  P  180 ; 
Anglesey  v.  Lord  Hatherton,  10  M.  &  W.  235 ;  P/eil  v. 
Kemper j  3  Wis.  315;  Gouge  v.  Roberts,  53  N.  Y.  619; 
Blanchard  v.  N.  J.  St.  Co.,  59  id.  292  ,  Dana  v.  Fiedler,  12 
id.  40;  Color  P.  A.  Co.  v.  Brawn,  37  Super.  Ct.  433; 
Siegd  v.  Lewis,  54  N.  Y.  651.)  The  exception  to  the  admis- 
sion of  the  conversation  between  the  plaintiff  and  the  defend- 
ant, in  which  the  latter  stated  to  the  former  that  he  had  pro- 
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cured  a  warrant  for  his  arrest,  and  that  he  must  keep  away 
from  the  property  and  must  have  nothing  more  to  do  there  or 
he  would  be  arrested,  is  untenable.  (Tibbits  v.  O )  Connelly  66 
Ind.  171 ;  People  v.  Rickert,  8  Cow.  226.)  The  evidence  of 
the  conversations,  in  which  the  plaintiff  forbade  Gere's  ser- 
vants and  workmen  to  take  or  hold  possession  of  the  premises, 
was  proper.  These  interviews  were  in  defendant's  presence  ; 
were  a  part  of  the  res  gestm  ;  were  important  as  showing  that 
the  plaintiff  did  not  acquiesce  in  the  forcible  taking  and  hold- 
ing, and  were  had  with  the  agents  whom  Gere  admits  having 
sent  to  commit  the  offense  complained  of  while  they  were 
engaged  in  the  performance  of  that  mission.  (Story  on 
Agency,  §  134;  Sutherland  on  Damages,  367;  Martin  v. 
Pardee,  64  Barb.  353 ;  Spear  v.  Lomax,  42  Ala.  576  ;  Neil 
v.  Thorn,  88  K  Y.  270;  Fountain  v.  Pettee,  38  id.  184.) 

George  F.  Oomstock  for  respondent  The  lease  of  the  salt 
blocks  by  the  committee  of  the  lunatic  was  valid  for  the  five 
years  limited  by  the  statute.  (Laws  1874,  chap,  446,  pp.  573, 
575 ;  Code  Civil  Pro.  §§  2320,  2322,  2339,  2340,  2343,  2348.) 
Where  a  fraud  has  been  committed  upon  a  person  no  one  but 
he  or  some  one  claiming  under  and  through  him  has  any  cause 
of  complaint.  (Beardslee  v.  HotcKkiss,  96  N.  Y.  201 ;  3  R.  S. 
[5th  ed.]  29,  §  152 ;  Oomstock  v.  Ames,  10  N.  Y.  357 ;  Reeder 
v.  Sayre,  70  id  180;  Laugkran  v.  SmithflS  id.  205  ;  Lounsberry 
v.  Snyder,  31  id.  514 ;  1  Coke  on  Litt.  §  319 ;  46  N.  Y.  594  ; 
8  Cow.  226,  230,  505 ;  8  Term.  Rep.  145  ;  Fleta,  Lib.  2,  c.  c.  72, 
73 ;  1  Bac.  Abr  [Phila.  ed.]  368,  marg. ;  4  id.  138.)  The  statute 
power  to  sell  or  mortgage  under  orders  of  the  court  arises  only 
on  an  expressed  condition  that  the  current  rents  of  the  lunatic's 
land,  together  with  all  the  personal  estate  as  capital,  are 
insufficient  for  the  purposes  specified  and  have  absolutely  no 
practical  significance  unless  the  power  to  obtain  out  of  the 
land  such  rents  and  profits  previously  existed.  (Treville  v. 
Ellis,  1  Bailey,  35,  40,  41 ;  Foster  y.  Marchant,  1  Vera.  262 ; 
Chittv  on  Cont.  86 ;  Van  Dusen  v.  Young,  9  N.  Y.  9-29 ; 
Schuyler  v.  Legget,  8  Cow.  660.)    Though  a  lease  by  parol  be 
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for  more  than  three  years,  and  so  void  for  the  term  within  the 
statutes  of  frauds,  yet  the  tenant  entering  has  interest  from 
year  to  year,  regulated  in  every  respect  by  the  parol  demise, 
except  as  to  the  term.  (8  Term  Rep.  3 ;  5  id.  471 ;  Robt.  on 
Frauds,  139,  140;  2  Salk.  413,  414;  1  Term  Rep.  150, 
378;  3  Wils.  25;  2  Black.  Com.  143;  Thomas  v.  Hatch,  3 
Sumner,  170,  179;  Oxendvn  v.  Lord  Gompton,  2  Vera. 
69  and  notes ;  In  re  Salisbury,  3  Johns.  Ch.  347 ;  De  Free- 
vUle  v.  EUis,  1  Bailey  Eq.  [S.  C]  35 ;  OdeU  v.  Durant, 
62  N.  Y.  524 ;  Clark  v.  Barnes,  76  id.  301 ;  Schuyler  v.  Leggel, 
8  Cow.  660.)  An  action  of  trespass  cannot  be  main- 
tained by  one  tenant  in  common  against  liis  co-tenant  for 
an  entry  upon  and  taking  possession  of  lands,  whether  openly 
and  peaceably  or  by  stealth  or  violence,  no  division  in  the 
occupancy  being  possible  or  practicable,  or  none  having  been 
made.  ( Wood  v.  PhiUips,  43  K  Y.  152 ;  Van  Orman  v. 
Phelps,  9  Barb.  500,  506 ;  McKay  v.  Mumford,  10  Wend. 
351,  353 ;  Dressefiw.  Dresser,  40  Barb.  300 ;  Decker  v.  Decker, 
17  Hun,  13,  15 ;  AUen  v.  Garter,  8  Pick.  175,  177;  Jacob  v. 
Seward,  41  Law  Jour.,  C.  P.  221 ;  Palmer  v.  Bowker,  106 
Mass.  318,  319 ;  Warner  v.  Abbey,  112  id.  355,  360 ;  17  Wend. 
257;  8  Barn.  &  Cress.  269.)  What  is  called  in  the 
complaint  a  forcible  entry  and  detainer  is  only  an  entry 
and  occupation  by  or  under  the  authority  of  the  co-tenant, 
having  rights  in  all  respects  equal  to  his  own.  (8  Barn. 
&  Cress.  269.)  The  complainant,  in  an  action  for  a  forcible 
detainer,  must  have  the  right  and  title  to  enter  all  on 
his  side,  and  the  alleged  wrong-doer  must  have  no  right 
or  title  at  all  to  j  istify  his  presence  on  the  premises.  (  Wood 
v.  PhUlips,  43  K  Y.  152;  17  Wend.  257.)  The  plaintiffs 
sworn  allegation  in  the  complaint  in  the  partition  suit  is  a 
solemn  judicial  admission  absolutely  decisive  as  evidence 
against  the  now  pretended  forcible  detainer.  (1  Greenl.  on 
Ev.  §  210.)  The  allegation  was  true,  if,  in  the  transactions 
on  the  premises,  called  the  forcible  entry  and  detainer,  the 
salt  company  took  and  held  the  possession  as  tenant  in  com- 
mon under  the  sub-lease  or  authority  of  Charles  E.  Pharis,  as 
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co-tenant  of  the  plaintiff,  by  his  committee.  (41  Law  Jour., 
C.  P.  224,  225.)  The  plaintiff's  partition  complaint  may, 
therefore,  mean  that,  when  he  swore  to  it,  he  had  elected  to 
consider  his  lease  as  delivered,  and  the  defendant  as  peaceably 
occupying  under  it.  (  Woodworth  v.  Campbell,  5  Paige,  518  ; 
Jenkins  v.  Fahey,  73  N.  Y.  355,  363.)  The  present  defend- 
ant was  agent  of  the  salt  company  merely  in  all  the  acts  now 
drawn  into  controversy ;  and  if  his  principal  could  set  up  a 
judicial  bar  to  a  suit  founded  upon  those  acts,  the  same  defense 
is  manifestly  available  to  its  mere  agent.  ( 1  Greene's  E v.  §  523 
and  note;  Emery  v.  Fowler,  39  Me.  326.)  An  owner  is 
deemed  constructively  in  possession  when  he  has  an  estate 
entitling  him  to  immediate  possession,  and  there  is  no  actual 
adverse  possession  in  some  one  else.  The  possession  of  a  tenant 
is  the  possession  of  the  landlord  if  the  relation  is  acknowledged 
by  both  parties.  (Browndl  v.  Browndl,  19  Wend.  367; 
Clapp  v.  Bromagham,  9  Cow.  531 ;  Fowler  v.  Hopkins,  46 
M\  Y.  182 ;  SvMvan  v.  Sullivan,  36  id.  37 ;  Jenkins  v.  Van 
Schaack,  3  Paige,  382.)  Parol  evidence  to  show  that  the 
plaintiff's  own  lease  was  delivered  at  the  office  of  the  salt  com- 
pany to  its  president  under  conditions,  was  inadmissible,  and, 
therefore,  such  lease  was  absolute.  (5  N.  Y.  229  ;  26  id.  491 ; 
49  id.  107  ;  67  id.  281,  282 ;  11  Barb.  349 ;  28  N.  Y.  341 ; 
52  id.  57.)  All  the  tenants  in  common  must  join  the  action 
of  trespass  on  lands.  (Be  Puy  v.  Strong,  37  N.  Y.  372 ; 
Austin  v.  Hall,  13  Johns.  286 ;  Low  v.  Mumford,  14  id,  426 ; 
Decker  v.  Livingstone,  15  id.  479 ;  Jlill  v.  Gibbs,  5  Hill,  56, 
note.)  Defendant  having  a  right  to  occupy  as  tenant  from 
year  to  year,  this  action  could  not  be  maintained.  (People  ex 
rel.  Klein  v.  Riekert,  8  Cow.  226.)  A  forcible  entry  or 
detainer  cannot  be  predicated  upon  anything  less  than  direct 
violence  producing  fear  of  personal  assault  and  injury. 
Threats  of  civil  and  criminal  prosecutions,  especially  if  uttered 
at  another  time  and  place,  were  never  held  to  be  any  part  of 
a  forcible  entry  or  detainer.  They  do  not  prove  or  tend  to 
prove  a  trespass  on  lands.  (Hamilton  v.  N.  Y.  C.  R.  R.  Co., 
51  K  Y.  101 ;  Waldele  v.  IT.  Y.  C.  &  H.  R.  R.  R.  Co.,  95 
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id.  274 ;  Hutckms  v.  Hutchins,  98  id  56 ;  1  Greenl.  Ev.  §  52 ; 
4  Gray,  581,  584;  Doe  v.  Bell,  5  Term  Rep.  474;  Clayton 
v.  Blakely,  8  id.  3 ;  Laughgrcm  v.  Smith,  75  N.  Y.  205 ; 
Lounsbury  v.  Snyder,  31  id.  514 ;  Harris  v.  Prink,  49  id. 
24,  32;  Lamed  v.  Hudson,  60  id.  102.)  To  constitute  a 
forcible  entry  and  detainer  it  must  be  accompanied  by  cir- 
cumstances of  force  or  terror  in  respect  to  the  person.  A 
mere  naked  trespass  upon  the  premises  is  not  sufficient. 
{People  ex  rel.  Nties  v.  Smith,  24  Barb.  16 ;  WUlard  v.  War- 
ren, 17  Wend.  257;  Wood  v.  Phillips,  43  N.  Y.  152;  25 
Cal.  54;  28  id.  527;  31  id.  122;  8  id.  499;  Gray  v.  Finch, 
23  Conn.  495 ;  Wilkinson  v.  Haywarth,  11  Lond.  Jour.  pt.  1, 
104 ;  Jacob  v.  Seward,  38  L.  Jour.,  C.  P.  252 ;  4  L.  K, 
C.  P.  328 ;  Littleton's  Tenures,  §  322 ;  Duncan  v.  Sylvester, 
13  Me.  [1  Shepley]  417 ;  Porter  v.  Hooper,  13  id.  25 ;  4  Dev. 
&  Bat.  199 ;  Jones  v.  Child,  8  Dana,  163 ;  Coke  Iitt.  784, 
785,  and  note ;  1  Bibb.  422 ;  McPherson  v.  Seguine,  3  Dev. 
153  ;  Taylar  v.  StocJcdale,  3  McCord,  302 ;  Warren  v.  Han- 
shaw,  2  Aiken,  141 ;  Bennett  v.  Bulloch,  35  Penn.  St.  364; 
Critchfield  v.  Humbert,  39  id.  427 ;  Waite  v.  Richardson,  33 
Vt.  190 ;  Harman  v.  Gartman,  1  Harper  [S.  C]  430;  15  Me. 
218  ;  Dubois  v.  Beaver,  25  N.  Y.  123 ;  Aguerre  v.  Alexander, 
68  Cal.  21;  15  Hun,  309;  80  K  C.  114;  48  Ind.  377; 
Preston  v.  Kehoe,  15  Cal.  315.) 

Finoh,  J.  This  action  was  brought  to  recover  damages  for 
a  forcible  detainer  of  two  salt  blocks,  identified  in  the  evi- 
dence as  numbers  22  and  23.  The  plaintiff  had  a  verdict, 
which  the  General  Term  has  reversed.  On  the  trial  the  court 
was  asked  to  charge  that  there  was  no  evidence  of  a  forcible 
detainer  of  block  23.  The  request  was  refused  and  an  excep- 
tion taken  to  the  refusal,  and  it  is  upon  that  exception  that 
the  appellate  court,  so  far  as  its  opinion  indicates,  founded  its 
order  for  a  new  trial.  We  are  not  contented  with  that  deci- 
sion. The  argument  at  the  bar,  and  a  deliberate  study  of  the 
proofs,  have  brought  us  to  a  contrary  conclusion. 

The  two  blocks  were  about  thirty  feet  apart,  but  within  the 
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same  inclosure.  They  were  held  in  a  common  ownership,  though 
by  separate  leases  from  the  state.  They  had  been  used  and 
operated  together,  but  could  be  utilized  separately,  and  had 
no  necessary  connection.  Both  were  out  of  repair  and  required 
preparation  and  expenditure  to  put  them  in  condition  for  use, 
block  23  being  much  the  most  dilapidated  and  in  need  of  the 
most  extensive  repairs.  The  owners  of  the  two  blocks  were 
the  plaintiff  and  his  brother,  who  was  a  lunatic  and  in  charge 
of  a  committee  of  his  person  and  estate.  The  Syracuse  Fine 
Salt  Company  was  a  corporation  duly  organized,  the  ultimate 
purpose  of  which  was  to  control  the  salt  manufacture  of  the 
entire  reservation.  This  was  planned  to  be  effected  by  leasing 
all  the  salt  blocks,  and  operating  them  under  one  management, 
and  so  controlling  the  supply  and  preventing  variation  or 
diminution  of  prices.  The  success  of  the  project  depended 
upon  the  ability  to  bring  all  the  salt  blocks  into  the  combina- 
tion, and  so  master  the  market.  In  carrying  out  the  plan  a 
difficulty  was  encountered  as  to  blocks  22  and  23.  The  plaintiff 
had  executed  a  lease,  but  hesitated  to  deliver  it,  and  placed 
it  in  escrow  in  the  hands  of  an  officer  of  the  company,  and  to 
become  operative  only  upon  condition.  The  committee  of  the 
lunatic,  without  authority  of  the  court,  had  executed  a  lease 
for  ten  years,  but  possession  of  the  blocks  had  not  been  given 
and  was  withheld.  In  this  emergency,  the  Fine  Salt  Company 
passed  a  resolution  directing  the  defendant  to  take  possession 
of  blocks  22  and  23.  The  evidence  shows  that  this  was  the 
only  resolution  of  the  kind  passed  by  the  corporation,  and 
indicates  the  knowledge  of  its  members  that  there  was  a  diffi- 
culty to  be  overcome,  and  their  determination  to  get  possession, 
at  all  hazards,  and  defend  it  as  best  they  could.  Under  this 
resolution  the  defendant  acted.  He  so  testifies.  The  direction 
was  to  take  possession  of  both  blocks,  and  what  he  did  was 
adequate  for  that  purpose  and  effected  that  precise  result. 
He  went  to  the  inclosure  and  entered  it.  He  carried  with  him 
the  means  of  forcing  the  lock  which  he  expected  to  encounter, 
and  a  new  lock  to  supply  its  place  and  give  him  control.  He 
Sickels  —Vol.  LXV.    44 
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removed  plaintiffs  lock  and  put  on  his  own.  Thereafter  he 
met  Pharis  at  block  22,  and  the  violence  and  personal  struggle 
for  possession  and  control,  which  both  sides  detail  with  but 
few  and  unimportant  differences,  occurred.  That  violence 
was  aimed  at  the  possession  of  both  blocks,  and  secured  the 
possession  of  both.  The  defendant  testified :  "  It  was  in  my 
mind  to  take  possession  of  the  blocks."  Speaking  of  his  men, 
he  added :  "  I  went  there  to  see  that  they  took  and  kept  posses- 
sion of  the  blocks."  He  told  Pharis  that  he  was  not  able  to 
cope  with  him  or  the  salt  company  *'  in  holding  on  to  that 
property."  He  said :  "  If  these  blocks  hadn't  come  in  there 
would  have  been  no  company ;  the  company  wouldn't  have 
run  if  they  hadn't  been  in."  At  the  commencement  of  the 
personal  struggle  he  notified  the  plaintiff,  according  to  the 
latter's  statement,  that  "  he  took  possession  of  that  block  and 
block  23."  While  it  is  true  that  the  violence  occurred  on 
block  22,  and  more  than  mere  words  are  needed  to  make  a 
forcible  detainer,  yet,  where  the  violence  was  aimed  at  the 
possession  of  both  blocks,  and  was  employed  to  effect  that 
possession,  and  did  in  the  end  secure  it,  the  jury  were  war- 
ranted in  finding  a  forcible  detainer  of  the  whole  property 
within  the  inclosure,  and  it  was  no  error  that  the  court  refused 
to  charge  the  contrary. 

But  the  reversal  by  the  General  Term  is  now  defended  upon 
the  ground  that  the  lease  from  the  committee  of  the  lunatic 
was  valid,  so  far,  at  least,  as  to  justify  the  entry  of  the  defend- 
ant and  repel  the  charge  of  a  forcible  detainer.  It  is  conceded 
that  the  committee  had  no  right  to  lease  the  interest  of  the 
lunatic  by  virtue  of  any  order  of  the  court,  but  it  is  asserted 
that  such  right  existed  where  the  term  was  not  longer  than 
five  years,  by  force  of  the  common  law  and  the  statute,  and, 
while  this  lease  was  for  ten  years,  it  was,  nevertheless,  good  as 
a  lease  from  year  to  year  and  justified  the  possession  taken. 
I  am  not  satisfied  that  the  committee  of  a  lunatic  ever  had  the 
common- law  right  which  is  asserted.  A  survey  of  tlie  earlier 
authorities,  cited  quite  fully  upon  the  briefs  of  both  parties, 
has  led  me  to  the  conclusion  that  the  committee  of  a  lunatic 
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has  no  title  to  or  interest  in  the  latter's  real  estate ;  that  he 
becomes  its  mere  custodian  or  bailiff,  and  is  such  solely  as  the 
agent  or  representative  of  the  court ;  and  lias  no  independent 
power  to  dispose  of  the  real  estate  in  any  manner  whatever. 
In  substance,  that,  at  least,  is  the  doctrine  of  this  court.  In 
the  Matter  of  the  Application  of  Otis  (101  ST.  Y.  581),  it  was 
declared  that  the  committee  had  no  interest  in  the  property ; 
that  his  possession  was  the  possession  of  the  court ;  and  his 
authority  that  of  its  agent  acting  under  its  direction.  The 
provisions  of  the  statute  in  force  at  the  time  fully  accord 
with  this  doctrine.  (Laws  of  1874,  chap.  446,  p.  571.)  Section 
1  of  title  2  vests  in  the  Supreme  Court  the  care  and  custody  of 
lunatics  and  their  estates.  The  committee  thus  becomes 
merely  the  officer  or  agent  of  the  court,  and  has  no  authority 
except  such  as  comes  from  that  source,  or  is  vested  in  him  by 
statute.  If  the  real  estate  is  to  be  sold,  application  must  be 
made  to  the  court  and  its  order  obtained.  (§  6.)  If  a  lease 
is  necessary  to  accomplish  specified  results,  the  court  is  expressly 
authorized  to  order  it  (§  9) ;  and  all  sales,  leases,  etc.,  made  by 
the  order  of  the  court  are  declared  to  be  as  valid  and  effectual 
as  if  made  by  the  lunatic  himself.  So  far  no  authority  is 
found  for  the  lease  of  real  estate  except  by  direction  of  the 
court  as  custodian  and  trustee  of  the  estate ;  and  the  statute 
not  only  reserves  that  authority  to  the  court,  but,  by*  a  very 
plain  implication,  denies  its  existence  elsewhere.  The  com- 
mittee is  but  the  hand  of  the  court,  moving  only  as  moved  by 
the  dominant  will ;  unless  by  an  implication  derived  from 
section  27,  the  hand  is  furnished  with  a  brain  or  will  of  its 
own.  That  section  reads:  "The  real  estate  of  any  idiot, 
lunatic  or  person  of  unsound  mind,  or  person  incapable  of 
conducting  his  own  affairs,  in  consequence  of  habitual  drunk- 
enness, shall  not  be  leased  for  more  than  five  years,  or  mort- 
gaged or  aliened  or  disposed  of  otherwise  than  herein  directed.*' 
The  respondent  claims  that  the  phrase  "  otherwise  than  herein 
directed."  relates  as  well  to  leases  for  more  than  five  years  as 
to  mortgages  and  sales,  and  so  the  order  of  the  court  is  needed 
only  where  a  lease  is  proposed  for  a  longer  term  than  five 
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years.  I  seriously  doubt  that  construction.  All  authority  to 
deal  with  the  lunatic's  estate  had  been  previously  vested  in  the 
court,  and  none  outside  of  its  direction  given  to  the  committee; 
and  the  final  provision  seems  rather  intended  to  prohibit, 
absolutely,  leases  for  a  longer  period  than  five  years,  even  by 
the  order  of  the  court,  and  not  by  a  doubtful  and  uncertain 
implication  to  give  to  the  committee  an  independent  authority 
within  that  limit.  In  the  revision  accomplished  by  the  Code 
of  Civil  Procedure,  the  language  was  changed  for  some  reason, 
about  which  we  need  not  now  inquire ;  nor  is  it  essential  even 
to  finally  determine  the  question  of  construction  raised  upon 
the  terms  of  section  27  of  the  act  of  1874 ;  for  what  is  here 
termed  a  lease  of  the  two  salt  blocks,  and  was  put  in  that  form, 
was,  in  reality,  a  contract  of  a  very  different  character,  and 
going  so  far  beyond  the  characteristics  of  an  ordinary  lease  as 
to  be  void  without  the  authority  of  the  court,  even  if  a  letting, 
in  the  customary  manner,  for  a  short  term,  was  within  the 
independent  authority  of  the  committee.  In  the  guise  of  a 
lease  the  two  salt  blocks  were  put  into  a  combination  to  control 
the  entire  manufacture,  ami  in  such  manner  that  the  rental  was 
dependent  upon  the  success  of  the  enterprise,  and  was  some- 
thing or  nothing  as  its  affairs  should  prosper  or  prove  unfor- 
tunate. The  lease,  put  in  evidence,  provides  for  the  payment, 
by  the  salt  company,  of  an  annual  rent  of  two  per  cent  upon 
a  valuation  of  the  premises,  to  be  made  as  thereinafter  set 
forth,  and  which  valuation  was  to  be  indorsed  on  the 
lease.  No  such  mode  of  valuation  is  described,  and  no 
such  indorsement  appears  ever  to  have  been  made.  Upon 
plaintiff's  lease,  never  becoming  operative,  there  appears 
the  detail  of  the  contract  actually  made,  which  probably  was 
common  to  all  the  owners  of  salt  blocks,  and  which,  perhaps, 
we  ought  to  assume,  was  applicable  to  the  committee's  lease 
in  order  to  save  it  from  destruction,  as  inchoate  and  incom- 
plete That  detail  provided  that  the  average  value  of  each 
salt  block  should  be  $3,000 ;  and  the  special  value  of  each  one 
sep  irately  should  be  fixed  by  eleven  appraisers  to  be  chosen  by 
the  salt  company,  the  estimate  of  any  eight  of  them  to  be 
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final.  The  two  per  cent  thus  was  upon  a  valuation  to  be  fixed 
by  persons  chosen  wholly  by  the  salt  company,  in  whose  selec- 
tion the  lessor  was  to  have  no  voice,  and  for  whose  arbitrary 
judgment  there  was  to  be  no  remedy. 

If  we  take  the  average  valuation,  the  two  per  cent  payable, 
was  $60  for  each  block ;  and,  since  the  lessors,  out  of  this, 
were  to  pay  their  own  taxes  and  insurance,  if  they  had  any, 
and  take  their  property  back  with  the  wear  and  dilapidation 
of  a  season's  use,  it  is  evident  that  the  fixed  rent  was  merely 
nominal,  and  not  the  real  consideration  of  the  contract.  And 
so  there  was  further  stipulated  what  was  denominated  a 
contingent  rent.  From  the  earnings  of  the  salt  company  all 
expenses  of  the  business  were  to  be  deducted,  including  the 
two  per  cent  of  fixed  rental  and  interest  on  money  borrowed 
by  the  corporation  for  the  purposes  of  its  business,  and  from 
the  balance  was  to  be  first  deducted  ten  per  cent  upon  the 
company's  capital  paid  in  or  secured.  If  anything  then 
remained  it  was  to  be  divided  among  the  block  owners  to  the 
limit  of  eight  per  cent  upon  their  respective  valuations.  If 
any  surplus  still  remained,  it  was  to  be  divided  pro  rata 
between  capital  and  valuations.  It  is  thus  apparent  that,  under 
the  form  of  a  lease,  the  committee  of  the  lunatic  assumed  to 
put  the  latter's  property  in  the  complete  control  of  a  corpora- 
tion, subject  to  its  business  success  or  failure,  so  far  as  com- 
pensation was  concerned,  reserving,  in  the  main,  no  real  rent, 
and  even  the  nominal  rent  to  be  fixed  by  others,  and  contract- 
ing solely  for  speculative  results.  Whatever  may  be  said  as  to 
an  independent  power  of  a  committee  to  make  an  ordinary 
and  customary  lease  for  a  short  term,  I  have  no  doubt  that  a 
contract,  like  the  one  before  us,  running  for  ten  years,  tying 
up  the  lunatic's  estate  to  the  fortune  of  an  untried  experiment, 
never  was,  either  at  common  law  or  under  the  statute,  within 
the  authority  of  a  committee  acting  independently  of  the 
court.  It  was  a  lease  only  technically  and  in  form.  Sub- 
stantially, it  was  a  transfer  of  the  blocks  for  the  period  named 
upon  a  consideration  speculative,  contingent  and  doubtful,  and 
making  the  estate  a  partner  in  a  corporate  enterprise,  so  far, 
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at  least,  as  its  possible  profits  were  concerned,  and  periling  its 
rental  value  upon  the  fortunes  of  the  enterprise.  The  court 
itself  might  well  have  hesitated,  had  its  authority  been  sought ; 
but  no  technical  argument,  founded  upon  the  form  of  a  lease, 
can  bring  this  most  unusual  and  extraordinary  contract  within 
the  independent  authority  of  a  committee.  If,  by  possibility, 
the  length  of  the  term  could  be  rejected,  there  would  still 
remain  the  inherent  character  of  the  contract  beyond  the  com- 
mittee's authority. 

A  further  effort  to  sustain  the  reversal  of  the  General  Term 
was  founded  upon  the  partition  proceeding  instituted  by  the 
plaintiff.  The  judgment  in  that  action  was  not  pleaded  as  a 
bar  to  this,  nor  were  the  parties  the  same.  Neither  the  present 
defendant  nor  the  salt  company  were  parties  when  it  was 
rendered,  and  they  were  in  no  manner  bound  by  it.  As  evi- 
dence of  possession  by  plaintiff  during  the  alleged  detainer, 
his  complaint  was  admissible,  but  the  salt  company's  answer 
alleged  possession  by  it,  and  the  question  became  one  of  fact 
upon  all  the  evidence  in  the  case. 

Some  other  questions  have  been  examined,  but  without 
enabling  us  to  sustain  the  reversal. 

The  order  of  the  General  Term  should  be  reversed,  and  that 
of  the  Circuit  affirmed,  with  costs. 

All  concur,  except  Ruger,  Ch.  J.,  not  sitting. 

Order  reversed  and  judgment  affirmed. 


1888.]  Matter  of  Cornell.  351 

Statement  of  case. 


In  the  Matter  of  the  Accounting  of  Gerothman  W.  Cornell    113  Sl| 
as  Assignee  of  Reynolds  Carpenter  et  al.  jjjg  Jg 

An  assignee  for  the  benefit  of  creditors  is  bound  to  exercise,  in  the  discharge 
of  his  trust,  that  degree  of  diligence  which  persons  of  ordinary  prudence 
are  accustomed  to  use  in  their  own  affairs.  This  duty  extends  to  all  the 
interest  committed  to  his  charge,  and  his  whole  conduct  in  the  manage- 
ment of  the  trust,  when  called  in  question,  is  to  be  considered  in  view  of 
the  powers  which  he  may  exercise  in  the  collection,  recovery  and  appli- 
cation of  the  assets  and  the  general  management  of  the  trust. 

Such  an  assignee  may  be  chargeable  with  a  devastavit  as  well  by  reason  of 
his  neglect  as  his  intentional  omission,  actual  misappropriation  or  positive 
fraud. 

A  negligent  omission  of  the  assignee  to  assail  fraudulent  transfers  of  prop- 
erty made  by  the  assignor  prior  to  the  assignment,  as  he  is  authorized 
under  the  act  of  1858  (Chap.  814,  Laws  of  1858),  is  a  breach  of  trust; 
and  upon  an  accounting  of  the  assignee  under  the  general  assignment 
act  of  1877  (Chap.  466,  Laws  of  1877),  the  court  has  jurisdiction  to 
inquire  in  respect  to  the  execution  of  the  power  conferred  by  said  act 
of  1858,  and  subject  him  to  liability  for  any  loss  to  the  assigned  estate 
arising  from  a  culpable  neglect  to  exercise  it. 

The  measure  of  liability  for  such  neglect  is  the  actual  loss  sustained,  or 
such  as  can  reasonably  be  inferred  from  his  misconduct. 

Where,  therefore,  the  assignee  is  chargeable  with  culpable  negligence  in 
not  bringing  a  suit  to  recover  assets  so  fraudulently  disposed  of  by  him, 
in  the  absence  of  proof  of  actual  fraud,  wrong-doing  or  bad  faith  on  his 
part,  he  is  not  chargeable  with  the  sum  which  might  have  been  recovered 
unless  the  estate  has  lost  that  amount  through  his  neglect. 

Accordingly  held,  where  an  assignee  had  been  removed  upon  application 
of  creditors  and  a  new  assignee  appointed,  and  upon  settlement  of  his 
accounts  he  had  been  found  guilty  of  negligence  in  not  recovering  assets 
fraudulently  disposed  of  by  the  assignor,  but  it  did  not  appear  that  at 
the  time  of  his  removal  the  remedy  to  recover  such  assets  had  in  any 
respect  been  impaired,  that  a  charge  against  him  of  the  full  amount  of 
the  claim  was  error. 

Although  a  trustee  may  not  protect  himself  against  a  breach  of  trust  by 
proof  that  beneficiaries  of  the  trust  might  have  intervened  and  pre- 
vented it,  where  they  have  procured  nis  removal  and  thereby  terminated 
his  power  and  authority,  and  the  breach  consists  in  the  omission  to  bring 
an  action  which  may  still  be  brought,  they  cannot,  by  refusing  or  omitting 
themselves  thereafter  to  act,  justly  charge  him  with  consequences  which, 
if  they  had  acted  with  reasonable  diligence,  might  have  been  prevented. 

The  assignee  had,  previous  to  the  assignment,  executed  certain  notes  as 
maker  and  indorsed  others  forthe  accommodation  of  the  assignors,  he 
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receiving  certain  collaterals  as  security.  These  notes  had  been  dis- 
counted by  a  bank  which  also  held  securities  for  them  and  for  other 
indebtedness  of  the  assignors.  Such  other  indebtedness  was  sufficient 
to  absorb  said  securities.  The  assignee  paid  the  notes  after  the  assign- 
ment, reimbursing  himself  out  of  the  securities  in  his  hands.  On  the 
accounting  he  was  charged  with  the  amount  of  said  notes  on  the  ground 
that  he  should,  upon  payment,  have  claimed,  obtained  or  demanded  of 
the  bank  an  equivalent  amount  of  the  collaterals  in  its  hands.  Held,  error; 
that  the  bank  had  the  right  to  require  payment  from  the  assignee  with- 
out surrendering  any  of  its  collaterals. 

The  assignee  was  charged  with  an  amofcnt  collected  by  J.,  a  son  of  one  of 
the  assignors,  upon  sundry  small  accounts  appearing  on  the  books  of  the 
assignors.  The  schedules  showed  a  debt  to  J.  for  more  than  the  amount 
collected,  and  it  appeared  that  the  assignors,  before  the  assignment, 
executed  to  J.  a  written  assignment  of  said  book  accounts  as  security  for 
his  claim.    Held,  that  the  charge  was  error. 

The  assignee  paid  certain  taxes  on  real  estate  of  the  assignors,  upon  which 
were  mortgage  incumbrances  to  much  more  than  the  value  of  the  prop- 
erty, a  third  mortgage  being  held  by  the  assignee.  Held,  that  a  credit 
for  the  amount  so  paid  was  properly  disallowed. 

Certain  securities  had  been  transferred  to  creditors  as  collateral  security  by 
the  assignors  before  their  assignment.  After  payment  from  said  secu- 
rities of  the  debts  secured  there  remained  a  surplus,  which  it  was  found 
the  assignee  allowed  a  third  person  to  collect  and  appropriate  without 
authority.  Held,  that  the  assignee  was  properly  charged  with  the 
amount. 

In  re  Carpenter  (45  Hun,  552)  reversed  in  part. 

(Argued  April  24, 1888;  decided  October  2,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  May  5,  1887, 
which  modified,  and  affirmed  as  modified,  an  order  of  Special 
Term  settling  the  accounts  of  Gerothman  W.  Cornell,  as 
assignee  under  an  assignment  for  the  benefit  of  creditors, 
executed  March  17, 1876.     (Reported  below,  45  Hun,  552.) 

On  the  petition  of  creditors  of  the  assignors  an  order  was 
granted  December  6, 1880,  removing  said  assignee  and  appoint- 
ing another  in  his  place.  Prior  to  such  order  Cornell  had 
made  application  for  a  final  accounting.  The  matter  was 
referred  to  a  referee,  and  on  the  coming  in  of  his  report,  the 
Special  Term  order  was  made. 

The  further  material  facts  appear  in  the  opinion. 
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R.  A.  Parmenter  and  Edgar  L.  Ewrsman  for  appellant. 
The  power  conferred  upon  an  assignee  by  chapter  314,  Laws 
of  1858,  to  impeach  prior  conveyances  or  transfers,  must  be 
exerted  through  an  appropriate  action  brought  by  the  trustee 
against  the  alleged  transf errees  for  that  purpose.  (Southard 
v.  Benner,  72  N.  Y.  424,  427;  Hardy,  MUligan,  8  Abb. 
N".  C.  65.)  The  claimants,  under  the  previous  transfers,  were 
not  before  the  referee,  and  could  not  have  been  properly  made 
parties  for  that  purpose  in  thfe  accounting.  (Levy's  Account- 
ing, 1  Abb.  N.  C.  177, 178, 186.)  Under  the  statute  of  frauds 
the  prior  assignments  would  have  been  legal  and  valid  instru- 
ments, unless  made  with  intent  to  hinder,  delay  or  defraud 
the  creditors  of  the  assignors.  (2  Edm.  Stat.  Titles  2  and  3, 
138,  143.)  The  trustee  must  have  come  into  the  possession 
and  control  of  the  property  before  equity  will  exact  from  him 
such  large  measure  of  responsibility.  (In  re  Holhrook,  99 
N.  Y.  539 ;  In  re  Witmer,  40  Hun,  64.)  The  several  allow- 
ances by  way  of  interest  upon  uncertain  or  imaginary  principal 
sums  are  in  violation  of  law.  (McMahcm  v.  N.  Y.  c&  Erie 
R.  Co.,  20  N.  Y.  469;  White  v.  Miller,  78  id.  396;  71  id. 
134;  Day  v.  N.  Y.  C.  R.  R.  Co.,  22  Hun,  418.)  The 
remedy  for  the  pretended  grievance  on  the  part  of  the  new 
assignee  and  of  Bliss  &  Allen,  as  judgment  creditors,  was 
by  a  proper  action  brought  in  a  court  of  equity,  and  not  in  an 
accounting  against  the  assignee  who  had  been  removed.  (In 
re  Raymond,  27  Hun,  508 ;  Gardner  v.  Gardner,  7  Paige, 
115;  Kyle  v.  Kyle,  67  N.  Y.  408;  Brownell  v.  Curtis,  10 
Paige,  210.)  Previous  transfers  of  property  by  the  assignors, 
however  fraudulent,  could  not  be  attached,  replevined  or 
recovered  by  the  general  assignee  in  an  action  or  proceeding 
at  law.  (McQueen  v.  Babcock,  41  N.  Y.  337.)  Nor  could 
the  creditors  call  the  general  assignee  to  account  for  the  value 
of  such  property  or  for  the  property  itself  until  the  fraudu- 
lent title  had  been  removed.  (Coates  v.  First  Nat  Bk.  of 
Emporia,  91  K  Y.  20,  31 ;  Hopkins  v.  Banks,  7  Cow.  650 ; 
Osborn  v.  Thomas,  46  Barb.  514.)  The  legal  presumption  is 
that  the  transfers  (now  alleged  to  be  fraudulent)  were  valid, 
Siokels  —  Vol.  LXV.    45 
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being  sufficient  in  form,  and  the  law  never  presumes  concern- 
ing an  assignment  of  a  chose  in  action  that  it  was  fraudulent 
or  without  consideration.  (Bdden  v.  Meeker,  47  N.  Y. 
307,  311 ;  Eno  v.  Crook,  10  id.  60.) 

E.  Countryman,  and  James  Lansing  for  respondents. 
Cornell,  as  general  assignee,  "  was  a  voluntary  trustee,"  not 
acting  gratuitously,  and  hence  he  was  bound  to  exercise 
the  diligence  required  of  a  paid  agent  or  of  a  provident 
owner,  and  he  was  liable  for  ordinary  negligence,  or  the 
want  of  that  degree  of  diligence  which  persons  of  ordi- 
.  nary  prudence  are  accustomed  to  use  about  their  own 
business  and  affairs.  (In  re  Dean,  86  N.  Y,  398,  400 ; 
Litchfield  v.  White,  7  id.  438,  444 ;  Earle  v.  Earle,  93  id. 
104,  113 ;  Harrington  v.  KeteUas,  92  id.  40,  45,  49;  B  a  skin 
v.  Baskin,  4  Lans.  90,  94 ;  Wise  v.  Murphy,  5  Kedf .  365 ; 
2  Pomeroy's  Eq.  Jur.  §§  1066,  1067,  1070,  1079,  n.  21 ; 
SchuUz  v.  Pufoer,  3  Pai.  182 ;  affirmed,  11  Wend.  361.) 
Where  a  trustee  permits  a  third  party  to  manage  and  control 
the  estate  he  adopts  him  as  his  agent,  is  responsible  for  his 
conduct  and  liable  for  losses  occasioned  by  his  improper  or 
negligent  acts  and  omissions  of  duty.  (Harrington  v.  Ketdtas, 
92  N.  Y.  40,  46,  49 ;  Cook  v.  Lowry,  29  Hun,  21,  28,  29 
Manning  v.  Stern,  1  Abb.  N.  C.  409 ;  Clapp  v.  Clapp,  10 
State  Rep.  733,  738 ;  Earle  v.  Earle,  93  N.  Y.  104,  111,  113 
Adair  v.  Bri?nmer,  74  id.  541,  564;  Wilmerdvng  v, 
McKesson,  103  id.  329;  Brown's  Accounting,  16  Abb. 
[N.  S.]  457 ;  Schultz  v.  Pulver,  11  Wend.  365,  366 ;  IloUis 
ter  v.  Burritt,  14  Hun,  291 ;  2  Pomeroy's  Eq.  Jur.  §  1068.) 
The  right  to  enforce  this  liability  in  the  proceeding  for  an 
accounting  is  expressly  recognized  in  the  statute  relating  to 
voluntary  assignments  for  the  benefit  of  creditors.  (Laws  of 
1877,  Chap.  466,  §§  23,  25,  §  20,  subds.  1,  2,  3,  4  and  9; 
Laws  of  1885,  chaps.  380,  464,  §  1 ;  Winn  v.  Crosby,  52  How. 
174,  178;  Tn  re  Deem,  86  N.  Y.  398;  HoUister  v.  Barrett, 
14  Hun,  291 ;  Wetmore  v.  Porter,  92  N*.  Y.  76.)  Where 
securities  are  hypothecated,  the  legal  title  or  general  owner- 
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ship  remains  with  the  pledgor,  and  only  a  special  property 
passes  to  the  pledgee.  {Cortdyou  v.  Lansing,  2  Caine's 
Cases,  200;  Wheeler  v.  Newbold,  16  N.  Y.  392,  398; 
Farwett  Case,  90  id.  483,  488,  489;  2  Kent's  Com.  581; 
2  Parsons  on  Con.  112,  note  a,  113.)  It  may  be  sold  under 
execution,  subject  to  the  special  hen  of  the  pledgee.  (Stief 
v.  Hart,  1  N.  Y.  20  ;  Truslow  v.  Putnam,  4  Abb.  Dec.  425 ; 
JStng  v.  Van  Vleck,  40  Hun,  68.)  Under  the  circumstances, 
the  estate  being  insolvent,  the  assignee  had  not  only  the 
right,  but  it  was  his  duty,  to  disaffirm  the  assignments  and 
recover  the  property  for  its  benefit.  (Laws  of  1858, 
chap.  514;  Bate  v.  Graham,  UN.  Y.  237;  Southard  v. 
Benner,  72  id.  427 ;  Lichtenburg  v.  Herdtf  elder,  103  id.  306 ; 
Bail  v.  Slafter,  98  id.  622.)  The  assignee  alone  could  main- 
tain such  action.  {Spring  v.  Short,  90  N.  Y.  538,  544 ;  Grouse 
v.  Frothingham,  97  id.  106.)  Even  if  a  debt  is  doubtful,  a 
trustee,  with  notice,  is  bound  to  active  diligence  for  its  collec- 
tion, and  must  proceed  without  waiting,  for  the  request  of 
the  cestui  que  trust ;  and  if  the  case  is  one  of  such  doubt  that 
an  indemnity  is  proper,  he  must,  at  least,  ask  for  it,  and,  at 
any  rate,  he  takes  the  risk  of  showing  the  debt  is  not  lost  by 
his  own  negligence.  {Harrington  v.  Keleltus,  92  N.  Y.  40 ; 
Ilollister  v.  Burritt,  14  Hun,  291 ;  Pingree  v.  Comstock,  18 
Pick.  46.)  Such  gross  negligence  or  positive  bad  faith,  as 
would  justify  the  removal  of  an  assignee,  would  equally  justify 
a  redress  of  the  injury  in  the  adjustment  of  his  accounts. 
(Haight  v.  Brisbin,  100  N.  Y.  219-222 ;  In  re  Cohen,  78  id. 
248.)  The  inventory  is  prima  facie  evidence  of  the  amount 
and  value  of  the  property  belonging  to  the  estate,  and  the 
burden  is  upon  the  assignee  to  show  it  is  incorrect  if  he  wishes 
to  lessen  his  responsibility.  (Redf.  Sur.  [2d  ed.]  422 ;  Under- 
hiU  v.  Newburger,  4  Redf.  500  ;  Kerr  on  Fraud  and  Mistake, 
151,  182 ;  Pomeroy  v.  Benton,  77  Mo.  65,  84-88 ;  Heath 
v.  Waters,  40  Mich.  458,  471 ;  Walrod  v.  Batt,  9  Barb.  271.) 

Andrews,  J.    We  have  examined  with  care  the  complicated 
and  perplexing  details  of  evidence  on  the  accounting  contained 
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in  the  voluminous  record  before  us,  and  its  perusal  has  left  a 
strong  impression  that  a  strained  construction  has  been  placed 
by  the  referee  upon  many  facts  and  circumstances  upon  which 
he  has  relied  to  charge  the  defendant  with  liability.  This 
court  is  bound  by  the  findings  of  the  referee  upon  the  facts, 
so  far  as  they  are  supported  by  evidence,  and  have  been  con- 
firmed by  the  General  Term.  But  we  are  of  opinion  that  errors 
were  committed  by  the  referee,  both  in  respect  to  facts  found, 
and,  in  some  cases,  in  his  legal  conclusions.  The  fact  is  undis- 
puted that  the  whole  amount  of  money  realized  by  the  assignee 
from  the  assigned  estate  was  $7,004.83.  The  referee  charged 
him  on  the  accounting  with  the  sum  of  $71,132.62,  principal 
and  interest,  mainly  on  the  ground  of  negligence  in  not  get- 
ting in  assets  which  the  referee  found  he  might  have  collected, 
and  for  not  taking  prompt  measures  to  recover  assets  which,  it 
is  alleged,  had  been  fraudulently  transferred  by  the  assignor 
before  the  assignment.  The  General  Term  modified  the 
report  of  the  referee  in  two  respects,  reducing  the  judgment 
against  Cornell  to  $58,439.71,  and,  as  so  modified,  confirmed 
the  report. 

It  must  be  admitted  that  the  evidence  discloses  many  things 
in  the  conduct  of  the  assignee  in  the  management  of  the  trust, 
which  exposes  him  to  just  criticism.  The  absence  of  accurate 
business  methods,  his  failure  to  make  himself  fully  acquainted 
with  the  condition  of  the  assigned  estate,  and  to  collect  the 
surplus  on  insurance  policies  transferred  by  the  assignors  as  col- 
lateral before  the  assignment ;  his  omission  to  take  possession  of 
the  books  of  the  firm  of  which  he  was  assignee,  or  to  keep  accurate 
accounts  of  his  proceedings  in  the  trust;  his  relations  with 
Ililand  Carpenter,  a  son  of  one  of  the  assignors,  and  other  cir- 
cumstances disclosed,  justify  a  rigid  scrutiny  of  his  conduct,  and, 
in  case  of  doubt  created  thereby,  an  adverse  conclusion.  But 
in  every  such  case  there  is  danger  of  injustice,  against  which  it 
is  necessary  to  guard,  and  to  see  that  considerations,  such  as  we 
have  mentioned,  are  given  only  their  legitimate  influence.  The 
referee  refused  to  find  that  the  assignee  was  guilty  of  actual  fraud, 
but  made  findings  in  numerous  instances  of  gross  negligence, 
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Most  of  the  charges  constituting  the  large  aggregate  liability 
adjudged  against  Cornell  were  based  upon  his  acts  or  omis- 
sions in  respect  to  the  item  of  $94,118.16,  in  the  schedule  of 
assets  prepared  and  verified  by  the  assignors,  and  filed  with 
the  assignment  March  31,  1876.  This  item  is  designated  in 
the  schedule,  "  insurance  receivable,"  and  was  the  adjusted 
value  of  insurance  policies  on  the  mill  of  the  assignors,  and 
the  stock  and  materials  therein  January  18,  1876,  when  the 
mill  and  its  contents  were  destroyed  by  fire.  The  adjustment 
of  the  loss  had  been  made  prior  to  the  general  assignment  to 
Cornell,  which  bears  date  March  17,  1876,  and  the  adjusted 
amounts  were  payable  in  a  short  time  thereafter,  and  were,  in 
fact,  mainly  paid  by  the  insurance  companies  in  April 
and  May  of  that  year.  This  item  of  $94,118.16  was 
the  only  asset  of  much  value  belonging  to  Carpenter  &  Co. 
at  the  time  of  the  assignment.  But  it  appeared  by  the 
schedule  of  liabilities,  prepared  and  verified  by  the  assignors 
and  filed  with  the  schedule  of  assets  March  31,  1876,  that  of 
these  insurance  policies  an  amount  aggregating  in  face  value 
$92,537.93,  of  the  adjusted  value  of  $79,004.25,  had  been 
assigned  by  the  assignors  to  creditors  as  collateral  security 
prior  to  their  general  assignment,  the  amount  assigned  to  each 
creditor  named  in  the  schedule  being  stated  in  connection 
with  the  description  of  the  particular  debt.  The  obligations 
of  an  assignee  for  creditors  are  those  which  appertain  to 
voluntary  trustees,  not  acting  gratuitously,  without  compensa- 
tion. They  are  bound  to  exercise  that  degree  of  diligence 
which  persons  of  ordinary  prudence  are  accustomed  to  use  in 
their  own  affaire.  This  duty  extends  to  all  the  interests  com- 
mitted to  his  charge,  and  his  whole  conduct  in  the  manage- 
ment of  the  trust,  when  called  in  question,  is  to  be  considered 
in  view  of  the  powers  which  he  may  exercise  in  the  collection, 
recovery  and  application  of  the  assets  and  the  general  man- 
agement of  the  trust.  He  may  be  chargeable  with  a  devastavit 
as  well  by  reason  of  his  neglect  as  his  intentional  omission  or 
actual  misappropriation  or  positive  fraud.  The  law  exacts 
not  only  good  faith  but   reasonable  care  and  due  diligence 
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{Utchjield  v.  White,  7  N.  Y.  438 ;  Matter  of  Dean,  86  id. 
399 ;  2  Pom.  Eq.  Jur.  §  1066),  and  he  is  liable  for  any  loss 
resulting  from  a  breach  of  duty  to  those  interested  in  the 
assignment. 

It  will  be  convenient  to  consider  seriatim  the  items  charged 
against  the  assignee  by  the  referee  in  his  report : 

(1.)  The  referee  charged  Cornell  with  the  sum  of  $8,282.58, 
and  interest  thereon,  the  amount  of  insurance  moneys  not 
appearing  by  the  schedules  to  have  been  transferred  by  the 
assignors  prior  to  the  assigment,  which,  as  the  referee  found, 
Cornell  permitted  to  be  collected  by  and  paid  to  other  persons, 
whereas  they  should  have  been  collected  by  him  and  distributed 
as  a  part  of  the  general  assets.  This  charge  was  stricken  out 
by  the  General  Term,  and  no  appeal  was  taken  by  the  cred- 
itors or  the  new  assignee  from  the  General  Term  judgment, 
and  the  record  is  therefore  conclusive  that  this  item  was 
improperly  allowed  by  the  referee. 

(2.)  The  ninety-ninth  item  in  the  schedule  of  debts  is  as 
follows:  "J.  L.  Carpenter,  Bennington,  Vt.,  $29,586,76,  on 
promissory  notes  for  money  received  by  us  at  Pownal,  Vt, 
the  same  being  partly  secured  by  insurance  policies  amounting 
to  $21,000."  J.  L.  Carpenter  was  a  brother  of  the  assignors. 
It  was  claimed  on  the  accounting,  and  proof  was  given  tending 
to  show,  that  the  alleged  debt  was  fictitious  and  f  rauduhfcit, 
except  as  to  the  sum  of  $6,000  or  thereabouts,  and  the  referee 
so  found.  The  fact  that  policies  of  insurance  to  the  amount 
stated  in  .the  schedule  were  transferred  by  the  assignors  to 
J.  L.  Carpenter,  prior  to  the  assignment,  was  undisputed. 
The  written  assignment,  describing  the  policies,  dated  January 
24,  1876,  was  produced.  It  also  appeared  that  the  adjusted 
amount  of  these  policies  was  collected  of  the  insurance  com- 
panies by  Hiland  Carpenter,  as  agent  for  J.  L.  Carpenter,  on 
or  prior  to  May  15, 1876,  and  paid  by  him  to  J.  L.  Carpenter, 
from  whom,  as  Hiland  testified,  he  received  the  policies  for 
collection.  The  alleged  debt  to  J.  L.  Carpenter  was  rep- 
resented by  ten  notes  signed  "R.  &  A.  P.  Carpenter," 
nine  dated   October  30,  1873,  and  one  November  3,  1873 ; 
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and  it  was  claimed  that  they  were  given  for  an  indebt- 
edness of  the  assignors  contracted  in  Vermont  in  or  prior 
to  1862,  before  the  firm  of  R.  Carpenter  &  Co,  was 
formed,  which  latter  firm  commenced  business  at  Hoosack, 
in  this  State,  in  1872.  There  was  no  entry  of  the  debt 
in  the  books  of  R.  Carpenter  &  Co.,  except  an  entry  in 
the  back  part  of  a  bill  book  of  four  notes,  amounting  to  $5,000 
or  $6,000,  given,  as  one  Markham  testified,  on  a  settlement 
between  J.  L.  Carpenter  and  his  brothers  in  the  fall  of  18.73, 
and  which,  as  the  witness  further  testified,  represented  the 
whole  indebtedness  then  owing  by  them  to  J.  L.  Carpenter. 
The  referee  charged  Cornell  with  the  sum  of  $10,907.35, 
principal,  and  $5,095.35,  interest  thereon,  from  September  1, 
1876,  the  principal  sum  being  the  excess  collected  on  the 
insurance  policies  assigned  to  J.  L.  Carpenter  over  and  above 
his  actual  bona  fide  debt  as  found.  The  referee  in  his  report, 
after  finding  that  the  debt  to  J.  L.  Carpenter,  stated  in  the 
schedule,  was  false  and  fictitious,  except  as  to  the  sum  of  $5,000 
or  $6,000,  proceeds  to  state  the  liability  of  Cornell  as  follows : 
"  The  assignee,  Cornell,  knew,  or,  with  proper  diligence,  could 
or  should  have  known  what  did  and  did  not  appear  on  the 
books  of  R.  Carpenter  &  Co.,  but  he  made  no  examination  or 
inquiry  into  the  matter,  either  with  reference  to  the  claim  of 
Lyman  Carpenter  (J.  L.  C),  or  of  the  transfer  to  him  of  said 
insurance  policies.  He  permitted  Hiland  Carpenter,  without 
objection,  to  collect  and  receive  the  money  on  all  of  said 
policies,  amounting  to  $17,907.35,  and  to  divert  a  large  portion 
of  the  same  from  the  uses  and  purposes  of  said  trust  estate." 
We  are  of  opinion  that  upon  the  evidence,  in  respect  to  this 
transaction  and  the  conduct  of  Cornell,  he  was  not  guilty  of 
culpable  negligence  in  the  first  instance,  in  permitting  J.  L. 
Carpenter  to  collect  and  receive  the  insurance  money  under 
his  assignment  of  the  policies.  The  policies  were,  in  fact, 
assigned  to  J.  L.  Carpenter,  prior  to  the  general  assignment  to 
Cornell.  The  adjusted  amount  of  the  insurance  was  collected 
by  J.  L.  Carpenter  within  a  few  weeks  thereafter.  It  is  not 
claimed,  or,  at  least,  there  is  no  evidence  that  prior  to  the  collec- 
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tion  of  the  insurance  by  J.  L.  Carpenter,  Cornell  had  any 
knowledge  or  notice  that  the  debt,  mentioned  in  the  schedule, 
was  not  valid  to  the  full  amount.  The  entry  in  the  back  part 
of  the  bill  book,  which,  so  far  as  apears,  was  simply  a 
memorandum  of  four  notes,  if  it  had  come  to  the  knowledge 
of  Cornell,  would  not  have  disclosed  the  alleged  fraud.  The 
schedule  of  debts  was  verified  by  the  assignors  in  con- 
formity with  the  statute,  and  we  think  the  assignee,  in 
the  absence  of  other  information  or  notice,  had  the  right 
to  assume  that  the  schedule  was  correct.  The  decision 
of  the  referee  is  sought  to  be  supported  on  the  addi- 
tional ground,  that  as  the  assignee  had  notice  as  early, 
at  least,  as  the  time  of  the  filing  of  the  petition  for  his 
removal  in  the  fall  ■  of  1878,  that  the  alleged  debt  to  J.  L. 
Carpenter  was  fictitious  and  fraudulent,  his  omission  there- 
after to  bring  suit  to  set  aside  the  assignment  of  the  policies, 
and  recover  the  money  collected  by  him  beyond  the  amount 
of  his  actual  debt,  rendered  Cornell  liable  for  the  sum  which 
might  have  been  recovered,  as  though  such  recovery  had,  in 
fact,  been  had.  Under  the  act  chapter  314  of  the  Laws  of 
1858,  an  assignee  for  creditors,  under  a  general  assignment, 
may  assail  fraudulent  transfers  of  property  made  by  the 
assignor  prior  to  the  assignment,  by  action  to  set  them  aside. 
{Southard  v.  Benner,  72  K  Y.  424;  Ball  v.  Slaften,  98  id. 
622 ;  Lichtenberg  v.  Herdtf elder,  103  id.  306.)  Nor  do  we 
entertain  any  doubt  that  it  would  be  his  duty  so  to  do  in  a 
proper  case,  and  that  his  negligent  omission  of  this  duty  would 
constitute  a  breach  of  trust.  (In  re  Colin,  78  N.  Y.  248.) 
We  are  further  of  opinion  that  on  an  accounting  by  an  assignee 
under  the  general  assignment  act  of  1 877,  the  court  has  juris- 
diction to  inquire  as  to  the  conduct  of  the  assignee,  as  to 
every  matter  involved  in  the  execution  of  his  trust,  and  as 
well  in  respect  to  the  execution  of  the  power  conferred  upon 
him  by  the  act  of  1858  as  other  things,  and  to  subject  him  to 
liability  for  any  loss  to  the  assigned  estate  resulting  from  a 
culpable  neglect  to  exercise  the  power  conferred  by  that  act. 
But  for  such  neglect  the  measure  of  liability  is  the  loss 
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sustained.  Assuming  that  Cornell  was  negligent  in  not  insti- 
tuting a  suit  against  J.  L.  Carpenter,  he  is  not  chargeable  with 
the  sum  which  might  have  been  recovered  therein  unless  the 
estate  has  lost  that  amount  through  his  neglect.  Upon  prin- 
ciple and  in  justice  a  recovery  against  him  for  the  neglect 
should  be  restricted  to  the  actual  loss,  or  such  as  may  reason- 
ably be  inferred  was  occasioned  by  his  imsconduct.  There 
is  no  direct  evidence,  nor  any  we  think,  from  which  an 
inference  could  properly  be  drawn  that  the  omission  of 
Cornell  to  bring  suit  against  J.  L.  Carpenter  subjected  the 
estate  to  the  loss  of  the  claim.  Cornell  was  removed  as 
assignee  of  the  court  upon  application  of  creditors  and  a  new 
assignee  appointed  in  his  place  by  order  of  the  court  June 
8,  1880.  He  was  from  that  time  divested  of  all  interest  and 
power  as  assignee,  and  could  not  thereafter  prosecute  any  suit 
against  Cornell.  The  new  assignee  succeeded  to  all  rights 
before  vested  in  Cornell.  It  does  not  appear  that  the  remedy 
to  recover  any  sum  improperly  received  by  Carpenter  was  at 
that  time  in  any  respect  impaired.  He  could  not  protect 
himself  under  the  statute  of  limitations,  for  more  than  eighteen 
months  remained  during  which  an  action  might  have  been 
brought.  Nor  is  there  any  evidence  that,  by  reason  of  insol- 
vency or  other  cause,  the  remedy  might  not  have  been  pur- 
sued as  advantageously  after  the  appointment  of  the  hew 
assignee  as  before.  In  short,  the  omission  of  Cornell  to  bring 
an  action  was  not  shown  to  have  resulted  in  the  loss  with 
which  he  was  charged.  Even  before  the  removal  of  Cornell 
the  creditors  might  have  brought  an  action  in  case  he  had 
refused  to  prosecute,  joining  the  assignee  as  a  party.  The 
same  remedy  was  open  to  them  and  to  the  new  assignee  after 
that  time.  It  is  true  that  a  trustee  cannot  protect  himself 
against  a  breach  of  trust  by  proof  that  the  beneficiaries 
of  the  trust  might  have  intervened  and  prevented  it.  But 
when  ihey  have  procured  the  removal  of  a  trustee,  and 
thereby  terminated  his  power  and  authority,  and  the  breach 
of  trust  consists  in  his  omission  to  bring  an  action,  which  may 
Siokbls— Vol.  LXV.     46 
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still  be  brought,  they  cannot,  by  refusing  or  omitting  them- 
selves to  act,  justly  charge  the  former  trustee  with  conse- 
quences which,  if  they  had  acted  with  reasonable  diligence, 
might  have  been  prevented. 

(3.)  The  referee  charged  Cornell  with  the  principal  sum 
of  $2,139.04,  and  interest  thereon,  $909.78,  the  principal  sum 
being  the  amount  collected  by  Hiland  Carpenter  on  a  policy 
issued  by  the  Fire  Association  of  Philadelphia.  This  was  one 
of  the  policies  assigned  to  J.  L.  Carpenter.  It  would  seem 
that  the  referee  allowed  a  double  recovery  in  this  case.  The 
money  collected  on  tliis  policy  was  charged  against  Cornell ; 
first,  in  chapging  him  with  the  amount  collected  by  J.  L.  Car- 
penter on  insurance  policies  assigned  to  him  over  and  above 
his  actual  debt,  and,  second,  in  recharging  the  sum  collected 
on  the  policy  as  an  independent  item.  The  liability  of  Cornell 
for  this  item  is  governed  by  the  same  considerations  to  which 
we  have  adverted  in  considering  the  second  item ;  and,  as  the 
case  stands,  the  charge  was,  we  think,  erroneous. 

(4.)  The  referee  charged  Cornell  with  the  amount  of  two 
notes,  executed  by  liim  as  accommodation  maker  for  the 
assignors,  discounted  and  held  by  the  National  Exchange 
Bank  of  Troy,  one  for  $1,180.62,  dated  October  12, 1875,  and 
the  other  for  $1,875,  dated  November  23,  1875,  and  also 
with  the  amount  of  two  notes,  indorsed  by  him  as  accommo- 
dation indorser  for  the  assignors,  also  discounted  and  held 
by  the  same  bank,  one  for  $2,397.50,  dated  October  9, 1875, 
and  the  other  for  the  same  amount,  dated  October  19,  1875. 
These  notes  were  paid  by  Cornell  to  the  bank  soon  after  the 
assignment.  The  amount  of  these  notes,  with  interest,  aggre- 
gating $11,713.97  ,was  charged  against  Cornell  by  the  referee, 
on  the  ground  that  the  notes  were  doubly  secured,  first  by  insur- 
ance policies  held  by  the  bank,  and  again  by  policies  held  by  Cor- 
nell; and  that  Cornell,  when  he  paid  the  notes  repaid  himself  out 
of  proceeds  of  policies  held  by  him,  without  claiming,  obtain- 
ing or  demanding  of  the  bank  the  surrender  of  an  equivalent 
amount  of  the  collaterals  which  it  held.  It  is  quite  manifest 
that  if  the  bank  held  the  collaterals  not  only  for  these  notes,  but 
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for  other  indebtedness  of  the  assignors  sufficient  to  exhaust 
them,  it  could  require  payment  from  Cornell  of  the  paper 
of  which  he  was  maker'  or  indorser,  and  would  be  under 
no  obligation  to  surrender '  any  of  the  collaterals.  The 
bank  debt  is  stated  in  the  schedule  to  be  $15,465.80,  and 
was  secured  by  the  Walker  mortgage  for  $10,000,  and  by 
insurance  policies  of  the  face  value  of  $10,000.  It  was  not 
shown  nor  is  it  found  that  the  amount  of  the  bank  debt  was 
not  accurately  stated  in  the  schedule.  The  Walker  mortgage 
is  still  held  by  the  bank  and  nothing  has  been  collected  on  it, 
and  the  evidence  is  that  it  had  no  value.  The  insurance  poli- 
cies held  by  the  bank,  the  adjusted  value  of  which  was 
$8,510.62,  were,  so  far  as  appears,  the  only  available  security 
(outside  of  the  paper  itself)  held  for  a  debt  of  $15,465.80. 
Cornell  was  himself  a  creditor  of  the  assignors,  and  his  con- 
tingent liability  on  paper,  made  and  indorsed  for  their  accom- 
modation, amounts,  as  appears  by  the  schedule,  to  $16,125.45. 
He  held  insurance  policies  of  the  adjusted  value  of  $8,953.81, 
and  a  $5,000  mortgage  as  his  security.  Apparently,  the  bank 
debt,  over  and  above  the  amount  paid  by  Cornell,  exceeded 
the  value  of  all  the  collaterals  held  by  the  bank.  The  bank 
was  not  bound  to  surrender  theift  until  the  whole  debt  was 
paid ;  and  Cornell,  having  paid  the  notes  upon  which  he  was 
liable,  was  entitled  to  apply  the  securities  held  by  him  for  his 
reimbursement.  We  are  unable  to  perceive  any  just  reason 
for  charging  Cornell  with  the  liability  in  question. 

(5.)  The  referee  charged  Cornell  with  the  sum  of  $2,139.05, 
principal,  and  $912.25,  interest,  the  principal  sum  being  the 
adjusted  value  of  a  policy  issued  by  the  St.  Paul  Insurance 
Company,  and  which  had  been  assigned  to  the  National 
Exchange  Bank  of  Troy,  as  collateral  security,  before  the 
execution  of  the  general  assignment.  It  seems  that  Cornell, 
after  the  assignment,  to  facilitate  the  collection,  assented  to 
the  payment  of  the  adjusted  value  of  the  policy  to  the  bank. 
The  referee  based  this  charge  on  the  ground  that  Cornell  gave 
this  consent  "  without  inquiry  or  effort  to  ascertain  the  state 
of  the  accounts  and  dealings  between  said  bank  and  said 
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assignors,  and  he  allowed  the  bank  to  appropriate  to  its  own 
use,  although  he  had  paid  several  thousand  dollars  to  said  bank 
himself  upon  indebtedness  secured  by  the  same  collaterals." 
We  think  this  charge  was  erroneous  for  the  reasons  stated  in 
respect  to  the  items  last  considered. 

(6.)  The  referee  charged  Cornell  with  $5,020.79,  principal, 
and  $2,445.42,  interest,  on  account  of  three  notes  on  which  he 
was  an  accommodation  indorser  for  the  assignors,  two  held  by 
banks  and  one  by  one  Robinson,  and  which  he  paid  after  the 
assignment,  and  as,  is  inferable  from  the  evidence,  after  suit 
brought  thereon.  The  ground  upon  which  the  referee  based 
this  charge  was  "  that  one  George  Barker  was  first  indorser  and 
held  collateral  securities,  the  said  assignee  misappropriating, 
for  the  purpose  (of  paying  the  notes),  the  proceeds  of  insur- 
ance policies  held  in  his  hands  as  collaterals."  The  schedule 
shows  a  debt  to  George  Barker  of  $13,496.48,  for  wool  and 
accomodation  indorsements.  It  appeared  in  evidence  that  he 
held  insurance  policies,  as  collateral,  of  the  face  value  of 
$11,000,  of  the  adjusted  value  of  about  $9,350.  We  are 
not  satisfied  that  the  finding  of  the  referee,  that  Cornell 
misappropriated  proceeds  of  insurance  policies  in  his  hands 
in  the  payment  of  these  notes,  is  supported  by  the  evidence. 
Some  of  the  considerations  stated  in  regard  to  the  pharge 
growing  out  of  the  payment  of  the  notes  to  the  National 
Exchange  Bank  are  relevant  to  this  item  also.  * 

(7.)  The  referee  charged  Cornell  with  the  proceeds  of  a 
policy  paid  to  Jewett,  a  creditor,  and  also  with  the  value  of  a 
policy  in  the  Lycoming  Insurance  Company.  The  evidence 
upon  which  these  charges  are  based  is  very  uncertain  and 
unsatisfactory. 

(8.)  The  referee  charged  Cornell  with  the  sum  of  $1,000 
and  interest  thereon,  being  the  amount  collected  and  received 
by  J.  N.  Carpenter,  a  son  of  one  of  the  assignors,  on  sundry  small 
book  accounts  on  the  books  of  the  assignors.  The  schedule 
shows  a  debt  to  J.  N.  Carpenter,  for  services,  of  $1,628,  but 
makes  no  mention  of  collaterals.  There  was  evidence  tliat  the 
assignors  made  a  written  assignment  of  the  accounts  to  J.  N. 
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Carpenter  as  security,  prior  to  their  general  assignment,  which 
was  exhibited  to  Cornell.  It  was  not  shown  that  the  debt  was 
fictitious,  nor  was  the  fact  that  there  had  been  a  written  assign- 
ment of  the  accounts  contradicted,  nor  was  it  shown  that 
Cornell  had  any  reason  to  question  the  validity  of  the  debt  or 
of  the  assignment  of  the  accounts. 

(9.)  Cornell,  as  has  been  stated,  collected  and  received  as 
assignee  the  sum  of  $7,004.83.  He  was  charged  by  the  referee 
with  the  sum  of  $3,969.04,  as  the  principal  sum  remaining  in 
his  hands  beyond  disbursements,  and,  with  interest  thereon, 
making  an  aggregate  of  $5,397.88.  The  only  question  raised 
in  respect  to  the  item  arises  on  the  claim  that  Cornell  should 
have  been  allowed  as  a  disbursement  the  sum  of  $473.95  for 
taxes  and  interest  paid  on  account  of  the  mill  property,  on 
which  Cornell  held  a  third  mortgage  of  $5,000,  the  incum- 
brances being  much  more  than  the  value  of  the  property,  We 
think  the  referee,  under  the  circumstances  disclosed,  properly 
disallowed  this  credit. 

(10.)  The  judgment  of  the  referee,  as  modified  by  the 
General  Term,  charges  Cornell  with  $2,646.83,  with  interest, 
the  amount  of  surplus  remaining  on  certain  insurance  policies 
assigned  to  creditors  of  the  assignors  before  the  assignment,  as 
collateral  security  for  their  debts,  and  which  surplus  was 
collected  and  appropriated  without  authority  by  Hiland 
Carpenter,  with,  as  is  found,  the  consent  of  the  assignee.  We  ' 
think  the  assignee  was  justly  chargeable  with  this  item. 
(Shuttz  v.  Pulver,  3  Paige,  182;  &  G,  11  Wend.  361.) 

We  are  of  opinion  that  radical  errors  were  committed  by 
the  referee  on  the  accounting  to  the  prejudice  of  the  defend- 
ant. The  judgment  should  be  reversed  and  the  case  remitted 
to  the  Supreme  Court  for  such  further  proceedings  as  may  be 
directed,  unless  the  respondent  consents  to  take  judgment  for 
the  items  numbered  9  and  10  in  the  opinion,  in  which  case 
the  judgment,  as  so  modified,  should  be  affirmed. 

All  concur. 

Ordered  accordingly. 
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James  H.  Punham  et  al.,  Respondents,  v.  Bernard  Reilly, 
Late  Sheriff,  etc.,  Appellant. 

The  provision  of  the  Marine  Court  act  of  1875  (§  53,  chap.  479,  Laws  of 
1875),  in  reference  to  the  issuing  of  execution  to  the  sheriff  upon  a  judg- 
ment of  a  Marine  Court  of  the  city  of  New  York,  having  been  repealed  by 
the  repealing  act  of  1877  (Chap.  318,  Laws  of  1877),  the  provisions  of 
the  Code  of  Civil  Procedure  (§§  1865,  1860),  in  reference  to  executions 
issued  out  of  a  court  of  record  to  a  sheriff  after  September,  1877,  control 
executions  so  issued  out  of  said  court. 

Where,  therefore,  an  execution  was  issued  out  of  said  court  to  the  sheriff 
without  first  having  a  transcript  of  the  judgment  filed  and  the  judgment 
docketed  in  the  county  clerk's  office,  as  required  by  the  said  Code  (§  1865), 
before  execution  can  be  issued,  which  execution  did  not  contain  the 
recitals  required  by  the  Code  (§§  1367,  1869),  and  where  the  judgment 
was  not  docketed  during  the  life  of  the  process,  held,  that  the  same  was 
void;  and  that  an  action  against  the  sheriff  for  a  false  return  thereon 
was  not  maintainable. 

Stoutenburgh  v.  Vandenburgh  (7  How.  Pr.  229);  Blivin  v.  EleakUy  (23 
id.  124)  distinguished. 

The  doctrine  that  an  officer  who  receives  process,  and,  treating  it  as  valid, 
proceeds  to  execute  it,  cannot  allege  its  defective  character,  applies  where 
the  defect  is  capable  of  amendment,  and  may  be  waived,  and  the  process 
is  merely  irregular,  but  does  not  apply  where  it  is  wholly  void. 

Dunham  v.  BeiUy  (47  Hun,  241)  reversed. 

(Argued  June  19,  1888;  decided  October  2,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  23,  1888,  which  reversed  a  judgment  in  favor 
of  defendant,  entered  upon  an  order  sustaining  a  demurrer  to 
plaintiffs'  complaint  and  which  overruled  said  demurrer. 
(Reported  below,  47  Hun,  241.) 

The  substance  of  the  complaint  is  set  forth  in  the  opinion. 

Henry  Thompson  for  appellant.  The  executions  were 
issued  illegally,  and  in  contravention  of  the  statute.  (Code  of 
Civ.  Pro.,  chap.  13,  §§  1365,  1369.)  The  provisions  of  chap- 
ter 13  of  the  Code  of  Civil  Procedure  apply  to  these  execu- 
tions issued  out  of  the  Marine  Court  on  the  6th  day  of  Janu- 
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ary,  1879.  (Laws  of  1877,  chap.  417,  §  1,  subd.  49,  §  5.)  The 
Marine  Court  is  a  court  of  record.  (Code  of  Civ.  Pro.  §  2, 
subd.  15 ;  Laws  of  1872,  chap.  629,  §  1.)  The  executions, 
having  been  issued  against  the  prohibition  of  the  statute 
(§§  1365-1369),  were  void.  (Fischer  v.  Langbein,  103  N.  Y. 
84.)  The  Marine  Court  had  no  power  to  award  execution, 
and  acquired  no  jurisdiction  to  issue  any  in  this  particular  case, 
without  first  filing  transcript  and  docketing  its  judgment  in 
the  county  clerk's  office.  (  Wright  v.  Nostrand,  94  N.  Y.  31.) 
A  judgment  docketed  is  notice  to  everybody.  (Freeman  on 
Executions,  §  24.)  A  plain  disregard  of  a  statutory  inhibition 
renders  process  void.  {Place  v.  Riley,  98  N.  Y.  1 ;  Reid  v. 
Stegmcm,  99  id.  647 ;  Carpenter  v.  Willed  1  Abb.  Ct.  App. 
Dec.  312 ;  Cornell  v.  Barnes,  7  Hill,  35 ;  Ea.rl  v.  Camp,  16 
Wend.  567.)  The  executions  being  void,  no  cause  of  action 
can  arise  thereon  against  the  officer  in  favor  of  the  plaintiffs. 
(Crocker  on  Sheriffs,  §  284 ;  Freeman  on  Executions,  §§  14,  24 ; 
Bergman  v.  Noble,  19  Abb.  N.  C.  67 ;  Newbury  v.  Mun- 
shower,  29  Ohio  St.  617 ;  23  Am.  Kep.  769 ;  Beach  v.  Bots- 
ford,  1  Doug.  [Mich.]  204 ;  Reid  v.  Stegman,  99  N.  Y.  647 ; 
Place  v.  Riley,  98  id.  1 ;  Carpenter  v.  Willet,  1  Abb.  Ct.  App. 
Dec.  312  ;  Cornell  v.  Bcvrnes,  7  Hill,  35 ,  Prime  v.  Ander- 
son, 29  Hun,  644.)  -There  is  no  estoppel  that  can  be  invoked 
against  the  officer.  (Carpenter  v.  Willet,  1  Abb.  Ct.  App. 
Dec.  312 ;  Ecvrl  v.  Camp,  16  "Wend.  561.)  An  execution  to 
issue  properly  to  a  sheriff  must  be  preceded  by  the  filing  of  a 
transcript  and  the  docketing  of  the  judgment  in  the  county 
clerk's  office.  If  the  execution  went  to  a  marshal,  it  must  be 
before  transcript  filed,  etc.,  and  the  creditor  must  make  his 
election  previous  to  issuing  the  process.  (Oberwarth  v. 
McLean,  52  How.  Pr.  491.) 

Osborn  K  Bright  for  respondents.  The  sufficiency  of  the 
executions  is  to  be  determined  by  the  Marine  Court  act  of  1875 
(Laws  of  1875,  chap.  479,  §§  52,  53),  and  not  by  sections  1365 
and  1369  of  the  Code  of  Civil  Procedure.  (Laws  of  1872, 
chap.  629,  §§1,2, 8;  Oberwarth  v.  McLean,  52  How.  Pr.  491 ; 
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S.  C,  7  Daly,  70 ;  Palmer  v.  Clark,  4  Abb.  K  C.  25.)  The 
claim  that  the  enactment  of  sections  1365  and  1369  operated  as 
an  implied  repeal  of  section  53  of  the  Marine  Court  act  of  1875, 
is  opposed  to  well  settled  principles  of  statutory  construction. 
(People  v.  MaUory,  2  T.  &  0.  76 ;  Mark  v.  State,  97  N.  Y. 
572.)  A  special  statute  providing  for  a  particular  case,  or 
applicable  to  a  particular  locality,  is  not  repealed  by  a  statute 
general  in  its  terms  and  application,  unless  the  intention  of 
the  legislature  to  alter  the  terms  of  the  special  law  is  manifest, 
although  the  terms  of  the  general  act  would,  if  taken  strictly, 
and  but  for  the  special  law,  include  the  cases  provided  for 
by  it.  ( Vandenburgh  v.  Greenbush,  66  N.  Y.  1 ;  In  re  Cen- 
tral Park,  50  id.  493  ;  Bartds  v.  Cunningham,  59  How.  Pr. 
129 ;  Boss  v.  Wigg,  36  Hun,  107 ;  McKenna  v.  Edmunston, 
91  N.  Y.  231;  Roof  v.  Meyer,  8  Civ.  Pro.  Rep.  60.)  The 
defendant  having  treated  the  execution  as  valid  process  and 
levied  upon  property,  cannot  avail  of  the  alleged  irregularity  to 
escape  liability  for  a  false  return  of  no  property.  (Freeman  on 
Executions,.§§  24, 25  ;  Stephens  v.  Browning,  1  Code  Rep.  123 ; 
Stoutenburgh  v.  Vandenburgh,  7  How.  Pr.  229 ;  De  Agreda 
v.  Mantd,  1  Abb.  Pr.  130,  135;  W olden  v.  Damson,  15 
Wend.  575,  578 ;  Ilinman  v.  Brees,  13  Johns.  529 ;  Bank  v. 
HaUett,  8  Cow.  192;  Parmalee  v.  Hitchcock,  12  Wend.  96  ; 
Ames  v.  Webbers,  8  id.  545 ;  Grosvenor  v.  Hunt,  1 1  How.  Pr. 
355;  Bank  v.  Spencer,  18  N.  Y.  150;  Both  v.  SeMoss,  6 
Barb.  308;  Bacon  v.  Cropsey,  7  N.  Y.  195;  Abels  v.  Wester- 
vdt,  24  How.  284  ;  Blivin  v.  Bleakley,  23  How.  124 ;  Douglas 
v.  Haberstro  [Ct.  of  App.,  April,  1882]  2  Civ.  Pro.  Rep.  186, 
188.)  Under  the  merely  mandatory  provisions  of  the  previous 
Code  and  of  the  Revised  Statutes,  it  was  held  that  an  execu- 
tion issued  under  these  circumstances  was  voidable,  but  not 
void,  and  that  the  sheriff  in  an  action  for  an  escape  could  not 
avail  of  the  irregularity.  (JV.  Y.  Guaranty  Co.  v.  Rogers, 
71  N.  Y.  377 ;  Hall  v.  Ayer,  19  How.  Pr.  91 ;  Hutchinson 
v.  Brand,  6  id.  73 ;  Hinman  v.  Brees,  13  Johns.  529 ;  Benick 
v.  Orser,  4  Bosw.  384 ;  Marks  v.  Townsend,  97  N.  Y.  590, 
601.)     The  defendant  is  estopped  from  questioning  the  regu- 
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larity  of  process  which  he  has  treated  as  valid,  and  under 
which  he  has  levied.  (James  v.  Gwrley,  48  N.  Y.  163,  167; 
Bensel  v.  Lynch,  44  id.  162.) 

Finch,  J.  The  question  in  this  case  arises  upon  a  demurrer. 
The  complaint  sets  out  what  is  claimed  to  be  a  cause  of  action 
against  the  defendant,  who  was  sheriff  of  the  city  and  county  of 
New  York,  for  a  false  return.  It  avers  that,  on  the  6th  day  of 
January,  1S79,  the  plaintiffs  recovered  four  judgments  against 
one  Rogers  and  others,  in  the  New  York  Marine  Court,  which 
were  duly  filed  in  the  office  of  the  clerk  of  said  court,  but  tran- 
scripts of  which  were  not  filed,  nor  said  judgments  docketed  in 
the  office  of  the  clerk  of  the  city  and  county  of  New  York  until 
the  9th  day  of  January,  1880 ;  that  on  said  6th  day  of  January, 
1879,  executions  on  said  judgments  were  issued  to  the  sheriff 
of  said  city  and  county  in  the  usual  form  of  executions  against 
property ;  that  on  the  8th  day  of  March,  1879,  these  execu- 
tions were  returned  by  the  sheriff  nvtta  bona,  which  return 
was  false.  The  demurrer  interposed  to  this  complaint  raises 
the  question  of  the  validity  of  the  executions  issued  to  the 
sheriff,  and,  if  invalid,  whether  they  were  wholly  void  or 
merely  irregular  or  voidable,  and  whether  their  defective 
character  relieves  the  sheriff  from  liability  for  the  falsity  of 
the  return.  The  Special  Term  sustained  the  demurrer,  but  the 
General  Term  reversed  that  judgment,  and  pronounced  the 
executions  valid  and  regular.  This  result  was  reached  by 
holding  that  the  validity  of  the  process  was  determined  by 
the  Marine  Court  act  of  1875  (Chap.  479,  §  53),  and  not 
by  the  provisions  of  the  Code  of  Civil  Procedure  (§§  1365, 
1369),  and  that  is  the  first  and  principal  inquiry  in  the  case. 

The  act  of  1875,  was  expressly  repealed  in  the  repealing  act 
of  1877,  except  section  41  and  sections  43  to  52  inclusive, 
and  sections  54  and  55.  (Laws  of  1877,  chap.  417,  §  1,  subd. 
49.)  This  repeal  blotted  out  section  53  of  the  act  of  1875, 
which  is  the  provision  relied  upon,  and  which  enacted  that  the 
execution  on  any  judgment  of  the  Marine  Court  must  be 
Sickels— Vol.  LXV.    47 
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directed  to  the  sheriff,  although  it  also  permitted  execution  to 
be  issued  to  any  one  of  the  marshals  of  the  city,  but  limited 
their  power  to  the  levy  upon  and  sale  of  personal  property 
only.  Under  this  section  it  had  been  held,  by  the  Common 
Pleas,  that  an  execution  upon  a  judgment  of  the  Marine 
Court  might  issue  at  once  to  the  sheriff,  and  a  transcript  and 
docket  in  the  county  clerk's  office  were  only  necessary  to  effect 
a  lien  upon  real  estate.  (Palmer  v.  Clark,  4  Abb.  N".  C.  25.) 
The  repeal  of  section  53  of  the  act  of  1875,  however,  carried 
down  with  it  the  authority  derived  from  that  section,  and 
deprives  the  conclusion  of  the  General  Term  of  the  founda- 
tion upon  which  it  was  built.  When  the  executions  against 
Rodgers  were  issued  their  validity  could  gain  no  support  from 
a  statute  which  had  been  repealed,  and  we  must  look  elsewhere 
for  the  authority  by  which  they  are  to  be  tested.  The  repeal- 
ing act  of  1877  was  of  course,  intended  to  dispense  with 
statutes  made  needless  by  or  inconsistent  with  the  Code  of 
Civil  Procedure,  the  first  thirteen  chapters  of  which  were 
passed  at  the  previous  legislative  session.  By  that  Code  the 
issue  of  executions  by  courts  of  record  was  regulated.  The 
Marine  Court  was  a  court  of  record  (Laws  of  1872,  chap.  629, 
§  1 ;  Code  Civ.  Pro.  §  2,  subd.  15),  and  so  its  final  process  was 
brought  within  that  regulation.  (Code  Civ.  Pro.  chap.  13, 
§§  1365  and  1369.)  The  Code,  by  its  terms,  was  to  take  effect 
on  the  first  day  of  May,  1877.  The  temporary  act  of  1876 
(chap.  449),  was  passed  to  explain,  define  and  regulate  the 
application  of  the  Code,  and  contained  this  provision: 
"  Chapter  thirteenth  applies  only  to  an  execution  issued  on  or 
after  the  1st  day  of  May,  1877,  out  of  a  court  of  record,  other 
than  an  execution  issued  out  of  such  a  court  and  directed, 
pursuant  to  law,  to  a  marshal  or  constable,  and  to  sales  and 
other  proceedings  by  virtue  of  an  execution  directed  to  a 
sheriff,  and  delivered  to  him  after  that  date."  Both  the  Code 
and  the  temporary  act  were  suspended  in  their  operation  until 
the  1st  day  of  September,  1877,  but,  on  that  day,  went  into 
effect.  At  that  date  the  situation  was  this  :  The  fifty-third 
section  of  the  Marine  Court  act  of  1875,  regulating  the  issue 
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of  its  executions  had  been  repealed ;  chapter  13  of  the  new 
Oode  had  been  made  applicable  to  all  executions  issued  out  of 
any  court  of  record,  other  than  those  issued  to  a  constable  or 
marshal,  and  so  governed  all  executions  issued  out  of  a  court 
of  record  to  a  sheriff,  on  and  after  September  1, 1877 ;  and  the 
executions  issued  in  1879,  to  the  present  defendant,  were, 
therefore,  controlled  by  the  provisions  of  the  Code.  Its  last 
nine  chapters  were  passed  in  1880,  and  section  3347  in  sub- 
division 10,  coiftains  a  repetition,  in  precise  words,  of  the  pro. 
vision  we  have  cited  from  the  temporary  act ;  and  the  General 
Term  concede  that  in  the  year  1880  there  was  a  repeal  of  the 
act  of  1875,  and  which  brought  Marine  Court  executions,  issued 
to  the  sheriff,  within  the  control  of  the  Code.  The  mistake 
was  in  the  supposition  that  such  change  never  took  place  until 
1880,  whereas,  as  we.  have  seen,  section  53  of  the  act  of  1875, 
was  expressly  repealed  in  1877,  and  section  3347  of  the  Code 
was  only  a  repetition  of  the  previous  identical  enactment  in 
the  temporary  act  of  the  same  year.  The  error  is  quite 
excusable  in  view  of  the  confused  tangle  of  legislation  on  the 
subject,  and,  more  especially,  because  by  the  repealing  act  of 
1880,  chapter  479  of  the  Laws  of  1875,  with  the  exception  of  a 
single  section,  is  repealed  generally,  without  allusion  to  the 
circumstance  that  most  of  its  sections  had  been  destroyed  by 
express  enactment  three  years  earlier.  It  follows,  necessarily, 
that  the  right  to  issue  the  executions,  for  a  false  return  of  which 
the  sheriff  is  sued,  must  be  tested  by  the  provisions  of  the  Code. 
Those  provisions  are  quite  explicit  and  peremptory.  By 
section  1365  it  is  enacted  that  executions  against  property 
"  cam,  be  issued  only  to  a  county  in  the  clerk's  office  of  which 
the  judgment  is  docketed."  The  power  to  issue  the  process 
is  given  where  in  some  county  there  is  the  prescribed  docket, 
and  only  in  that  event.  The  language  seems  to  involve  both 
an  authority  and  a  prohibition ;  an  authority  where  the  judg- 
ment is  docketed  in  any  county  to  issue  the  execution  to  that 
county ;  and  a  prohibition,  couched  in  the  word  "  only  "  against 
any  such  issue  to  a  county  in  whose  clerk's  office  there  is  no 
such  docket.     The  further  provisions  which  regulate  the  form 
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and  dictate  the  contents  of  the  execution  are  framed  in  har- 
mony with  this  prohibition  and  on  the  assumption  that  it 
would  be  obeyed.  Section  1367  directs  that "  where  an  execu- 
tion is  issued  out  of  a  court,  other  than  that  in  which  the 
judgment  was  rendered,  upon  filing  a  transcript  of  the  judg- 
ment rendered  in  the  latter  court,  it  must  also  specify  the 
clerk  with  whom  the  transcript  is  filed  and  the  time  of  filing, 
and  it  must  be  made  returnable  to  that  clerk ; "  and  section 
1369  enacts  that  "an  execution  against  property  must,  if  the 
judgment-roll  is  not  filed  in  the  clerk's  office  of  the  county  to 
which  it  is  issued,  specify  the  time  when  the  judgment  was 
docketed  in  that  county."  The  execution  issued  to  the  sheriff 
in  this  case  violated  all  these  essential  provisions  and  fell 
within  the  definition  of  void  process  given  in  Fischer  v. 
Langbem  (103  N.  Y.  84),  which  was  "  6uch  as  the  court  has 
no  power  to  award,  or  has  not  acquired  jurisdiction  to  issue 
in  the  particular  case,  or  which  does  not,  in  some  material 
respect,  comply  in  form  with  the  legal  requisites  of  such  pro- 
cess." The  court  had  no  power  to  award  the  execution  which 
was  issued;  it  acquired  no  jurisdiction  to  issue  it  in  the 
particular  case,  and  the  process  did  not  comply  in  form  with 
the  material  requisites  prescribed  for  it.  We  think  it  was 
absolutely  void  and  that  we  should  so  declare  it  in  obedience 
to  the  direct  and  peremptory  mandate  of  the  Code. 

The  contrary  opinion  is  sought  to  be  supported  by  the 
authority  of  two  cases  — Stoutenbwrgh  v.  Vcmdenhwrgh  (7  How. 
229)  and  Blmm  v.  Bleakley  (23  id.  124).  Tho  first  waa  a 
Special  Term  decision,  and  held,  with  manifest  doubt  and 
hesitation,  that  the  execution,  without  a  docketed  judgment 
in  the  county  office,  might  be  deemed  regular  for  the  jftrrpoaes 
of  a  levy  on  personal  property,  at  least  from  the  time  of  the 
actual  docket.  The  other  case  goes  further.  In  that  the 
execution  was  issued  on  the  fourth  of  October  and  the  judgment 
docketed  on  the  fifth.  The  process  was  held  to  have  been  merely 
premature,  and  voidable  rather  than  void,  and  good,  therefore, 
from  its  date  unless  set  aside  by  the  court.  Without  either 
approval  or  disapproval  of  that  case,  the  one  at  bar  is  easily 
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distinguished.  Here  the  judgment  never  was  docketed  during 
the  life  of  the  process  and  not  until  long  after  its  vitality  was 
spent.  When  the  docket  was  made  there  was  no  execution 
in  existence  that  could  be  made  good  by  any  mode  of  amend- 
ment, and  an  effort  to  amend  would  be  to  create  a  cause  of 
action  where  none  before  existed.  But  there  is  a  further  fact 
to  be  considered.  The  cases  cited  were  under  the  provisions 
of  the  old  Code,  section  287  of  which  provided  that  "  when 
the  execution  is  against  the  property  of  the  judgment-debtor, 
it  may  be  issued  to  the  sheriff  of  any  county  where  the  judg- 
ment is  docketed."  This  language,  which  was  permissive,  and 
possibly  might  be  deemed  only  directory,  has  been  changed  to 
the  peremptory  and  mandatory  words  u can  be  issued  only" 
We  must  recognize  and  give  effect  to  the  manifest  purpose 
of  the  altered  language.  A  somewhat  similar  change  took 
place  respecting  executions  against  the  person.  Section  288 
of  the  old  Code  provided  a  an  execution  against  the  person 
*  *  *  may  be  issued  *  *  *  after  the  return  of  an 
execution  against  his  property  unsatisfied."  Under  this  pro- 
vision a  body  execution,  issued  before  the  return  of  a  property 
execution,  was  ruled  to  be  merely  voidable. 

But  the  Code  of  Civil  Procedure  used  different  language 
and  enacted  that  "  an  execution  against  his  person  ccmnot  be 
issued  until  an  execution  against  his  property  has  been 
returned,"  and  under  this  provision  it  was  held  that  the  execu- 
tion was  void,  unless  preceded  by  the  requisite  execution 
against  property.  {Bergman  v.  Noble,  19  Abb.  N".  C.  62.) 
I  observe  that  the  respondent  does  not  question  the  soundness 
of  this  decision,  but  puts  it  upon  the  peremptory  language  of 
the  statute  as  changed  in  its  final  form.  But  I  do  not  think 
there  is  any  material  difference  between  the  language  that  an 
execution  "cannot  isssue"  except,  and  that  it  "can  issue 
only  "  when.  The  prohibition  founded  upon  the  absence  of  the 
required  condition  precedent  is  equally  strong  in  each  case. 

Deeming  the  execution  to  have  been  void  and  a  nullity,  it 
follows  that  no  action  can  be  maintained  for  its  false  return. 
The  doctrine  brought  to  our  attention  that  the  officer  who 
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receives  the  process,  and,  treating  it  as  valid,  proceeds  to  exe- 
cute it,  cannot  allege  its  defective  character  has  its  proper 
application  to  cases  where  the  defect  is  capable  of  amendment, 
or  may  be  waived,  and  the  process  is  merely  irregular  and 
cannot  apply  where  it  is  wholly  void.  Here  there  was  no 
process ;  the  paper  so  issued  and  entitled  was  a  nullity,  and 
cannot  serve  as  the  basis  of  an  action.  For  these  reasons  we 
agree  with  the  Special  Term.  As  the  defect  is  vital  and  fatal 
to  any  recovery,  no  permission  to  amend  is  asked  or  would  be 
of  any  utility. 

The  judgment  of  the  General  Term  should  be  reversed,  and 
that  of  the  Special  Term  affirmed,  with  costs; 

All  concur. 

Judgment  accordingly. 


In  the  Matter  of  the  Application  of  the  New  York,  Lake 
Erie  &  Western  Railroad  Company,  Appellant,  for  the 
Appointment  of  Commissioners  to  Examine  the  Proposed 
Route  of  the  Pittsburg,  Lackawanna  &  North-eastern 
Railroad  Company,  Respondent. 

The  mode  of  settling  disputes  as  to  proposed  routes,  between  contesting 
railroad  corporations,  having  been  expressly  provided  for  in  the  general 
railroad  act  (§  28,  Chap.  140,  Laws  of  1860),  that  mode  is  exclusive  and 
withholds  from  such  a  corporation  the  right  to  institute  proceedings  to 
change  the  line  of  another  railroad  corporation  proposing  to  cross  its  tracks 
under  the  provision  of  said  act  (§  22),  applicable  to  the  public  at  large. 

Accordingly  held,  that  an  order  granted  under  section  22,  upon  the  peti- 
tion of  a  railroad  corporation,  for  the  appointment  of  commissioners 
to  examine  the  proposed  route  of  another  railroad  corporation  with  the 
view  of  procuring  a  change  of  such  route  where  it  crossed  the  road  of 
the  petitioner,  was  void. 

(Submitted  June  19,  1888;  decided  October  2,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  April  19,  1887, 
which  reversed  an  order  of  Special  Term  appointing  commis- 
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sioners  herein  and  denied  the  application  for  such  appointment. 
(Reported  below,  44  Hun,  215.) 

The  nature  of  the  proceedings,  and  the  facts  so  far  as 
material,  are  stated  in  the  opinion. 

D.  C  Robinson  for  appellant.  A  railroad  company  should 
have  the  right  to  a  natural  construction  of  section  22  of  chap- 
ter 140  of  Laws  of  1850,  as  amended  in  1871,  in  every  case 
where  its  alleged  objections  to  the  proposed  route  of  the  con- 
structing company  are  such  as  run  against  the  route  itself, 
rather  than  against  the  particulars  of  the  proposed  crossing 
(Hbosac  Tunnel  Case,  79  N.  T.  64.)  A  justice  of  the  Supreme 
Court  may  entertain  a  petition,  under  section  22  of  the  general 
railroad  act,  by  an  existing  railroad  company,  for  the  appoint- 
ment of  commissioners  to  examine  the  proposed  route  of 
another  railroad  company  across  its  lands.  (In  re  Loehport  dh 
Buffalo  R.  R.  Co.,  77  N.  T.  557;  Rbosac  Tunnel  Case,  79 
id.  67;  25  Hun,  20;  26  id.  245 :  In  re  N.  T.,  L.  R  &  W. 
R.  R.  Co.,  88  K  Y.  280,  284;  In  re  L.  S.  db  M.  8.  R.  R. 
Co.,  89  id.  444;  99  id.  388.) 

Frank  8.  Smith  for  respondent.  One  railroad  company, 
whose  tracks  are  crossed  by  the  proposed  route  of  another 
company,  is  not  entitled  to  take  the  proceeding  to  change 
the  said  proposed  route,  but  all  questions  between  such 
railroad  companies  must  be  determined  under  the  proceed- 
ing to  fix  the  points  and  manner  of  crossing,  provided  by 
statute.  (LawB  of  1850,  chap.  140,  §§  22,  28,  as  amended 
by  Laws  of  1871,  chap.  500,  §  1;  A  re  L.  S.  &  M.  S. 
R.  R  Co.,  89  N.  Y.  442;  In  re  Boston,  H.  T.  <&  W.  R. 
Co.,  79  id.  64;  In  re  N.  Y.,  L.  R  &  W.  R.  R.  Co.,  99  id. 
388.)  Even  if  it  shall  be  held  that  one  railroad  company  can 
apply  for  the  appointment  of  commissioners  to  change  the 
route  of  another  company  seeking  a  crossing,  yet,  as  it  appears 
from  the  petition,  that  all  the  objections  of  the  petitioner  in 
this  proceeding  have  reference  to  the  points,  grade  and  manner 
of  crossing,  and  the  sole  object  of  the  proceeding  is  to  secure 
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an  over-crossing  instead  of  a  grade-crossing,  the  petition  should 
have  been  dismissed,  and  the  petitioner  relegated  to  the  pro- 
ceeding under  section  28  of  the  general  railroad  act.  (In  re 
IT.  Y.,  L.  K  &  W.  R.  R.  Co.,  99  N.  Y.  388 ;  35  Hun,  232; 
In  re  L.  8.  <&  M.  8.  R.  R.  Co.,  89  N.  Y.  442;  In  re  B.  & 
H.  T.R.R.  ta.,  79  id.  64;  InreLehighV i?..ff.  Cb.93id.639.) 

Ruoer,  Oh.  J.  The  appellant,  the  New  York,  Lake  Erie 
and  Western  Railroad  Company,  filed  and  served  its  petition 
under  section  22  of  chapter  140  of  the  Laws  of  1850,  being 
the  general  railroad  act,  to  procure  the  appointment  of  com- 
missioners to  examine  the  proposed  route  of  the  Pittsburg, 
Lackawanna  and  North-eastern  Railroad,  in  the  town  of  Way- 
land,  with  a  view  of  securing  a  change  of  its  line,  where  it  is 
expected  to  cross  the  track  of  the  former  company. 

The  reasons  alleged  in  such  petition  for  the  desired  change 
were  that  the  proposed  crossing  was  objectionable  and 
dangerous : 

(1.)  Because  it  was  proposed  to  be  made  at  grade. 
i     (2.)  It  crossed  upon  an  acute  angle. 

(3.)  It  makes  a  sharp  curve  on  either  side  of  the  petitioner's 
road. 

(4.)  It  crossed  near  the  petitioner's  station,  depot  grounds 
and  yard  at  Wayland. 

(5.)  It  crossed  near  a  sharp  curve  in  the  petitioner's  line. 

The  objection  was  made  by  the  respondent  that  the  judge 
had  no  power  to  appoint  commissioners  for  the  purpose  stated, 
under  section  22  of  the  railroad  act,  but  that  the  petitioner 
should  have  sought  for  relief  in  proceedings  under  subdivision  6 
of  section  28  of  the  same  act.  This  objection  was  overruled 
and  the  judge  appointed  the  commissioners.  Upon  appeal 
from  the  order  of  appointment  the  General  Term  reversed 
the  order,  upon  the  ground  that  the  judge  had  no  power, 
under  section  22,  to  entertain  an  application  for  the  purposes 
stated. 

We  are  of  the  opinion  that  the  order  of  the  General  Term 
was  correct,  for  the  reasons  stated  in  the  opinion  of  Judge 
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Haight.  That  a  railroad  corporation  cannot,  under  any  cir- 
cumstances, avail  itself  of  the  provisions  of  section  22,  to 
effect  a  change  in  the  route  of  another  railroad,  we  do  not 
undertake  to  decide,  but  we  are  of  the  opinion  that  where  the 
objects  sought  are  attainable,  under  section  28,  that  mode  of 
proceeding  is  exclusive,  and  such  objects  cannot  be  secured 
by  proceedings  under  section  22. 

Section  22,  in  general  terms,  provides  that  every  company 
formed  under  that  act,  shall  make  and  file  a  map  and  profile  of 
its  proposed  route  through  any  county,  and  give  written 
notice  of  the  time  and  place  of  such  filing  to  each  actual  occu- 
pant of  land  in  such  county  proposed  to  be  passed  over  by  its 
track,  and  that  any  owner  or  occupant  of  such  land,  feeling 
aggrieved  by  such  proposed  location,  may,  within  fifteen  days 
after  such  notice,  give  notice  of  an  application  to  a  justice  of  the 
Supreme  Court,  for  the  appointment  of  a  commission  to 
examine  the  proposed  route  and  the  alteration  thereof  pro- 
posed by  such  owner  and  occupant  and  determine  upon  the 
propriety  of  such  proposed  alteration.  In  default  of  proceed- 
ings under  this  section  by  owners  and  occupants,  it  is  obvious 
that  it  was  the  general  intent  of  the  act,  to  make  the  proposed 
route  fixed  and  absolute,  as  against  all  those  who  were  author- 
ized to  institute  such  proceedings.  As  to  whether  railroad 
corporations  are  included  among  such  owners  and  occupants 
has  been  the  subject  of  much  discussion  and  consideration  in 
the  Supreme  Court,  and  has  resulted  in  conflicting  decisions 
thereon.  The  question  has  not  heretofore  been  directly  passed 
upon  in  this  court,  but  it  has,  on  several  occasions,  been  the 
subject  of  consideration  here,  and  strong  intimations  have 
been  given  in  favor  of  the  views  held  by  us  on  the  subject. 

It  was  held  in  In  re  Boston,  Hoosac  Twrvntl  and  Western 
Railway  Company  (79  K  T.  64),  that  the  omission  of 
a  railroad  company,  whose  track  was  proposed  to  be  crossed 
by  another  railroad,  to  take  proceedings  under  section  22, 
to  effect  a  change  of  route,  did  not  preclude  it  from  avail- 
ing itself  of  the  power  to  contest  the  points  of  crossing 
Sickels— Vol.  LXY.     48 
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under  proceedings  authorized  by  section  28.  The  logical 
effect  of  this  decision  was,  that  railroad  corporations  were  not 
bound  by  the  provisions  of  section  22,  precluding  owners 
and  occupants  from  objecting  to  the  location  of  a  proposed 
railroad,  unless  they  instituted  proceedings  to  effect  a  change 
of  line  within  fifteen  days  after  service  of  notice  of  the  pro- 
posed route.  If  railroad  corporations  were  intended  to  be 
included  under  the  general  terms  "  owners  and  occupants,"  as 
used  in  that  section,  there  would  seem  to  be  no  reason  why 
they  should  not  be  bound,  like  other  owners  and  occupants,  to 
the  finality  of  the  proposed  route  after  fifteen  days  have 
elapsed  without  proceedings  taken. 

It  seems  to  us,  from  a  consideration  of  the  whole  act,  that 
the  legislature  intended  to  make  a  distinction  between  the 
modes  to  be  adopted  by  railroad  corporations,  to  acquire  the 
use  of  the  property  of  another  railroad  corporation,  and  that 
pursued  against  owners  and  occupants  generally,  whose 
property  was  intended  to  be  taken  through  the  exercise  of 
the  right  of  eminent  domain.  Any  other  construction  would 
lead  to  conflicting  results.  Suppose  a  commission  appointed 
under  section  22  should  determine  to  change  the  proposed 
route,  and  a  subsequent  commission  appointed  under  section  28, 
should  decide  that  the  original  point  of  crossing  was  the  safest, 
best  and  most  desirable  for  all  parties,  which  would  prevail? 
The  authority  conferring  power  upon  the  respective  commis- 
sioners is  equally  broad  in  each  case,  and  it  is  quite  absurd  to 
suppose  that  the  legislature  intended  to  give  to  either  commis- 
sion, authority  to  review  and  reverse  the  determination  of  its 
predecessor. 

It  is  equally  absurd  to  suppose  that  the  legislature  intended 
to  give  a  railroad  corporation  the  right  to  contest  the  crossing 
of  its  tracks  by  another  corporation,  through  two  successive 
and  independent  proceedings.  Such  a  purpose  cannot  be 
ascribed  to  it,  except  by  the  use  of  clear  and  express  provisions 
in  an  act  providing  therefor. 

The  mode  of  settling  disputes,  as  to  crossings  between  con- 
testing railroad  corporations,  having  been  made  the  subject  of 
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express  provision  by  the  statute,  it  must  be  held,  in  accordance 
with  established  rules,  that  such  mode  is  exclusive  and  was 
intended  to  withhold  from  them  the  right  to  .adopt  proceedings 
under  general  provisions  applicable  to  the  rights  of  the  public 
at  large. 

It  is  a  settled  rule  of  construction  that  when  rights  are  con- 
ferred by  statute,  and  specific  remedies  provided  therein  for 
their  protection,  that  such  remedies  are  exclusive  and  must  be 
pursued.  {Dudley  v.  Mayhew,  3  N.  Y.  14.)  It  seems  to  us- 
that  this  case  is  within  the  spirit  of  the  rule. 

Section  28  give6  one  railroad  corporation  a  right  to  cross 
and  intersect  the  tracks  of  another,  and  provides,  in  case  they 
cannot  agree  upon  the  amount  of  compensation  therefor,  or 
the  line  or  lines,  the  grade  or  grades,  points  and  manner  of 
such  crossings  or  connections,  the  same  shall  be  ascertained 
and  determined  by  commissioners.  The  tribunal  authorized 
by  this  section  has,  therefore,  full  authority  to  determine 
whether  the  crossing  shall  be  made  above,  below,  or  at 
grade,  to  establish  the  points  and  manner  of  its  crossing, 
and,  in  short,  to  consider  and  decide  every  question 
raised  by  the  petition  in  this  case,  whether  it  relates  to- 
the  proximity  of  its  station-yards  and  depot,  the  lines  of  the 
respective  roads,  or  the  propriety  of  a  grade  crossing.  {In  re 
B.,  H.T.dkW.  B.  Co.,  79  N.  Y.  64.) 

It  is  unreasonable  to  suppose  that  the  legislature  intended 
to  provide  that  these  rights  should  be  adjudicated  upon  by 
two  independent  and,  perhaps,  conflicting  tribunals,  with  no 
mode  provided  for  reconciling  and  harmonizing  incongruous 
adjudications,  if  any  should  be  made,  and  no  rule  laid  down 
whereby  it  could  be  resolved  which  determination  should 
prevaiL  The  act  is  susceptible  of  another  construction,  and 
we  think  it  should  be  given  to  it.  This  was  quite  strongly 
intimated  {In  re  Lake  Shore  and  Michigan,  Southern  Rail- 
road Company,  89  N.  Y.  444),  by  Judge  Tract,  and  was 
assumed  to  be  the  rule  in  respect  to  railroad  crossings  in  In  re 
New  York,  Lake  Erie  and  Western  Railroad  Company  (9£ 
N.  Y.  388).     By  such  a  construction  no  substantial  rights 
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of  a  railroad  company,  whose  tracks  are  proposed  to  be  crossed, 
can  be  jeopardized,  and  it  will  not  only  deprive  such  corpora- 
tion of  an  opportunity  to  embarrass  rival  corporations  by 
-successive  and  repeated  litigation,  but  will  render  the  scheme 
provided  by  the  act  consistent,  reasonable  and  harmonious 
and  capable  of  uniform,  precise  and  impartial  administration 
by  the  courts. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


Edward  Roberts,  Appellant,  v.  August  Baumgartbn  et  al., 
Respondents. 

The  title  to  lands  under  the  waters  of  navigable  bodies  of  water  is  in  the 
People  of  the  state. 

It  seems  that  the  rule  of  the  common  law  making  the  ebb  and  flow  of  the 
tide  the  controlling  element  in  determining  as  to  the  navigability  of 
waters  does  not  hold  in  this  country. 

In  an  action  of  ejectment  to  recover  possession  of  lands  which  were  for- 
merly covered  by  Harlem  null  creek,  a  navigable  stream,  in  which  the 
tide  ebbed  and  flowed,  it  appeared  that  a  dam  had  been  constructed 
to  collect  water  for  mill  purposes,  conducting  by  means  of  sluice-ways 
and  connecting  ponds  the  waters  to  a  mill  located  on  the  north  side  of  the 
creek.  Plaintiff  claimed  under  a  deed  which  conveyed  the  land  "  north 
of  the  mill-pond,  *  *  *  including  tke  mill  stream  and  mill-pond 
with  all  its  privileges  and  appurtenances,  and  to  shut  the  mill  dam  at 
the  south  side  of  said  mill  where  it  now  lays."  Held,  that  the  deed 
did  not  convey  any  land  covered  by  the  waters  of  the  creek,  because, 
first,  the  grantor's  had  no  title  thereto;  second,  the  language  of  the 
grant  was  to  be  construed,  not  as  conveying  the  bed  of  the  creek,  but 
only  the  use  of  or  easement  in  its  waters  for  mill  purposes  as  the  same 
had  been  acquired  by  him  and  developed  by  the  construction  of  the  dam, 
sluice-ways,  etc. 

Also,  7ield,  that  proof  of  an  occasional  resort  to  the  lands  in  question,  in 
the  cutting  of  salt  meadow  grass,  would  not  be  sufficient  to  establish 
occupancy  or  possession,  in  the  absence  of  a  deed  describing  and 
including  them. 

In  an  action  of  ejectment  plaintiff  must  recover  upon  the  strength  of  his 
own  title;  he  may  not  rely  upon  any  supposed  or  actual  weakness  in  that 
of  his  adversaries. 

(Argued  June  20.  1888;  decided  October  2,  1888.) 
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Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  March  30, 1885,  which 
reversed  a  judgment  in  favor  of  plaintiff,  entered  upon  a 
decision  of  the  court  on  trial  without  a  jury.  (Reported 
below,  19  J.  &  S.  482.) 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

John,  LindUy  for  appellant.  A  prior  possession,  even  with- 
out any  proof  of  a  paper  title,  will  pre  vail  against  an  intruder. 
Title  in  a  private  person  supposes  a  grant  from  the  state  or 
from  the  sovereign  power.  The  presumptions  founded  in 
possession  alone  are,  therefore,  presumptions  in  favor  of  such 
a  grant.  (Tyler  on  Ejectment,  105.)  The  word  "  stream " 
has  been  construed  to  include  all  the  space  between  the  banks ; 
that  is,  between  the  tops  of  the  banks  on  each  side.  (Howard 
v.  IngersoU,  13  How.  [U.  S.]  426.) 

Cephas  Bravnerd  for  respondents.  The  defendants  being 
in  possession  of  the  property  are  presumed  to  be  the  owners 
of  the  fee  against  all  the  world,  and  plaintiff  was  bound  to 
prove  title  in  himself  and  in  those  through  whom  he  claimed 
to  derive  title.  ( Wallace  v.  Swinton,  64  N.  Y.  188,  192 ; 
Whitney  v.  Wright,  15  Wend.  171 ;  Lament  v.  Cheshire,  65 
N".  Y.  30,  43.)  Mrs.  Van  Arsdale's  testimony  as  to  the  cutting 
of  sedge  on  the  south  side,  even  if  accepted,  establishes  no 
right.  {Roe  v.  Strong,  107  N.  Y.  350.)  Private  ownership 
of  lands  bounded  on  tide-water  only  extends  to  high-water 
mark.  (  Wiswatt  v.  Hall,  3  Pai.  313 ;  Mvrgam,  v.  King,  30 
Barb.  9 ;  People  v.  Canal  Appraisers,  33  N.  Y.  465,  478 ; 
Halsey  v.  McCormick,  13  id.  296 ;  Ed  parte  Jennings, 
6  Cow.  518 ;  Angell  on  Tide  Waters,  73 ;  Smith  v.  City  of 
Rochester,  92  N.  Y.  463.)  The  right  to  use  a  stream  does  not 
imply  ownership  of  its  bed,  and  the  conveyance  of  a  stream, 
with  no  terms  of  enlargement,  operates  only  to  transfer  the 
right  to  the  use  of  the  water.  (Jachson  v.  Halstead,  5  Cow. 
216,  219 ;  Co.  Litt.  4  b,  and  Com.  Dig.  Grant  [5th  ed.]  ;  East 
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Hampton  v.  Kvrk,  84  N.  T.  215, 220 ;  NosVramd  v.  Durlomd, 
21  Barb.  478  ;  HaLsey  v.  Corley,  13  N.  Y.  296.)  Descriptions 
similar  to  that  employed  in  the  deed  to  Sampson  convey  to 
the  middle  of  non-navigable  streams.  (jEp  parte  Jennings, 
6  Cow.  518,  544-546 ;  Lunt  v.  HoUamd,  14  Mass.  149,  463 ; 
Smith  v.  City  of  Rochester,  92  N.  T.  463.) 

Gray,  J.  This  action  was  brought  to  recover  the  possession 
of  certain  lots  of  land  on  the  southerly  side  of  One  Hundred 
and  Seventh  street,  between  Second  and  Third  avenues,  in  the 
city  of  New  York.  Originally  the  premises  in  question,  under 
plaintiffs  claim,  were  covered  by  Harlem  Mill  creek,  a  small 
body  of  water  connecting  with  the  Harlem  river,  and  in  which 
the  tide  ebbed  and  flowed.  To  the  west  of  where  the  Third 
avenue  now  is,  a  dam  was  constructed  to  collect  water  for  mill 
purposes,  and  by  means  of  sluice-ways  and  connecting  ponds 
the  water-power  was  conducted  to  a  mill  east  of  Third  avenue 
and  north  of  the  creek. 

The  plaintiff  claims  to  derive  his  title,  through  mesne  con- 
veyances, from  one  Benjamin  Benson.  Benjamin  Benson's 
deed  to  Peter  B.  Benson,  his  son,  which  was  relied  upon  by 
Hie  plaintiff  as  a  source  of  title,  conveyed  by  the  following 
description,  viz. :  "  All  that  messuage  or  tenement,  being  all 
my  estate  to  the  north  of  the  mill  pond,  between  the  fence  of 
the  widow  Storm  and  the  road  leading  to  Harlem,  including 
the  mill-stream  and  mill  and  mill-pond,  with  all  its  privileges 
and  appurtenances,  and  to  shut  the  mill-dam  at  the  south  side 
of  said  mill  pond,  where  it  now  lays,"  etc. 

Under  this  description  plaintiff  claims  that  the  whole  of 
Harlem  Mill  creek,  between  the  tops  of  its  banks,  was  con- 
veyed, and  that  the.  grantee  acquired  the  ownership  of  the 
bed  of  that  stream.  Such  a  construction  of  the  grant,  how- 
ever, is  not  permissible,  either  by  well-settled  rules  of  law,  or 
in  the  light  which  the  facts  disclosed  by  the  proofs  throw 
upon  the  claim. 

Harlem  creek  was  subject  to  the  ebb  and  flow  of  the  tide 
to  a  point  beyond  the  premises  in  question.  Such  bodies  of  water, 
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at  common  law,  were  deemed  to  be  navigable  and  were  held 
to  be  royal  rivers,  or  the  property  of  the  crown.  They  were 
placed  on  the  same  footing  as  the  sea,  and  regarded  as  public 
highways.  This  rule  of  the  common  law  became  a  part  of 
the  fundamental  law  of  this  state  by  the  adoption  of  the 
original  Constitution  of  1777.  There  have  been  no  revisions 
of  that  instrument,  nor  any  acts  of  the  legislature,  which  in 
any  wise  affected  the  continuance  of  such  a  rule  as  a  part  of 
the  body  of  the  law  of  our  state,  and  one  which  governs 
in  cases  where  the  rights  of  riparian  owners  to  waters  sub- 
jected to  tidal  influences  are  in  question. 

To  the  rights  of  the  crown  the  People  of  this  state  succeeded, 
upon  their  separation,  and  the  title  to  the  lands  under  water, 
where  the  tide  flows  and  reflows,  vested  and  remained  in  them. 
This  rule  has  been  uniformly  recognized  in  the  adjudged  cases 
in  the  reports  of  this  state,  which  discuss  the  title  of  the  People 
to  such  lands.  The  courts  in  this  country  have  gone  even  further 
and  have  not  felt  bound  by  the  distinction  that  the  flux  and 
reflux  of  the  tide  is  the  controlling  element  in  determining 
the  character  of  our  bodies  of  water.  The  reasons  which  dic- 
tated the  rule  in  England,  where  navigability  of  its  waters 
depended  upon  tidal  influences,  were  plainly  inapplicable  to 
our  large  inland  rivers  and  lakes. 

An  elaborate  and  instructive  review  of  the  adjudged  cases  and 
of  the  doctrine  laid  down  in  the  text  books  and  by  publicists, 
upon  the  subject  of  the  rights  of  property  in  rivers  and  the 
lands  under  their  waters,  is  contained  in  the  case  of  People 
v.  Canal  Appraisers  (33  N  Y.  401). 

In  addition  to  the  presumption  of  the  navigability  of  Harlem 
creek,  arising  from  the  proof  of  the  flux  and  reflux  of  the  tide 
therein,  the  testimony  tends  to  prove  the  fact  that  it  was  actually 
used  for  purposes  of  navigation  to  some  extent.  The  words 
of  the  grant  in  the  deed  mentioned,  therefore,  would  not  con- 
vey any  land  beyond  high-water-mark  of  the  creek,  for  there 
Benson's  right  of  property  in  land  ended. 

But,  from  the  facts  disclosed  by  the  proofs,  I  think  that  the 
grantor  should  not  be  deemed  to  have  intended  the  convey- 
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ance  of  the  whole  stream  which  was  known  as  Harlem  creek. 
He  describes  the  property  granted  as  his  "  estate  to  the  north 
of  the  mill-pond,"  and  including  "the  mill-stream  and  mill 
and  mill-pond,  with  all  its  privileges  and  appurtenances,  and 
to  shut  the  mill-dam  at  the  south  side  of  said  mill-pond.'"  His 
language  is  to  be  construed,  not  as  conveying  the  stream 
known  as  Harlem  creek,  but  only  the  use  of,  or  easement  in 
its  waters  for  mill  purposes,  as  the  same  had  been  acquired  by 
him  and  developed,  by  the  construction  of  the  dam,  the  sluice- 
ways, the  connecting  canals,  etc  I  think  that  the  right  "  to 
shut  the  mill-dam,"  mentioned  in  the  deed,  negatives  the  idea 
of  any  intended  conveyance  by  the  grantor  of  the  whole  creek. 
It  forcibly  suggests  what  the  grantor  covered  by  his  language. 
The  control  of  the  mill-dam  was  the  control  of  the  mill-stream, 
or  water-power,  which  he  had  created,  and  by  which  the  mill 
was  operated ;  and,  viewed  in  that  light,  the  grant  i&  seen  to 
be  but  the  conveyance  of  water  privileges,  without  which  the 
mill  property  would  be  less  valuable. 

The  appellant,  however,  argues  that  Peter  B.  Benson,  the 
grantee  in  the  deed  mentioned,  went  into  possession  of 
the  property  in  controversy,  which  lay  to  the  south  of  the 
creek,  and  urges  that  proof  of  that  fact  is  found  in  the  testi- 
mony of  Mrs.  Yan  Arsdale,  an  aged  woman  and  a  daughter 
of  Peter  B.  Benson,  who  was  called  as  a  witness.  The  learned 
trial  judge  found  as  a  fact  that  Peter  B.  Benson  had  possession 
of  the  premises  described  in  the  complaint,  but  I  think  the 
evidence  does  not  sustain  that  finding.  The  act  of  possession 
relied  upon  was  the  cutting  of  the  salt-meadow  grass  on  both 
sides  of  the  creek,  which  the  testimony  of  Mrs.  Van  Arsdale, 
the  witness  referred  to,  was  supposed  to  prove.  Her  testi- 
mony is  not  at  all  clear ;  but  what  can  be  fairly  gathered  from 
it  is  that  her  family  cut  the  grass  on  the  borders  of  the  mill 
gtream  or  sluice-ways.  She  says  that  they  did  not  cut  on  the 
New  York  (or  south)  side  of  the  creek.  While  it  is  difficult 
to  understand  her  testimony  on  this  point,  it  is  not  possible  to 
find  from  it,  as  a  fact,  that  her  father  ever  had  possession 
of  any  lands  south  of  the  creek,  and,  consequently,  of  any  of 
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the  land  in  controversy.  I  do  not  think  that  an  occasional 
resort  to  lands,  such  as  what  was  attempted  to  be  shown  in 
this  case  in  the  cutting  of  grass  by  Peter  B.  Benson,  would 
be  sufficient  to  prove  occupancy  or  possession,  in  the  absence 
of  a  deed  describing  and  including  the  land  where  such  an  act 
was  performed. 

It  is  not  proven  here  that  there  was  any  actual  occupancy, 
or  pedis  possession  which  was  either  definite  or  notorious ;  and 
without  color  of  title  in,  or  occupancy  by  plaintiff's  grantors, 
his  claim  utterly  fails.  In  my  judgment  the  plaintiff  has  not 
proven  any  foundation  or  origin  of  title  in  appropriation  or 
possession,  as  he  has  failed  to  prove  that  the  premises  were . 
ever  granted  to  Peter  B.  Benson,  from  whom  he  claims  to 
derive  his  title.  The  rule  is  well  settled  by  frequent  decisions 
that  in  an  action  of  ejectment  the  plaintiff  must  recover  upon 
the  strength  of  his  own  title,  and  he  cannot  rely  on  any  sup- 
posed or  actual  weakness  of  hiB  adversary's  title.  The  fact  of 
title  in,  or  of  possession  by  those  under  whom  the  plaintiff 
claims  must  be  shown,  otherwise  he  has  failed  to  show  any 
cause  of  action,  and,  consequently,  any  reason  for  requiring  the 
defendant  to  defend  his  possession. 

The  opinion  at  General  Term  was  well  expressed,  and  any 
further  elaboration  of  our  views  is  not  called  for  by  the  brief 
of  the  appellant's  counsel. 

The  order  of  the  General  Term,  appealed  from  to  this  court, 
should  be  affirmed,  with  costs,  and  under  the  stipulation  con- 
tained in  the  notice  of  appeal,  judgment  absolute  is  awarded 
against  the  appellant. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 

Siokbls  —Vol.  LXV.     49 
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no*      3««     Eliza  W.  Pabkhubst,  Respondent,  v.  Robebt  H.  Bebdell, 
J173       M91  Impleaded,  etc.,  Appellant. 

Where  there  is  litigation  in  an  action  between  two  defendants  therein  they 
are  estopped  by  whatever  is  adjudicated  as  between  them,  the  same  as  if 
the  adjudication  had  been  in  an  action  whfrein  one  of  them  was  plaintiff 
and  the  other  defendant;  and  in  a  subsequent  action  between  them  the 
judgment-roll  in  the  former  action  is  competent  evidence  to  establish 
that  such  an  adjudication  was  made. 

An  appeal  from  a  judgment  does  not  suspend,  its  operation  as  an  estoppel, 
and  if  competent  evidence  for  that  purpose  when  received,  its  reception 
is  not  rendered  erroneous  by  its  subsequent  reversal;  and,  notwithstand- 
ing the  reversal,  it  continues  to  have  the  same  effect,  in  the  action  where 
it  was  availed  of  as  an  estoppel,  as  it  was  entitled  to  when  received. 

The  objection,  therefore,  that  the  judgment  was  reversed  after  its  recep- 
tion in  evidence,  is  not  available  on  appeal  in  the  subsequent  action. 

B  seems  the  only  relief  a  party  can  have,  against  whom  a  judgment,  which 
has  been  subsequently  reversed,  has  been  received  in  evidence,  is  to  move 
in  the  court  of  original  jurisdiction  for  a  new  trial. 

In  an  action  for  an  accounting  as  to  certain  securities  alleged  to  have  been 
loaned  by  plaintiff  to  defendant,  the  wife  of  defendant  as  a  witness, 
upon  the  examination  of  plaintiff's  counsel,  testified,  without  objection, 
as  to  conversations  with  her  husband  when  they  were  alone  as  to  plaintiff's 
securities  taken  by  him,  his  obligations  to  her  for  the  same,  and  his 
promise  to  secure  her  therefor.  After  cross-examination  by  the  defend- 
ant's counsel,  he  moved  to  strike  out  the  evidence  on  the  ground  that 
the  conversations  were  confidential  communications,  and  so  the  evidence 
was  prohibited  by  the  Code  of  Civil  Procedure  (§  831.)  The  motion  was 
denied.  Held,  no  error;  that  the  objection  came  too*  late,  and  even  if  it 
had  been  timely,  it  would  not  have  been  available,  as  the  communications 
were  not  confidential  within  the  meaning  of  the  prohibition. 
(Argued  June  20,  1888;  decided  October  2,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  December  5,  1885,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  compel  an  accounting  by  the 
defendant  for  certain  money  and  securities  of  the  plaintiff 
had  and  appropriated  by  him,  and  to  have  the  amount  found 
due  her  declared  a  lien  upon  certain  land  in  Goshen  in  this  state. 

The  facts  found  by  the  referee,  so  far  as  it  is  now  material 
to  state  them,  are  as  follows:  Sylvester  C.  Parkhurst,  the 
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husband  of  the  plaintiff,  died  in  the  city  of  New  York,  on 
the  12th  day  of  April,  1867,  and  at  the  time  of  his  death  he 
had  in  his  possession  and  was  the  owner  in  his  own  right  of  the 
following  property :  Two  hundred  and  ninety-two  shares  of 
the  stock  of  the  Ninth  National  Bank  of  New  York,  of  $100 
each ;  fifteen  bonds  of  the  Long  Dock  Company  of  $1,000  each ; 
United  States  bonds  of  the  par  value  of  $5,500  ;  five  bonds  of 
the  Alton  and  Terre  Haute  Railroad  Company,  of  $1,000 
each;  five  first  mortgage  bonds  of  the  New  York  and  Erie 
Railroad  Company  of  $1,000  each,  and  ten  bonds  of  a  Newark 
Horse  Railroad  Company  of  $500  each.  By  his  will  he 
bequeathed  all  of  the  property  to  the  plaintiff,  and  she  took 
possession  and  became  the  owner  thereof.  She  loaned  the 
securities  to  the  defendant  Berdell,  some  of  them  in  the  year 

1869,  and  the  remainder  of  them  in  the  year  1870.  Soon 
after  borrowing  them  the  defendant  sold  147  shares  of  the 
bank  stock  for  the  sum  of  $16,530,  which  he  received,  and 
after  charging  himself  with  that  sum,  together  with  the  interest 
and  dividends  on  the  securities  remaining  unsold  which  had 
been  collected  by  him,  and  deducting  therefrom  all  such  sums 
as  he  had  paid  or  advanced  to  the  plaintiff,  and  all  other  sums 
which  she  owed  him,  there  was  a  balance  found  due  her  of 
$16,000,  for  which  he  gave  her  his  note,  bearing  interest,  dated 
July  1,  1870.     He  gave  her  his  receipt  bearing  date  January  1 , 

1870,  for  the  balance  of  the  bank  stock  unsold  and  the  other 
securities,  as  follows : 

"Received,  Goshen,  Orange  county,  N.  Y.,  January  1, 
1870,  from  Mrs.  E.  W.  Parkhurst  14,500  (145  shares) 
Ninth  National  Bank  stock  ;  15,000  (1,000  each)  Long  Dock 
bonds;  5,500  (1864's)  U.  S.  bonds;  500  Terre  Haute  &  Alton 
second  mortgage  bonds.  The  above  securities  have  been 
loaned  to  me  to  use,  and  I  agree  to  return  them  to  her  at  her 
request. 

"ROBERT  H.  BERDELL. 

"Also  five  Erie  first  mortgage  bonds ;  also  5,000  Newark 

Horse  R.  R.  bonds. 

"ROBERT  H.  BERDELL." 
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After  the  giving  of  the  note  of  $16,000,  the  defendant 
collected  from  time  to  time,  as  the  same  became  due  and  pay- 
able, the*  interest  and  dividends  on  the  securities  mentioned  in 
the  receipt,  and  from  time  to  time,  as  she  required  the  same, 
paid  plaintiff  portions  thereof.  On  the  first  day  of  January, 
in  each  and  every  year  after,  the  receipt  was  given  (except 
January  1,  1871),  up  to  and  including  the  1st  day  of  January, 
1875,  the  plaintiff  and  defendant  had  an  accounting  and  settle- 
ment in  which  he  charged  himself  with  the  amount  of  the 
note  held  by  her  at  that  time  and  interest  thereon,  given  by 
him  to  her  on  a  previous  settlement  and  accounting,  and  also 
with  the  dividends  and  interest  received  by  him  upon  the 
securities  mentioned  in  the  receipt,  and  credited  himself  with 
moneys  paid  to  or  for  her,  and  for  the  balance  thus  found  due 
to  the  plaintiff  on  such  settlement  he  then  gave  his  note  bear- 
ing interest  and  payable  on  demand.  On  the  settlement  had 
January  1,  1875,  there  was  found  due  her  the  sum  of 
$34,569.61,  for  which  he  gave  her  his  note  payable  on 
demand,  with  interest,  which  note,  with  interest,  remained 
unpaid  and  due  to  her.  Defendant  has  not  returned 
the  securities  mentioned  in  the  receipt,  although  requested 
by  plaintiff  to  do  so,  but  he  has  refused  to  return  the 
same  and  has  converted  the  same  to  his  own  use.  On  the 
24th  day  of  September,  1873,  for  the  purpose  of  securing 
plaintiff  for  the  payment  of  the  note  then  held  by  her,  which 
had  been  given  on  a  previous  settlement,  as  above  stated,  and 
also  for  the  purpose  of  giving  her  security  for  the  return  of 
the  stocks  and  bonds  mentioned  in  the  receipt,  or  the  proceeds 
thereof,  defendant  executed  and  delivered  to  her  his  bond  for 
the  sum  of  $80,000,  dated  that  day,  and  also,  together  with 
his  wife,  for  the  purpose  of  securing  the  bond,  executed  and 
delivered  to  her  a  mortgage  for  the  same  sum  on  certain  real 
property  belonging  to  him  in  the  city  of  New  York,  which 
mortgage  was  duly  recorded.  Thereafter,  in  the  year  1874, 
defendant  desiring  to  convey  to  the  Central  National  Bank, 
the  lands  covered  by  the  mortgage,  requested  plaintiff  to 
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execute  and  deliver  to  him  a  satisfaction  piece  thereof,  in  con- 
sideration thereof,  promised  and  agreed  that  he  would,  in  lieu 
thereof,  execute  and  deliver  to  her  another  mortgage  for  a 
like  amount,  and  for  a  like  purpose,  on  real  estate  owned  by 
him  in  the  town  of  Goshen,  Orange  county,  as  a  substituted 
security.  On  the  23d  day  of  July,  1874,  in  compliance  with 
his  request  and*in  reliance  upon  his  promise,  she  executed  and 
delivered  to  him  a  satisfaction  piece  of  the  mortgage  for 
$80,000,  and  that  mortgage  was  actually  thereby  satisfied  of 
record,  defendant,  thereafter,  conveyed  the  land  covered 
thereby  to  the  Central  National  Bank.  On  the  twenty-fourth 
day  of  July,  in  the  same  year,  defendant,  in  fulfillment  of  his 
promise,  executed  and  delivered  to  her  a  mortgage  on  the 
Goshen  real  estate  for  the  sum  of  $80,000,  and  she  handed 
the  same  back  to  him  for  safe-keeping,  he  promising  to  have 
it  recorded ;  this  he  has  neglected  and  refused  to  do  or  to 
return  the  mortgage  to  her,  although  requested  so  to  do,  and 
it  still  remains  unrecorded.  A  certain  instrument,  bearing  date 
December  12, 1862,  purporting  to  be  a  deed  of  trust  by  defend- 
ant to  Sylvester  C.  Parkhurst,  for  certain  lands  in  the  city  of 
New  York,  was  never  delivered  by  him,  nor  was  it  intended 
that  it  should  be  delivered,  and  it  was  not  intended  to  be  an 
operative  instrument  or  to  be  carried  into  effect  as  between  the 
parties  to  it  or  as  between  them  or  either  of  them  and  the 
cestui*  que  trustent  named  in  the  trust  deed  ;  nor  was  the  trust 
agreement  between  him  and  Parkhurst,  of  the  same  date  as 
the  trust  deed,  intended  when  executed  to  be  carried  into  effect 
as  between  them  or  either  of  them  and  the  cestui*  que  trustent, 
named  in  the  trust  deed.  The  stock  and  bonds  mentioned  in 
the  receipt,  above  set  out,  were,  on  the  6th  day  of  November, 
1875,  the  day  when  this  suit  was  commenced,  and  ever  since 
have  been,  of  the  value,  in  the  aggregate,  of  $52,000,  which, 
with  the  interest  thereon  from  January  1,  1875,  was  charge- 
able to  the  defendant. 

The  referee  found,  as  conclusion  of  law,  that  the  plaintiff  was 
entitled  to  judgment  against  the  defendant  for  $125,620.80, 
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that  sum  being  the  aggregate  of  the  principal  of  his  promis- 
sory note  for  $34,569.61,  dated  January  1,  1875,  and  the- 
interest  thereon,  and  of  the  $52,000,  and  the  interest  thereon, 
less  certain  deductions  mentioned ;  that  the  plaintiff,  by  the 
execution  and  delivery  to  her  of  the  mortgage  on  the  Goshen 
property,  under  the  circumstances  and  upon  the  consideration 
above  mentioned,  acquired  an  equitable  lien  •  to  the  extent  of 
$80,000  of  the  above-named  sum,  and  the  interest  thereon 
on  the  Goshen  property,  to  the  same  extent  and  with  the 
same  force  and  effect  as  if  the  mortgage  had,  on  the  date 
thereof,  been  duly  recorded  in  the  clerk's  office  of  Orange 
county,  or  could  be  produced  by  -the  plaintiff,  and  it  should 
be  so  adjudged  and  declared  in  and  by  the  judgment  to  be 
entered  in  this  action. 

Further  facts  appear  in  the  opinion. 

Cafrom  Frost  for  appellant.  The  referee  erred  in  his  find- 
ing that  the  trust  deed  and  agreement  of  date  of  December 
12,  1862,  were  never  delivered,  or  intended  so  to  be,  or  to 
become  operative,  and  never  became  operative.  (  Wallace  v. 
Berdett,  97  K  Y.  13 ;  Murray  v.  Berdett,  id.  617.)  The 
referee  erred  in  refusing  to  strike  out  testimony  given  by  the 
wife  of  defendant  as  to  conversations  with  her  when  alone, 
which  were  against  his  interest  and  consent,  upon  the  ground 
that  such  conversations  and  communications  were  confidential, 
having  been  had  between  the  parties  when  alone.  (1  Greenl. 
on  Ev.  §  334.)  The  questions  as  to  the  meaning  of  certain 
entries  on  the  books  of  Mr.  Parkhurst,  were  improperly 
excluded.  (1  Greenl.  on  Ev.  §  280 ;  Bissetl  v.  Campbell,  54 
N.  Y.  357,  358.) 

/SI  W.  FvUertcm  for  respondent.  Mrs.  Berdell  was  not  com- 
pelled to  testify  to  the  communications  between  herself  and 
husband,  and  it  must  be  held  that  she  disclosed  them  with  her 
husband's  consent,  inasmuch  as  he  was  present  and  made  no 
objections  until  after  she  testified.  (Code,  §  83 ;  Qwmn  v. 
IZoyd,  41  N.  Y.  349,  355 ;  Miller  v.  Montgomery,  78  id.  282.) 


1888.  |  Pabkhubst  v.  Bbrdxll.  391 

Opinion  of  the  Court,  per  Eabl,  J. 

Eabl,  J.  A  careful  scrutiny  of  the  record  satisfies  us  that 
there  was  sufficient  evidence  to  warrant  the  essential  findings 
of  the  referee,  and  they  having  been  affirmed  by  the  General 
Term  must  remain  undisturbed.  The  facts  found  justified 
the  relief  granted,  and  it  is  incumbent  upon  us  now  only  to 
consider  whether  there  were  any  errors  committed  by  the 
-  learned  referee  in  his  rulings  during  the  progress  of  the 
trial. 

The  plaintiff  offered  in  evidence  the  judgment-roll  in  an 
action  of  "  Ambrose  8.  Murray  (suing  on  behalf  of  himself 
and  all  other  judgment-creditors  of  Eobert  IJ.  Berdell  who 
shall  come  in  and  seek  relief  by  and  contribute  to  the  expenses 
of  this  suit)  against  Robert  H.  Berdell,  Charles  P.  Berdell, 
Mrs.  A.  Berdell,  Erastus  S.  Spencer,  as  receiver  of  Robert  H. 
Berdell,  and  Eliza  W.  Parkhurst."  The  defendant  objected 
to  the  admissibility  of  the  record  in  evidence  "  as  not  being 
competent  testimony  in  this  case  against  him,"  and  the  objec- 
tion was  overruled  and  the  record  received  in  evidence. 

It  does  not  appear  for  what  purpose  the  record  was  offered 
and  received,  nor  was  any  particular  objection  to  it  specified. 
It  does  not  appear  what  use  the  referee  made  of  it,  and  it  is 
impossible  to  perceive  what,  if  any,  weight  or  bearing  it  had 
upon  his  determination.  There  was  no  finding  in  reference 
to  it,  and  none  was  requested.  The  counsel  for  the  appellant 
did  not,  in  his  argument  before  us,  point  out  wherein  he 
regarded  the  record  incompetent  as  evidence  when  it  was 
received ;  and  we  are  unable  to  say  that  it  was  incompetent. 
The  action  in  which  that  judgment  was  rendered  was  brought, 
among  other  things,  to  set  aside  certain  conveyances  of  and 
liens  tipon  the  lands  of  Robert  H.  Berdell,  as  a  fraud  upon 
his  creditors,  and,  among  other  things,  the  court  found,  as  the 
referee  found  in  this  action,  that  certain  deeds,  absolute  in 
form,  given  by  Berdell  to  Mrs.  Parkhurst,  were  subsisting 
mortgages,  and  tha£  he  was  indebted  to  her  just  as  the  referee 
found  he  was  in  this  action,  and  that  he  gave  her  the  first 
mortgage  for  $80,000,  and  the  substituted  mortgage  upon  the 
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Goshen  property  for  the  same  sum,  under  the  circumstances 
and  upon  the  consideration  found  by  the  referee  in  this  action ; 
and  it  was  found  and  adjudged  there  that  the  trust  deed  for 
the  benefit  of  his  children  had  never  been  delivered  and  never 
took  effect.  Mrs.  Parkhurst  was  a  party  to  that  action,  and 
there  was  litigation  between  her  and  him  as  adverse  parties, 
although  both  of  them  were  defendants,  and,  therefore,  what- 
ever was  adjudicated,  as  between  them,  estopped  them  as  if 
the  adjudication  had  been  made  in  an  action  wherein  one 
of  them  was  plaintiff  and  the  other  defendant.  As  it  appears 
to  have  been  material  to  establish  in  this  action  some  of  the 
matters  adjudicated  in  that  in  favor  of  Mrs.  Parkhurst,  it  was 
competent  for  her  to  establish  them  by  the  judgment-roll 
introduced  in  evidence.  But  that  judgment  was  rendered  in 
September,  1878,  and  before  the  trial  of  this  action  an  appeal 
had  been  taken  to  the  General  Term.  That  is  all  that  appeared 
upon  the  trial  of  this  action.  But  the  appeal  did  not  suspend 
the  operation  of  the  judgment  as  an  estoppel.  The  records 
of  our  court,  however,  disclose  that  that  judgment  was  affirmed 
at  the  General  Term  and  upon  appeal  to  this  court  was  reversed 
in  October,  1884,  on  the  ground  that,  as  matter  of  law,  upon 
the  undisputed  facts,  the  trust  deed  above  mentioned  was 
delivered  and  did  take  effect.  (97  K  Y.  13.)  Upon  the 
argument  before  us  the  only  objection  specified  to  the  judg- 
ment-roll as  evidence  was  that  the  judgment  had  thus,  several 
years  after  it  had  been  received  in  evidence,  been  reversed. 
But  such  an  objection  is  not  available ;  it  does  not  appear  in 
the  record  now  before  us.  If  the  judgment-roll  was  com- 
petent evidence  when  received,  its  reception  was  not  rendered 
erroneous  by  the  subsequent  reversal  of  the  judgment.  Not- 
withstanding its  reversal,  it  continued  in  this  action  to  have 
the  same  effect  to  which  it  was  entitled  when  received  in 
evidence.  The  only  relief  a  party  against  whom  a  judgment 
which  has  been  subsequently  reversed  haS  thus  been  received 
in  evidence  can  have  is  to  move  on  that  fact  in  the  court  of 
original  jurisdiction  for  a  new  trial,  aud  then  the  court  can. 
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in  the  exercise  of  its  discretion,  grant  or  refuse  a  new  trial, 
as  justice  may  require.* 

****** 
During  the  progress  of  the  trial,  Mrs.  Berdell,  the  wife  of 
the  defendant,  upon  the  examination  of  plaintiff's  counsel, 
gave  evidence  as  to  conversations  with  him  when  they  were 
alone  as  to  plaintiff's  securities  taken  by  him,  his  obligations 
to  her  for  the  same,  and  his  promise  to  secure  her  therefor. 
She  was  cross-examined  by  his  counsel  as  to  the  same  conversa- 
tions, and  then,  after  the  answers  had  been  taken,  his  counsel 
having  previously  made  no  objection  to  the  evidence,  moved 
to  strike  it  tfut  on  the  ground  that  the  conversations  were  confi- 
dential communications  and  prohibited  under  section  831  of 
the  Code.     The  motion  was  denied,  and  this  is  now  complained 
of  as  error.    It  is  a  complete  answer  to  this  exception  that  the 
objection  came  too  late.    The  defendant  could  not  lie  by,  tacitly 
consent  to  the  examination,  and  take  his  chances  as  to  the 
evidence,  and,  when  it  proved  unsatisfactory  to  him,  complain 
of  its  admissibility.     (Quito  v.  Lloyd,  41  N.  T.  349;  Miller 
v.  Montgomery,  78  id.  282.)     But  if  the  objection  to  the  evi- 
dence had  been  timely,  it  would  not  have  been  available. 
The  section  of  the  Code  referred  to  forbids  not  all  communi- 
cations between  husband  and  wife,  but  only  confidential  com- 
munications.    What  are  confidential  communications  within 
the  meaning  of  the  section  ?     Clearly  not  all  communications 
made  between  husband  and  wife  when  alone.     If  such  had  been 
the  meaning  it  would  have  been  so  provided  in  general  and 
simple  terms.     They  are  such  communications  as  ard  expressly 
made  confidential,  or  such  as  are  of  a  confidential  nature  or 
induced  by  the  marital  relation.     The  conversations  with  her 
husband,  testified  to  by  Mrs.  Berdell,  cannot  be  excluded  by 

*  The  omitted  portion  of  the  opiniom  is  taken  up  with  a  discussion  of 
the  question  as  to  whether,  conceding  the  reversal  of  the  judgment  could  be 
availed  of,  its  reception  in  evidence  would  be  ground  for  reversal  here. 
The  court  reached  the  conclusion  that  the  evidence  could  not  have  injured 
the  appellant,  and  so  its  reception  would  not  require  a  reversal. 

Sickels — Vol.  LXY.     50 
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the  application  of  any  of  these  tests.  They  were  ordinary 
conversations  relating  to  matters  of  business  which  there  is  no 
reason  to  suppose  he  would  have  been  unwilling  to  hold  in 
the  presence  of  any  person.  There  was,  therefore,  no  viola- 
lation  of  the  section  of  the  Code  cited. 

We  have  now  noticed  the  principal  objections  relied  upon 
by  the  defendant.  Others  were  argued  and  we  have  given 
them  careful  consideration.  It  is  sufficient  to  say  of  them 
that  we  do  not  find  in  them  any  occasion  for  the  reversal  of 
this  judgment. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Harriet  Ballou,  Respondent,  v.  Charlotte  Ballou  et  aL, 

Appellants. 

In  an  action  to  set  aside  two  deeds,  it  appeared  that  W.,  the  husband 
of  plaintiff,  as  security  for  the  performance  on  his  part  of  trusts 
created  by  defendant  T.,  executed  a  deed  of  certain  real  estate  to  defend- 
ant C,  the  wife  of  T.,  which  was  delivered  to  the  latter  with  .the  under- 
standing that  it  was  not  to  be  delivered  to  0.  or  have  any  effect  except 
in  case  of  a  failure  by  W.  to  perform  the  trust.  C.  had  no  knowledge 
of  or  interest  in  the  arrangement.  W.  died  intestate  leaving  a  son,  his 
only  heir-at-law.  The  latter  died  leaving  the  plaintiff  his  only  heir-at- 
law.  Thereafter  T.  fraudulently  put  the  deed  on  record.  Nothing  then 
remained  to  be  done  in  the  execution  of  the  trust.  Upon  the  trial,  after 
other  and  independent  evidence  had  been  given  showing  C.'s  relation  to 
the  property,  plaintiff  offered  in  evidence  the  judgment-roll  in  an  action 
in  which  plaintiff,  as  administratrix  of  W.,  was  plantiff  and  T.  was 
defendant,  in  which  the  question  as  to  the  validity  of  the  deed  was 
involved.  This  was  received  under  objection  and  exception  by  both 
defendants  separately.  Held,  no  error ;  that  the  judgment  was  unques- 
tionably competent  as  against  T. ;  and  as  C.  was  simply  the  instrument  or 
representative  of  her  husband  and  took  only  such  rights  as  he  had,  what- 
ever was  competent  against  him  was  also  competent  against  her. 

(Argued  June  21,  1888;  decided  October  2,  1888.) 

Appeal  by  defendants,  separately,  from  judgmemt  of  the 
General  Term  of  the  Supreme  Court  in  the  fourth  judicial 
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department,  made  October  7, 1884,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  set  aside  two  deeds,  one  from 
William  P.  Ballon  to  defendant  Charlotte  Ballou,  dated  June 
7,  1851,  and  one  purporting  to  be  from  William  P.  Ballou  and 
plaintiff,  his  wife,  to  defendant  Theodore  P.  Ballou. 

The  material  facts  are  stated  in  the  opinion. 

JE  D.  Mathews  for  appeUants  Theodore  P.  and  Charlotte  L.. 
Ballou.  A  deed  given  in  payment  of  an  existing  debt  is  given 
for  a  money  consideration,  and  passes  the  title  to  the  grantee,, 
although  the  debt  was  due  to  another.  (1  Edm.  Stat.  677,. 
§  51 ;  3  E.  S.  [7th  ed.]  2181,  §  51.)  Plaintiff  was  not  in 
position  to  deny  the  validity  or  effect  of  the  deed.  It  recites 
a  money  consideration  and  its  payment,  and  contains  a  general 
covenant  of  warranty.  It  estops  the  grantor  and  all  persons 
claiming  under  him,  by  inheritance  or  otherwise,  from  deny- 
ing a  consideration  sufficient  to  support  the  conveyance. 
(4  Kent  [11th  ed.]  539-545  ;  2  Wash,  on  Real  Prop.  658,  n.  4 ;. 
Orout  v.  Townsend,  2  Hill,  554, 557 ;  Frink  v.  Green,  5  Barb. 
457,  458  ;  Bathfrwn,  v.  Bathbun,  6  id.  99,  102 ;  Goodepeed  v. 
Butler,  46  Maine,  141.)  Theodore  was  a  competent  witness- 
either  in  liis  own  behrlf  or  on  behalf  of  his  co-defendant  as 
to  any  negotiation,  ement  or  conversation  between  him 

and  William,  testified  to  by  the  plaintiff  in  her  own  behalf. 
(Code  of  Civ.  Pro.  §  829 ;  Sweet  v.  Low',  28  Hun,  432,  433  ; 
Lewis  v.  Merritt,  98  N.  Y.  206 ;  BurrilFs  Law  Diet.,  Title  Rep- 
resentative ;  Markell  v.  Benson,  55  How.  360,  363.)  The 
referee  erred  in  receiving  in  evidence  against  both  defendants 
the  judgment-rolls  in  the  former  action.  (6  Wait's  Actions  and 
Defenses,  793,  794.)  It  was  the  referee's  duty  to  examine  and 
pass  upon  each  separate  request,  and  to  his  refusal  to  do  so 
exceptions  were  well  taken.  (Code  of  Civ.  Pro.  §§  992,  993, 
1023 ;  Friedman,  v.  Bierman,  43  Hun,  391 ;  6  N.  T.  407; 
Gardiner  v.  Schwab,  34  Hun,  582 ;  Gormerh/  v.  McGlyrm, 
84  N.  T.  284;   Ward  v.  Craig,  87  id.  559;  GoetOmg  v. 
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Biehler,  6  N.  Y.  Civ.  Pro.  Kep.  324.)  The  referee  erred  in 
admitting  in  evidence  as  against  Charlotte  Ballou  the  judg- 
ment-rolls in  a  former  action  brought  by  Harriet  Ballou,  the 
present  plaintiff,  as  administratrix  of  her  son  Theodore  against 
the  defendant  Theodore  P.  Baliou,  to  which  action  Charlotte 
Ballou  was  a  total  stranger.  (1  Greenl.  on  Ev,,  §  523  ;  Free- 
man on  Judgments,  §  173 ;  Yorks  v.  Steele,  50  Barb.  397.) 
An  action  and  judgment  between  two  persons  shall  not  bind 
or  effect  a  third  person  who  could  not  be  admitted  to  make  a 
defense,  to  examine  witnesses  or  to  appeal  from  the  judgment. 
(Rathbone  v.  Hooney,  58  K  T.  463, 467 ;  Robinson's  Case,  5 
Co.  32,  36 ;  Jackson  v.  MiUs,  13  J.  R.  463 ;  Sinclair  v.  Jack- 
son, 8  Cow.  565  ;  Jackson  v.  Hoffmam,,  9  id.  271 ;  Denham  v. 
McOuire,  101  K  T.  161;  Campbell  v.  HaU,  16  id.  575; 
1  Smith's  Lead.  Cas.  800,  n.\  7  Abb.  K  T.  Dig.  1012;  39 
Barb.  516 ;  42  id.  636  ;  Jennings  v.  Jones,  2  Redf.  95 ;  MuL 
Ben.  Life  Ins.  Co.  v.  Tisdale,  91  U.  S.  244  [Bk.  23  L.  ed. 
317]  ;  Humes  v.  Scruggs,  94  id.  25  [Bk.  24,  L.  ed.  52.])  The 
referee  also  erred  in  denying  Charlotte's  motion  to  dismiss  the 
complaint  as  to  her,  on  the  ground  that  no  relief  for  the  cancel- 
lation of  the  deed  to  her,  or  its  removal  as  a  cloud  upon  title, 
could  have  been  granted  to  William  P.  Ballou  in  his  lifetime, 
nor  can  such  relief  be  granted  to  the  plaintiff  in  this 
action  under  the  evidence  given  by  the  plaintiff,  showing 
the  deed  was  given  with  intent  to  hinder,  delay  and  defraud 
the  creditors  of  Theodore  P.  Ballou.  ( Union  JVat.  Bank  of 
Albany  v.  Warner,  12  Hun,  308 ;  Briggs  v.  Merrill,  58  Barb. 
400;  Wood  v.  Runt,  38  id.  302,  309;  Dowis  v.  Leopold,  87 
N.  T.  620 ;  Stewart  v.  AcUey,  52  Barb.  283,  287 ;  Sweet  v. 
Tinslar,  52  id.  271 ;  Ndlis  v.  Clark,  4  Hill,  426  ;  Bump  on 
Fraudulent  Conveyances,  440,  441;  Coleman  v.  Burr,  93 
K  T.  17 ;  Lore  v.  Dierkes,  16  Abb.  K  C.  47,  54.)  Treating 
the  deed  as  a  conveyance  for  the  benefit  of  Theodore  P.,  or 
as  a  security  for  his  benefit,  as  is  done  by  the  referee, 
the  delivery  to  the  beneficiary  was  sufficient.  (Everett  v. 
Everett,  48  N.  Y;  222;  Verplanck  v.  Storry,  12  Johns. 
551;  Church  v.    Cilman,   15  Wend.   656,   662;  Perry  on 
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Trusts,  §§  59,  259.)  As  the  proofs  do  not  sustain  the  allegar 
tions  of  the  complaint  as  to  the  deed  from  William  P.  to 
Charlotte  Ballou,  the  referee  erred  in  not  dismissing  the 
complaint  as  against  her.  {Lange  v.  Benedict,  73  id.  12 ; 
Soutkwick  v.  First  Nat.  Bank,  84  id.  420;  Ferguson  v. 
Mass.  Mut.  Life  Ins.  Co.,  22  Hun,  326 ;  Bailey  v.  Rider, 
10  K  T.  363 ;  Peek  v.  Mattams,  10  id.  548 ;  Ferguson  v. 
Ferguson,  2  icL  361 ;  Frost  v.  Koon,  30  id.  446 ;  Bomeyn  v. 
Sickels,  13  id.  864  ;  Day  v.  New  Lots,  107  id.  148 ;  11  id.  361 ; 
Southwick  v.  First  Nat.  Bcmk  of  Memphis,  61  How.  Pr. 
170.)  The  plaintiff  was  not  a  competent  witness  to  prove  the 
alleged  agreement  of  1842  between  the  brothers  in  relation 
to  the  Northrup  farm,  under  section  829  of  the  Code  of 
Civil  Procedure,  and  her  testimony  on  that  subject  should 
have  been  excluded.  {Sweet  v.  Eddy,  28  Hun,  432; 
Steele  v.  Ward,  30  id.  556 ;  Barton  v.  Scrambling,  31  id. 
467;  Price  v.  Price,  33  id.  67,  72;  Hclcornbe  v.  Hoi- 
combe,  95  N.  T.  316,  320 ;  Brogue  v.  Lard,  67  id.  496 ; 
WUson  v.  Reynolds,  31  Hun,  47;  WUthaus  v.  Schack, 
105  N".  T.  332 ;  7  K  Y.  State  Reporter,  345 ;  Stuart  v. 
Patterson,  37  Hun,  113 ;  Bougkton  v.  Bogardus,  35  id.  199  ; 
Price  v.  Price,  19  N.  T.  Week.  Dig.  331.)  The  evidence 
offered  by  defendants  of  the  value  of  the  two  parcels  of 
property  was  competent  upon  the  question  whether  any  such 
agreement  of  exchange  was  made  as  contended  by  the  plaintiff 
and  denied  by  the  defendants.  {Cornish  v.  Graff,  21  N.  T. 
Week.  Dig.  383.)  Section  829  does  not  exclude  the  testimony 
of  a  party  interested  in  the  event  of  an  action,  as  to  any 
transaction  or  communication  between  such  person  and  a 
deceased  person,  concerning  which  a  party  situated  as  the 
plaintiff  is,  has  been  examined  in  her  own  behalf.  {Sweet  v. 
Low,  28  Hun,  432 ;  ThaskeU  v.  Benson,  55  How  361 ;  Lewis 
v.  MerriU,  98  K  Y.  466 ;  KeOy  v.  Burroughs,  19  K  Y. 
Week.  Dig.  478;  Pinney  v.  Orth,  88  K  Y.  447;  32  Alb. 
Law  Jour.  52.)  The  referee  erred  in  excluding  testimony  of 
Theodore,  offered  in  behalf  of  defendant  Charlotte,  the 
admission  of  which  would  tend  to  establish  her  claim  to  the 
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land,  not  his;  in  the  question  before  the  court  upon  which 
this  testimony  was  offered,  and  upon  which  only  it  would  have 
had  a  bearing,Theodore  having  no  interest  to  disqualify  him  as  a 
witness.  (Lewis  v.  Merritt,  98  N.  T.  206 :  Kelly  v.  Burroughs, 
19  Week.  Dig.  478 ;  McKerma  v.  Bolger,  9  N.  T.  State  Rep. 
64;  32  Alb.  Law  Jour.  52 ;  Finney  v.  Orth,  88  N.  Y.  447 ; 
Wadsworth  v.  Sermons,  85  id.  639.)  Where  the  conveyance 
comes  from  a  third  party,  a  trust  for  the  benefit  of  one  who 
has  paid  the  purchase-money  is  not  allowed  to  exist,  if  he  has 
assented  to  the  conveyance  being  made  in  that  form.  (Sturte- 
vomt  v.  Sturtevcmt,  20  K  T.  40 ;  Cook  v.  Bcurr,  44  id.  156 ; 
Hutchms  v.  Hutchms,  98  id.  56 ;  WbrraU  v.  Murm,  5  id. 
229 ;  Brown  v.  Cherry,  59  Barb.  628 ;  Wdton  v.  Devme,  20 
Barb.  9.)  The  deed  recites  a  money  consideration  and  its 
payment,  and  contains  a  general  warranty  of  title  and  posses- 
sion, and  estops  the  plaintiff  from  denying  a  consideration 
sufficient  to  support  the  conveyance.  (4  Kent.  [11th  ed.]  539, 
545,  and  notes ;  2  Washb.  on  Real  Prop.,  156,  168,  and  note 
4 ;  Grout  v.  Tovmsend,  2  Hill,  554,  557 ;  Frink  v.  Green,  5 
Barb.  457,  458 ;  Rathbun  v.  Rathbun,  6  id.  99,  102 ;  Good- 
speed  v.  Butter,  46  Me.  141.) 

Edwin  H  Risley  for  respondents.  The  original  purchase 
of  a  portion  of  the  premises  in  dispute  by  the  three  brothers, 
the  deed  being  taken  in  the  name  of  William  P.  Ballou,  vested 
in  him  the  legal  title  and  gave  to  the  other  two  brothers  an 
equitable  interest  which  was  recognized  by  William  P.  in  the 
execution  of  a  memoranda  agreement,  created  a  trust  in  favor 
of  Peter  P.  and  Theodore  P.  Ballou,  which  might  have  been 
enforced.  (FwvrchUds  v.  FairchUds,  64  N.  Y.  471.)  If  the 
defendant,  Theodore  P.  Ballou,  considered  himself  aggrieved 
by  the  failure  of  the  referee  to  pass  on  his  requests,  assum- 
ing that  they  were  submitted  before  the  case  was  decided, 
it  was  his  duty  to  have  procured  an  order  of  the  court  send- 
ing the  case  back  to  the  referee  for  him  to  pass  upon  the 
requests.  (Vwn  Slycke  v.  Hyatt,  46  N.  Y.  259;  Lefler 
v.  Field,  47   id.   407;    Rogers    v.  Wheeler,    52    id. 


1888.]  Ballou  v.  Ballou  et  al.  399 

Opinion  of  the  Court,  per  Danfobth,  J. 

Meacham  v.  Burke,  54  id.  217 ;  Smith  v.  Glens  Falls  Ins. 
Co.,  62  id.  85 ;  Potter  v.  Reynolds,  71  id.  74.)  The  referee 
has  no  power  to  pass  on  findings  after  the  case  had  been 
decided  and  judgment  entered.  {CcwroU  v.  Staten  Island  Co., 
65  Barb.  32 ;  58  K  Y.  126 ;  Code,  §  1023.)  The  referee,  on 
the  objection  made  by  Charlotte,  excluded  the  evidence  of 
Harriet  Ballou  with  reference  to  what  was  said  between  her 
husband  and  Theodore  P.  on  the  execution  of  the  deed,,  and 
the  release  of  Theodore's  interest  in  the  property  in  question 
in  1842,  but  admitted  it  as  against  Theodore  P. ;  subsequently 
he  received  the  evidence  and  permitted  it  to  stand  against 
Charlotte.  No  error  was  committed  in  this  ruling,  as  the 
evidence  thus  admitted  shows  that  the  plaintiff  did  not  par- 
ticipate in  the  conversation  which  led  to  the  execution  of  the 
agreement;  this  rendered  it  competent.  {Corey  v.  White,  59 
N.  T.  336;  Ballou  v.  Ballou,  78  id.  325.)  The  judgment 
rendered  in  the  action  between  the  plaintiff,  as  administrator, 
etc.,  against  Theodore  P.  Ballou,  was  properly  admitted  in 
evidence  on  the  trial  as  against  Theodore  P.  Ballou.  {Stewart 
v.  Montgomery,  23  Pa.  St.  410 ;  Vcm  Sfo/ke  v.  Newton,  10 
Hun,  554 ;  Goddardv.  Benson,  15  Abb.  191.)  The  two  deeds 
being  valid  upon  their  face,  their  record  in  the  clerk's  office 
created  a  cloud  upon  the  plaintiff's  title.  To  vacate  this 
apparent  title  extrinsic  evidence  was  required,  which  rendered 
it  a  proper  case  for  the  action  of  the  court  to  set  the  deeds 
aside  and  cancel  them  of  record,  thereby  freeing  the  plaintiff's 
title  from  the  apparent  cloud.     {Fonda  v.  Sage,  48  N.Y.  173.) 

I 

Danfobth,  J.     So  far  as  material  to  the  question  presented 

by  this  appeal,  the  record  shows  that  William  P.  Ballou  and 
Theodore  P.  Ballou  were  brothers ;  that  on  the  7th  of  June, 
1851,  William  P.  Ballou  executed  an  instrument,  which,  on 
its  face,  purported  to  be  an  absolute  deed  to  Charlotte  Ballou, 
the  wife  of  Theodore  P.  Ballou,  conveying  premises  known, 
in  part,  as  the  Northrup  farm,  but  also  including  by  descrip- 
tion other  land.  It  expressed  a  consideration  of  $5,000, 
but    was,   in    fact,  executed    upon  an  agreement   between 
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William  and  Theodore  P.,  to  which  Charlotte  was  not  a 
party,  and  was  intended  to  be  security  only  for  the  perform- 
ance by  William  of  a  certain  trust  created  by  Theodore  P. 
and  60lely  in  his  interest.  She  had  no  knowledge  of  or 
interest  in  any  of  these  things ;  neither  of  the  arrangement 
between  the  brothers  nor  of  the  deed.  It  was  left  by 
William  with  Theodore  P.  Ballou,  and  was  not  to  be  delivered 
to  Charlotte  or  have  any  effect,  except  in  the  event  of  a 
failure  by  William  to  perform  the  trust.  It  does  not  appear 
at  any  time  to  have  been  delivered  by  him  to,  or  accepted  by 
Charlotte,  but,  as  the  referee  finds,  it  remained  in  the  posses- 
sion of  Theodore  P.,  who,  in  February,  1863,  fraudulently 
put  it  on  record.  Nothing  remained  to  be  done  by  William 
in  the  execution  of  the  trust,  and  no  contingency  had 
arisen,  or  could  arise,  to  give  the  deed  any  effect  or 
validity.  Its  record  was  after  the  death  of  William  P.  Ballou, 
and  that  of  his  only  son,  which  last  event  occurred  on  the 
29th  of  April,  1862.  William  P.  was  in  possession  of  part  of 
the  land  in  1842,  and  of  that  and  the  residue  in  1843,  and 
of  the  whole  thenceforth  until  October,  1854,  when  he  died, 
leaving  a  widow,  Hannah  Ballou,  the  plaintiff,  and  an  only 
child,  Theodore.  The  premises  continued  in  their  posses- 
sion until  the  son  died,  leaving  his  mother,  the  plaintiff 
herein,  his  sole  heir.  She  continued  in  possession  down  to 
and  at  the  time  of  the  trial.  Her  first  knowledge  or  notice 
of  the  deed  from  William  P.  to  Charlotte  was  in  1863,  when 
she  saw  it  in  the  possession  of  Theodore  P.  In  April,  1864, 
she  commenced  this  action  against  Charlotte  only,  and,  after- 
wards amended  the  proceedings  so  as  to  bring  in  Theodore  P., 
her  husband,  as  a  defendant.  The  plaintiff  sought  to  have  the 
deed  of  1851,  above  referred  to,  and  another  deed  set  out  in 
the  complaint,  annulled  and  canceled.  As  to  the  second  deed 
it  was  found  to  be  a  forgery,  and  the  plaintiff's  prayer  as  to 
both  was  granted.     Each  defendant  appeals. 

As  against  Theodore  P.  Ballou,  the  judgment  is  so  plainly 
just  that  nothing  need  be  added  to  the  views  expressed 
by  the  General  Term.     Charlotte's  case  differs  in  one  respect 
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only.  She  has  an  exception  to  evidence  received  against 
her  objection,  and  concerning  which  it  is  strenuously 
insisted  by  the  appellant's  counsel  that  the  General  Term 
erred.  It  stands  on  these  circumstances:  The  plaintiff 
offered  in  evidence  a  judgment-roll  in  an  action  in  the  Supreme 
Court,  in  which  Harriet  Ballou,  as  administratrix  of  William 
P.  Ballou,  was  plaintiff,  and  Theodore  P.  Ballou,  defendant. 
It  was  docketed  June  8,  1878,  and- shows  a  recovery  for 
$1,428.42.  It  was  affirmed  in  the  Court  of  Appeals,  Novem- 
ber, 1879.  (78  N.  T.  325.)  It  appears  that  it  was  offered  in 
evidence  against  Theodore  P.  Ballou  alone.  It  was  objected 
to  (1)  "  as  immaterial  and  incompetent ;  (2),  that  the  matters 
litigated  in  that  action  are  not  within  the  issues  involved  in 
this  action,  nor  pertinent  to  them  ;  and  that  litigation  was  not 
between  the  same  parties  as  this  action."  The  defendant's 
objection  was  overruled  and  he  excepted.  As  to  him  the 
evidence  was  relevant,  for  it  related  to  the  matter  now  in 
controversy.  After  giving  other  evidence  the  plaintiff 
rested,  and  the  defendant  Charlotte^  in  her  own  behalf,  moved, 
upon  various  grounds,  for  a  dismissal  of  the  complaint.  The 
motion  was  denied.  The  defendants  took  the  case,  gave  evi- 
dence and  defendant  Charlotte  rested.  After  some  further 
evidence  in  behalf  of  Theodore  P.,  he  also  rested,  and  then  (I 
quote  from  the  record),  the  following  occurred  : 

"Counsel  for  plaintiff  produces  and  offers  the  judgment- 
roll  in  the  case  of  Harriet  Ballou,  as  administratrix,  etc.,  against 
Theodore  P.  Ballou. 

"  Defendant  Charlotte  Ballou  objected  thereto  as  immaterial, 
incompetent  and  not  evidence  against  her.  The  suit  was  com- 
menced, tried  and  determined  long  after  her  deed.  She  was 
not,  nor  is,  a  party  to  the  record." 

"  Defendant  Theodore  P.  Ballou  moved  to  strike  it  out,  if 
already  in,  and  objected  to  its  receipt  as  immaterial,  incom- 
petent, and  not  between  the  same  parties,  it  being  in  favor  of 
her  as  administratrix,  etc. ;  it  is  not  evidence  for  her  individu- 
ally, and  not  specially  pleaded.  The  referee  overruled  the 
Sickkls  —Vol.  LXV     51 
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several  objections  of  each  defendant  and  received  the  judgment- 
roll,  and  each  defendant  duly  excepted." 

"  Plaintiff  offered  judgment-roll  in  same  case  in  Court  of 
Appeals,  entered  October  24,  1879. 

"  Objected  to  the  same  as  before,  on  the  same  grounds,  by 
defendant  Charlotte  Ballou,  and  by  the  other  defendant,  also,  on 
same  grounds ;  and,  further,  that  the  roll  is  not  admissible  for 
any  purpose  on  this  trial ;  and  if  at  all,  or  for  any  purpose, 
the  only  part  of  the  roll  that  can,  in  any  event,  be  made  evi- 
dence is  the  judgment  of  affirmance.  The  referee  sustained 
the  objections  so  far  as  only  to  allow  the  judgment  of  affirm- 
ance, to  which  each  defendant  duly  excepted." 

We  think  it  was  not  incompetent  as  to  Charlotte.  Neither  the 
roll  nor  its  contents  are  set  forth  in  the  appeal-book,  but  it 
seems  to  be  assumed  by  the  learned  counsel  for  both  parties 
that  the  validity  of  the  two  deeds  assailed  in  this  action  was 
directly  involved  in  the  other.  This  assumption  is  most 
favorable  to  the  appellant,  and  yet  it  is  not  enough  to  sustain 
her  objection. 

The  evidence  given  in  answer  to  the  plaintiff's  case  tended 
to  show  a  paper  title  in  Charlotte,  but  it  appeared  that  it  was 
obtained  through  the  procurement  and  the  affirmative  act  of 
her  husband,  Theodore  P.,  and  in  fraud  of  the  grantor  named 
in  the  deed  conferring  such  title ;  that  her  title  stood  on  no 
other  consideration,  and  was,  in  fact,  no  other  than  her  hus- 
band's title,  and  that  she  was  merely  an  instrument  used  by 
him  to  effect  a  fraud ;  that,  in  truth,  the  instrument  was  not 
intended  to  be  a  deed,  but  a  mortgage,  and  invalid  because  of 
the  performance  of  the  act  to  secure  which  it  was  given. 
Theodore  P.  was  the  real  party  in  interest,  therefore,  in  the 
transaction  examined  in  the  former  suit,  and  we  have  no 
doubt  that  any  evidence  competent  against  him  in  this  action 
was  competent  against  his  wife,  who  was  merely  the  nominal 
party  and  had  only  such  rights  as  he  had ;  she  was  identified 
in  interest  with  him.  According  to  her  answer  she  was 
merely  "designated  by  him  to  take  the  conveyance,"  and, 
according  to  the  case  made,  her  name  was  put  in  it  by  her  hus- 
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band  as  a  mere  matter  of  convenience  to  himself,  or,  more 
correctly  stated,  as  a  cover.  She  stands,  therefore,  as  his 
representative  solely,  and  anything  affecting  his  title  in  like 
degree  impairs  or  destroys  the  title  she  holds  for  him.  (Carr 
v.  Carr,  52  N.  Y.  251 ;  Gilbert  v.  Deshon,  107  id.  324.) 

The  judgment,  therefore,  was  admissible  in  evidence,  to  be 
weighed  with  the  other  testimony  in  the  case.  Her  relation  to 
the  property,  and  the  consequences  resulting  from  that  relation, 
were  established  by  other  and  independent  evidence. 

As  to  both  defendants  we  think  the  appeal  fails,  and  that 
the  judgment  appealed  from  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


James  F.   Milliken,   Appellant,  v.  The  Western   Union 
Telegraph  Company,  Respondent. 

It  is  not  sufficient  to  sustain  a  demurrer  to  show  that  the  facts  are  imper- 
fectly or  informally  averred,  or  that  the  pleading  lacks  deflniteness,  or 
that  the  material  facts  are  argumentatively  stated. 

In  determining  the  sufficiency  of  the  pleading  demurred  to,  it  must  be 
assumed  that  the  facts  stated  therein,  as  well  as  such  as  may  by  reason- 
able and  fair  intendment  be  implied  from  the  allegations  made,  are  true. 

The  complaint  in  this  action  stated,  in  substance,  among  other  things,  that 
plaintiff '8  agent  in  France  forwarded  a  cable  message  addressed  to  "  Men- 
tor, New  York,"  which  message  was  intended  for  plaintiff;  it  was  received 
by  defendant,  a  corporation,  whose  business  it  is  to  transmit  and  deliver 
messages  by  sub-marine  cable  connected  with  its  lines  of  wire;  that  said 
defendant  agreed  with  plaintiff  in  New  York  that,  upon  receipt  of  such  a 
message,  it  would  promptly  deliver  the  same  to  plaintiff  at  his  residence  in 
said  city;  that  plaintiff  then  offered  to  pay  defendant  in  advance  for  such 
service,  but  defendant  declined  to  receive  and  accept  such  payment;  that 
defendant  received  such  message  but  neglected  to  deliver  the  same  as 
agreed,  in  consequence  whereof  plaintiff  suffered  loss,  etc.  On  demurrer 
to  said  complaint,  held,  that  it  stated  a  good  cause  of  action,  either 
upon  the  contract  made  by  defendant  with  plaintiff's  agent  in  France, 
or  upon  the  agreement  with  plaintiff  in  New  York. 
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The  rule  that  a  principal  may  maintain  an  action  upon  a  parol  contract 
made  by  his  agent  with  a  third  person,  although  the  agency  is  not  dis- 
closed at  the  time  of  making  the  contract,  applies  in  actions  against 
telegraph  companies. 

As  a  general  rule  the  law  will  imply  a  promise  to  pay  for  valuable  services 
rendered  to  a  party  upon  his  request. 

MiUikm  v.  W.  U.  Tel.  Go.  (21  J.  &  S.  Ill)  reversed. 

(Submitted  June  20,  1888;  decided  October  2,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  March  1,  1886,  which 
affirmed  a  judgment  entered  upon  an  order  sustaining  a 
demurrer  to  the  complaint.     (Reported  below,  21J.  &  S.  111.) 

The  averments  of  the  complaint,  so  far  as  material  to  the 
questions  discussed,  are  as  follows : 

"  III.  That  the  principal  business  of  defendant  is  to  receive 
and  transmit  messages  by  telegraph  over  certain  lines  of  wire 
running  through  the  state  of  New  York,  and  into  and  through 
certain  states  and  counties  contiguous  thereto,  and  to  deliver 
the  same  and  to  receive,  transmit  and  deliver  messages  from 
abroad  transmitted  by  sub-marine  telegraph  cables  in  connec- 
tion with  its  lines  of  wire,  and  proper  facilities  operated  by 
it  for  that  purpose ;  and  the  confidence  which  the  public  is 
invited  to  and  does  repose  in  the  care  with  which  defendant 
conducts  its  said  business  is  a  source  of  large  profit  and  gain 
to  said  defendant. 

IV.  And  the  said  defendant  held  out  and  represented  to 
the  world,  and  to  this  plaintiff,  that  it  would  conduct  its  said 
business  with  reasonable  care,  diligence  and  dispatch,  and  tliat 
it  would  transmit,  receive  and  deliver  telegraphic  and  cable 
messages  in  as  diligent,  competent  and  correct  manner  with 
all  convenient  speed. 

V.  And  plaintiff,  relying  upon  said  inducements  and  repre- 
sentations, entered  into  a  contract  with  said  defendant  as 
hereinafter  set  forth. 

YI.  That  plaintiff,  on  the  15th  day  of  December,  1883, 
was  applied  to  by  a  person  who  then  desired  to  purchase  from 


1888.]  Milliken  v.  Western  Union  Tel.  Co.  405 

Statement  of  case. 

plaintiff  a  certain  French  play  or  dramatic  composition 
entitled  "  Pot  Bouille,"  owned  by  parties  in  the  city  of  Paris, 
in  the  republic  of  France,  and  then  being  produced  and 
exhibited  in  that  city,  and  said  applicant  was  then  willing  to 
pay  plaintiff  for  said  play  the  sum  of  $3,000,  but  plaintiff 
was,  at  the  time  said  application  was  made  to  him,  ignorant  of 
the  facts  as  to  whether  he  could  purchase  said  play  and  the 
price  he  would  be  required  to  pay  therefor ;  and,  in  order  to 
ascertain  said  facts,  plaintiff  did,  on  said  15th  day  of  Decem- 
ber, 1883,  send  a  cable  message  to  Thomas  Linn,  plaintiff's 
agent  in  Paris,  which  said  message  was  as  f oDows,  to  wit : 
"  What  is  the  lowest  price  at  which  you  can  buy '  Pot  Bouille  ? ' " 
And  said  Linn  received  said  message  promptly  and  forwarded 
a  reply  to  plaintiff,  addressed  "  Mentor,  New  York,"  which 
said  reply  plaintiff  subsequently  learned  was  received  by 
defendant,  and  was  in  defendant's  possession  on  the  17th  day 
of  December,  1883. 

That  plaintiff  called  at  defendant's  office  on  said  17th  day 
of  December,  1883,  and  inquired  if  defendant  had  received 
a  message  addressed  u  Mentor,  New  York ; "  and  plaintiff  was 
informed  by  defendant  that  it  had  not  received  such  message, 
but  said  defendant  then  represented  and  stated  to  plaintiff 
that  any  message  sent  by  cable  from  Paris  to  New  York 
would  be  received  by  and  through  defendant  in  New 
York ;  but  said  defendant  did  not  then,  nor  at  any  time  there- 
after, deliver  said  message  to  plaintiff,  although  plaintiff  alleges, 
upon  information  and  belief,  that  said  message,  directed  as 
aforesaid,  was  then  in  the  possession  and  custody  of  defendant. 

Plaintiff  further  says  that,  on  said  17th  day  of  December, 
1883,  he  requested  defendant  to  register  the  name  and  addrees 
of  plaintiff  in  order  that  said  message  might  be  promptly 
delivered  to  plaintiff,  and  defendant  then  and  there,  pursuant 
to  its  custom  and  in  the  regular  course  of  its  business,  did 
register  the  name  and  address  of  plaintiff  in  a  book  kept  by 
defendant  for  such  purpose  as  follows,  to  wit :  "  Mentor,  New 
York,  James  F.  Milliken,  No.  19  West  Twenty-fourth  street, 
New  York  city  " ;  and  plaintiff  then  informed  defendant  that 
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he  was  expecting  a  message  from  Paris,  addressed  "Mentor, 
New  York,"  and  that  he  believed  said  message  had  been 
sent  and  should  be  in  the  possession  and  custody  of  defend 
ant ;  and  that  said  message  was  of  great  importance  to  plaintiff, 
and  involved  a  transaction  with  regard  to  the  sale  of  a  play  by 
plaintiff,  and  said  transaction  involved  a  large  sum  of  money ; 
and  that  plaintiff  could  do  nothing  with  regard  to  it  until 
he  had  received  said  message ;  and  defendant  then  and  there 
promised  and  agreed  to  and  with  th§  plaintiff  that  defendant 
would  send  such  message,  without  delay,  to  plaintiff,  at  No.  19 
West  Twenty-fourth  street,  in  said  city  of  New  York,  if  said 
message  had  been  received  or  should  be  received  by  defend- 
ant ;  and  defendant  held  out  and  represented  to  plaintiff,  as 
hereinbefore  set  forth,  that  defendant  would  deliver  said 
message  to  plaintiff  safely,  promptly  and  with  diligence  and 
dispatch ;  and  plaintiff,  relying  upon  said  representations  and 
inducements,  and  reposing  confidence  in  the  care  with  which 
defendant  conducted  its  said  business  as  aforesaid,  did  then 
and  there  contract  and  agree  with  defendant  for  the  delivery 
of  said  message  by  defendant  to  plaintiff,  and  said  defendant 
undertook  and  agreed  to,  and  with  this  plaintiff,  to  deliver 
said  message  to  plaintiff  at  No.  19  West  Twenty-fourth  street, 
in  the  city  of  New  York,  safely,  promptly  and  with  diligence 
and  dispatch,  and  plaintiff  then  offered  to  pay  and  reward 
said  defendant  in  advance  for  said  service  and  for  registering 
plaintiff's  name  and  address,  but  said  defendant  then  declined 
to  receive  or  accept  pay  or  reward. 

VII.  That  defendant  received  said  message  and  reply, 
addressed  "Mentor,  New  York,"  prior  to  the  19th  day  of 
December,  1883,  as  plaintiff  is  informed  and  believes,  but  said 
defendant,  not  regarding  its  said  promise  and  undertaking, 
and  well  knowing  the  importance  of  said  message,  did  not 
take  due  care  to  deliver  said  message  to  plaintiff  as  agreed, 
although  thereafter  frequently  solicited  and  requested  to  do  so 
by  plaintiff ;  and  did  not  then  deliver  said  message  to  plaintiff, 
nor  at  any  time  afterwards,  but,  on  the  contrary,  the  defend- 
ant so  negligently  and  carelessly  conducted  itself  with  respect 


1888.]  Milliken  v.  Western  Union  Tel.  Co.  407 

Statement  of  case. 


to  said  message  and  the  delivery  thereof,  that,  by  and  through 
the  mere  carelessness,  negligence  and  improper  conduct  of  the 
defendant,  its  servants  and  employes,  said  message  was  never 
delivered  to  plaintiff,  and  is  still  in  the  possession  and  custody 
of  defendant ;  and  by  reason  of  the  premises  in  that  behalf, 
and  in  consequence  of  the  negligence  of  defendant  as  afore- 
said, and  not  through  any  negligence  or  fault  of  this  plaintiff, 
plaintiff  lost  the  sale  of  said  play,  and  suffered  thereby  loss 
and  damage  in  a  large  sum  of  money,  to  wit,  in  the  sum  of 
$1,400 ;  and  plaintiff  alleges  that  he  has  since  ascertained  the 
fact  to  be  that  said  message  contained  information  that  plaintiff 
could  purchase  and  secure  said  play  at  a  price  not  to  exceed 
8,000  francs;  and  plaintiff  alleges  that  if  defendant  had 
delivered  said  message  to  plaintiff,  as  agreed,  plaintiff  would 
have  sold  said  play  for  $3,000,  and  would  have  realized 
thereby  a  profit  of  not  less  than  $1,400. 

Wherefore  plaintiff  demands  judgment,"  etc. 

William  L.  Snyder  for  appellant.  The  trust  and  confidence 
induced  by  undertaking  any  service  for  another  is  a  sufficient 
consideration  to  create  a  duty  in  the  performance  of  it.  (Pars, 
on  Contracts,  447 ;  Coggs  v.  Bernard,  2  Ld.  Ray.  919 ;  Ham- 
mond v.  Hussey,  51  N.  H.  40;  Jenkins  v.  Bacon,  111  Mass. 
373;  Rowings.  Manly,  49  N.  Y.  192;  West.  Union  Tel. 
Co.  v.  Fontaine,  58  Ga.  436 ;  Same  v.  Blanchard,  68  id.  299 ; 
Same  v.  Shotter,  18  Cent.  Law  Jour.  230 ;  N.  Y.  &  Wash. 
Pr.  Tel.  Co.  v.  Drybnrg,  35  Pa.  St.  298 ;  Parks  v.  Alta  Cal. 
Td.  Co.,  13  Cal.  423 ;  Leonard  v.  Tel.  Co.,  41  K  Y.  544; 
Tyler  v.  West.  Union,  60  111.  421 ;  2  Pars,  on  Contracts, 
257 ;  Johnston  v.  West.  Union  Tel.  Co.,  3  Fed.  Rep.  365, 
No.  6.)  This  action  may  be  maintained  either  in  tort  or 
contract.  ( West.  Union  Td.  Co.  v.  Fontaine,  58  6a.  438 ; 
Hammond  v.  Hussey,  51  N.  H.  40 ;  Jenh'ns  v.  Baco?i,  111 
Mass.  373 ;  Rawing  v.  Manly,  49  K  Y.  192.) 

Wager  Swayne  and  David  Reane  for  respondent.  The 
complaint  does  not  show  any  contract  obliging  the  respondent 
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to  deliver  to  appellant  the  telegram  in  question.  (Dickson 
v.  Heuter's  Tel.  Co.,  L.  R.,  2  0.  P.  Div.  62 ;  affirmed,  L.  R., 
3  C.  P.  Div.  1 ;  PUyfvrd  v.  U.  K.  K  Tel.  Co.,  L.  R.,  4  Q.  B. 
706 ;  2  Pars,  on  Contracts,  §  8 ;  Gray's  Communication  by 
Telegraph,  §  66.) 

Ruger,  Oh.  J.  The  questions  involved  in  this  appeal  are 
raised,  by  a  demurrer  to  the  complaint,  alleging  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

'  Both  the  Special  and  General  Terms  sustained  the  demurrer, 
and  ordered  judgment  for  defendant.  We  are  of  the  opinion, 
however,  that  the  complaint  does  state  a  cause  of  action. 
.  It  must  be  assumed,  at  the  outset,  that  the  facts  stated 
therein,  as  well  as  such  as  may,  by  reasonable  and  fair  intend- 
ment, be  implied  from  the  allegations  made,  are  true.  It  is 
not  sufficient,  to  sustain  a  demurrer,  to  show  that  the  facts  are 
imperfectly  or  informally  averred,  or  that  the  pleading  lacks 
definiteness  and  precision,  or  that  the  material  facts  are  argu- 
mentatively  stated.  (Zorillard  v.  Clyde,  86  N.  Y.  384; 
Marie  v.  Garrison,  83  id.  14.)  If,  from  the  facts  stated,  it 
appears  that  the  defendant  incurred  a  liability  to  the  plaintiff, 
whether  arising  upon  contract,  or  from  an  omission  to  perform 
some  legal  duty  or  obligation  resting  upon  it,  the  complaint 
should  be  sustained  whether  the  plaintiff  has  set  forth  the 
legal  inferences  which  may  be  implied  from  the  facts  stated 
or  not.  (  White  v.  Madison,  26  K  Y.  117.)  The  present 
system  of  pleading  does  not  require  that  the  conclusions  of 
law  should  be  set  forth  in  the  pleading,  provided  the  court 
can  see,  from  any  point  of  view,  from  the  facts  stated  that  a 
legal  obligation  rested  upon  the  defendant.  (Eno  v.  Wood- 
worth,  4  N.  Y.  249.) 

The  inquiries  in  this  case  are,  first,  whether  the  defendant 
was  competent  to  enter  into  the  contract  alleged  by  the  com- 
plaint to  have  been  made  ;  and,  secondly,  whether  a  valid  con- 
tract was  made  between  it  and  the  plaintiff,  to  do  or  perform 
the  service  undertaken  by  it. 

The  first  question  may  be  briefly  disposed  of,  as  no  point  is 
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made  as  to  the  competency  of  the  defendant  to  contract  to 
deliver  telegraphic  messages  to  persons  addressed,  and  the  sole 
inquiry  is,  therefore,  whether  the  complaint  shows  that  it  has 
made  a  valid  contract  to  do  so. 

The  demurrer  concedes  that  an  agreement  was  made  by 
which  the  defendant  promised  to  deliver  a  message,  expected 
to  be  received  by  it  from  the  plaintiff's  agent  in  Paris, 
addressed  "  Mentor,  New  York  "  to  the  plaintiff,  at  his  resi- 
dence, as  soon  as  the  same  should  come  into  its  possession. 

The  facts  alleged  show  that  the  plaintiff  had  made  arrange- 
ments with  his  agent  in  Paris  to  obtain  information  upon 
business,  in  which  the  plaintiff  was  solely  interested,  and 
transmit  it  by  telegraph  to  New  York  to  the  address  of  "  Men- 
tor." It  also  appears  that  the  message  was  really  intended 
for  the  plaintiff,  and  that  it  was  duly  received  by  the  defendant, 
but  was  not  delivered  by  it. 

The  sole  claim  of  the  defendant,  therefore,  is  reduced  to  the 
contention  that  the  complaint  does  not  show  a  good  or  sufficient 
consideration  for  its  promise  to  deliver  such  message,  and 
thkt  no  legal  duty  rested  upon  it  to  deliver  the  same  to  the 
plaintiff.  We  think  that  this  complaint,  under  the  rules  of 
law  applicable  to  questions  raised  by  demurrers,  does  state  a 
cause  of  action  on  the  part  of  the  plaintiff  against  the  defend- 
ant. We  can  see  no  reason  why  the  defendant  is  not  liable 
to  the  plaintiff,  upon  the  contract  made  by  it  with  his  agent  in 
Paris,  for  the  transmission  and  delivery  of  the  message.  So 
far  as  appears,  the  plaintiff  was  the  only  party  interested  in 
the  business  to  which  the  message  related,  and  the  only  person 
who  could  be  benefited  by  the  performance  of  that  con- 
tract. It  is  quite  obvious,  from  the  averments  in  the  com- 
plaint, that  the  defendant  secured  possession  of  the  message 
under  a  contract  to  transmit  and  deliver  it  to  the  person 
answering  the  description  of  its  address,  in  New  York. 
(Baldwin  v.  JJ.  S.  Td.  Co.,  1  Lans.  125 ;  Leonard  v. 
N.  Y.,  etc..  Tel.  Co.,  41  N.  Y.  544.)  If  the  defendant  had 
been  unable,  by  reason  of  the  fictitious  address,  to  identify  the 
person  for  whom  it  was  intended,  it  would  have  been  a  suffi- 
Siokb u  — Vol.  LXV.    58 
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cient  excuse  for  its  non-delivery,  but  this  difficulty  was  obviated 
before  the  duty  of  delivery  fell  upon  the  carrier,  by  the  inform- 
ation, given  to  and  accepted  by  it,  as  satisfactory  evidence  of 
the  identity  of  the  person  for  whom  it .  was  intended.  The 
rule  that  a  principal  is  entitled  to  maintain  an  action  upon  a 
contract  made  by  his  agent  with  a  third  person,  although  the 
agency  is  not  disclosed  at  the  time  of  making  the  contract,  has 
many  illustrations  in  the  reported  cases,  and  is  elementary  law. 
(Coleman  v.  Bank  of  Elmira,  53  X.  Y.  388 ;  Briggs  v.  Par- 
tridge, 64  id.  357 ;  Ford  v.  Williams,  21  How.  [U.  S.]  288 ; 
Dykerrs  v.  Towmend,  24  N.  Y.  57.)  This  principle  has  been 
frequently  applied  in  actions  against  telegraph  companies,  and 
is  now  the  settled  law  of  this  country  in  respect  to  such  cor- 
porations. (Be  Butte  v.  N.  Y.,  Albany  cmd  Buffalo  E.  M. 
Tel.  Co.,  1  Daly,  547;  Leonard  v.  Td.  Co.,  41  N.  Y.  544; 
jV.  T.  <&  W.  P.  Td.  Co.  v.  Dryburg,  35  Pa.  300 ;  Baldwin 
v.  Tel.  Co.,  1  Lans.  128.) 

In  Leonard  v.  Telegraph  Company  an  action  was  sustained 
on  account  of  a  change  made  in  the  language  of  a  telegram 
passing  between  two  of  the  plaintiff's  agents,  by  which  a  lbs* 
was  inflicted  upon  their  common  principal.  In  Playford  v. 
United  Kingdom  Electric  Telegraph  Company  (L.  E.,  4 
Q.  B.  706),  in  an  action  brought  by  the  person  receiving  a 
message  against  the  telegraph  company  for  having  negligently 
changed  the  terms  of  the  dispatch,  in  course  of  transmission, 
whereby  the  plaintiff  suffered  damage,  by  acting  upon  it  as 
received,  it  was  held  that  the  company  was  under  no  contract 
obligation  to  the  plaintiff  to  deliver  the  message  correctly,  but 
it  was  conceded  if  the  senders  had  been  the  agents  of  the 
plaintiff  in  the  business  to  which  the  message  related,  that  a 
recovery  could  have  been  had.  Some  of  the  authorities  in 
this  country  go  still  further  and  hold  that  a  telegraph  company 
rests  under  a  legal  duty  to  the  person  to  whom  a  message  is 
addressed,  when  he  is  the  party  solely  interested,  to  transmit 
it  correctly  and  deliver  it  to  him ;  but  it  is  unnecessary,  in 
this  case,  to  pass  upon  that  question  and  we,  therefore,  express 
no  opinion  upon  it.    (Be  Butte  v.  Td.  Co.,  supra  ;    Wads- 
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worth  v.  W.  U.  Tel.  Co.,  38  Alb.  L.  Jour.  87.)  We  are,  there- 
fore, of  the  opinion  that  the  plaintiff  could  avail  himself  of 
the  obligation  of  the  original  contract  for  the  transmission  of 
the  message,  and  recover,  for  a  breach  thereof,  such  damages 
as  he  might  be  able  to  show  he  had  suffered  from  the  alleged 
breach.  We  are  also  of  the  opinion  that,  aside  from  the  con- 
tract referred  to,  the  complaint  states  a  valid  contract  between 
the  plaintiff  and  defendant,  made  at  New  York  in  anticipation 
of  the  arrival  of  the  message  at  that  place.  It  alleges  that 
the  plaintiff  stated  to  the  defendant  that  he  was  expecting  a 
message  from  Paris  addressed  "  Mentor,  New  York,"  and  was 
the  individual  intended  by  such  address,  and  requested  the 
defendant  to  deliver  it  to  him  at  his  residence  in  that  city. 
The  plaintiff  then  offered  to  pay  for  such  service  in  advance, 
which  the  defendant  declined  to  accept,  but  entered  plaintiff's 
name  in  its  register  as  that  of  a  person  entitled  to  receive 
messages  addressed  to  "  Mentor,"  and  promised  to  deliver  such 
message,  in  accordance  with  such  request,  at  plaintiff's  residence 
when  received  by  it.  That  this  was  a  service  which  the 
defendant  was  authorized  to  contract  to  perform  is  obvious 
from  the  usual  course  of  telegraphic  business,  and  the  necessi- 
ties of  the  case.  The  fact  that  the  defendant  had  contracted 
with  another  person  to  transmit  and  deliver  the  same  message, 
especially  as  it  claims  that  it  did  not  thereby  come  under  any 
legal  duty  to  the  plaintiff  to  seek  him  out  and  deliver  the 
message,  would  not  preclude  it  from  making  a  contract  with 
the  person  addressed,  for  a  special  mode  of  delivery  to  him. 
If  the  plaintiff,  intending  to  goto  a  distant  city, had  contracted 
with  defendant  to  repeat  such  message  to  him  there,  could  there 
be  a  doubt  as  to  the  validity  of  such  a  contract  ?  And  we  think 
it  equally  within  the  contractual  power  of  a  telegraph  com- 
pany to  agree  to  such  special  delivery,  either  without  or 
within  the  limits  of  its  usual  delivery,  with  the  person  expect- 
ing to  receive  a  particular  message.  It  is  said,  however,  that 
there  is  no  consideration  alleged  for  this  promise. 

If  it  can  fairly  be  inferred  from  the  facts  alleged  that  the 
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parties  expected  compensation  to  be  made  for  the  services 
promised,  and  the  payment  of  such  agreed  compensation 
could  be  enforced  by  the  promisee,  a  sufficient  consideration 
appears  for  the  undertaking.  There  is  no  doubt  but  that 
reciprocal  promises  are  a  valuable  consideration  for  each  other, 
and  that  the  law  will  usually  imply  a  promise  to  pay  for  valu- 
able services  rendered  to  a  party  upon  his  request.  (Pollock 
on  Cont.  161 ;  Colerrum  v.  Eyre,  45  N.  T.  38 ;  Briggs  v.  TU- 
lotson,  8  Johns.  304.)  That  it  was  expected  by  the  parties 
that  the  plaintiff  should  pay  for  the  delivery  of  the  message 
is. obvious  from  his  offer  to  do  so  in  advance,  and  although 
this  waa  waived  by  the  defendant,  that  did  not  preclude  it 
from  demanding  and  enforcing  the  collection  of  payment  for 
services  performed  by  it,  in  pursuance  of  plaintiffs  request. 
If  the  complaint  had,  in  terms,  alleged  a  promise  to  pay  for 
such  services,  this  would  have  authorized  a  finding  of  such 
promise  upon  proof  of  the  facts  stated  in  the  complaint ;  and 
we  think  that,  upon  demurrer,  the  law  will  imply  such  a 
promise,  and  that  the  complaint  must,  therefore,  be  held  to 
•have  alleged  a  good  cause  of  action.  {Marie  v.  Garrison, 
supra  ;  Eno  v.  Woodworth,  supra  ;  Justice  v.  Zcmg,  52  N.  Y. 
323.)  For  the  reasons  stated,  we  think  the  demurrer  should 
have  been  overruled. 

The  judgments  of  the  courts  below  are,  therefore,  reversed, 
and  the  demurrer  overruled,  and  the  defendant  have  leave  to 
answer  the  complaint  upon  payment  of  all  costs  and  disburse- 
ments accruing  since  the  demurrer  was  interposed. 

All  concur ;  Earl,  J.,  on  second  ground  stated  in  opinion. 

Judgment  reversed  and  ordered  accordingly. 
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Ebenezer  Mudge  et  al.,  Respondents,  v.  Bukdett  Salisbury    JJg     437 
et  al.,  Appellants. 

Plaintiff  E.  is  the  owner  of  certain  premises,  on  which,  at  the  time  he 
acquired  title,  was  a  grist-mill;  said  premises  were  conveyed  to  him, 
"  together  (as  stated  in  his  deed),  with  the  grist-mill  privilege,  being  the 
first  on  the  stream  for  two  run  of  stone,  with  the  necessary  apparatus  for 
the  same/'  In  an  action  to  restrain  an  alleged  interference  with  the 
water-power,  held,  that  the  grant  was  not  limited  to  power  for  the  grist- 
mill as  it  stood  at  the  time  of  the  conveyance;  that  the  privilege  was 
made  appurtenant  to  the  land  conveyed,  and  could  be  used  either  for 
the  mill  then  standing  or  for  any  other  erected  on  the  land,  or  for  any 
other  purpose;  that  the  reference  to  the  machinery  was  not  intended  to 
limit  the  place  where  or  the  purpose  for  which  the  water  could  be  used, 
but  to  measure  and  limit  the  quantity. 

It  appeared  that  for  o^er  twenty  years  plaintiffs  and  their  grantors  had 
enjoyed  an  uninterrupted  use  of  the  privilege  to  the  first  use  of  the 
water,  which  had  for  more  than  that  period  been  recognized,  admitted 
and  acquiesced  in  by  defendants.  Held,  that  this  amounted  to  a  practi- 
cal construction  by  the  parties  of  the  extent  of  the  grant  and  the 
rights  of  the  plaintiffs. 

Also,  hdd,  that  an  equitable  action  was  properly  brought  to  restrain  inter 
fercnce  with  plaintiff's  prior  rights  to  the  use  of  the  water. 

An  agreement  for  the  sale  of  laud,  if  recorded,  is  a  part  of  the  record  evi- 
dence of  title,  and,  as  such,  is  properly  admissible,  although  not  proof 
of  what  passed  by  the  deed  made  in  pursuance  thereof. 

(Argued  June  22,  1888;  decided  October  2,  1888.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  on 
an  or^er  made  January  13,  1885,  which  affirmed  a  judgment 
in  favor  of  plaintiff  ordered  by  the  court  on  trial  at  Special 
Term. 

Tliis  action  was  brought  to  restrain  defendants  from  inter- 
fering with  plaintiff's  alleged  priority  of  right  to  the  waters 
of  a  stream,  and  to  recover  damages  for  interference  with  said 
water  rights. 

The  material  facts  are  stated  in  the  opinion. 

Oliver  Porter  for  appellants.  Plaintiffs,  grantors  of  the 
claimed  water   privileges,   were   tenants   in    common   with 
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Sutton  and  others,  and  could  not  grant,  license  or  dispose 
of  all  or  any  portion  of  the  water  to  the  prejudice  of  their 
co-tenants ;  nor  could  they  hold  adversely  to  their  co-tenants, 
(  Van  Horn  v.  Fonda,  5  Johns.  Ch.  388,  406,  407 ;  Blood 
v.  Goodrich,  9  Wend.  67,  68.)  Plaintiffs  having  alleged 
paper  title,  and  put  that  title  in  evidence,  cannot  now  repudiate 
that  title  in  order  to  establish  an  adverse  possession  and  use 
of  water.     (Burhans  v.  Van  Zant,  %  K  Y.  523.) 

e/.  E.  Eggleston  for  respondents.  The  right  given  to  the 
mill  was  a  measure  of  a  sufficient  quantity  of  water  for  two 
run  of  stone  and  apparatus  accompanying  the  same.  (Crontr 
well  v.  Selden,  3  Comst.  253 ;  Bart  v.  Empire,  5  N.  Y.  33 ; 
Wakely  v.  Davidson,  26  id.  387 ;  Olmstead  v.Loomis,  9  id. 
423 ;  Comstock  v.  Johnson,  46  id.  615  ;  Merrill  v.  Calkins, 
74  id.  1;  Graut  v.  Monk,  94  id.  115.)  Plaintiffs  are  not 
limited  to  the  particular  mill  or  site  in  question.  The  right 
granted  was  a  right  and  privilege  that  passed  to  the  mill 
premises,  and  to  the  land  that  passed  with  the  mill,  as  well  as 
to  the  mill  itself.  {Hurd  v.  Curds,  7  Met.  94;  Angell  on 
Water-courses,  §§  155-161 ;  Whittier  v.  Cochico  Mfg-  Co.,  9 
N.  H.  554 ;  Groat  v.  Moak,  94  K  Y.  115.)  A  party  acquires 
the  right  to  the  use  of  water  in  a  particular  manner  by  an 
uninterrupted  and  adverse  enjoyment  of  such  use  during 
twenty  years.  (Townsend  v.  McDonald,  12  N.  Y.  381 ;  Law 
v.  McDonald,  9  Hun,  23 ;  Hammond  v.  Zehner,  21  N.  Y. 
118;  Olmstead  v.  Zoo?nw,  9  id.  423.)  The  point  urged  by 
defendants'  counsel,  "  that  plaintiffs  are  not  entitled  to  equita- 
ble relief  in  this  action  until  they  have  first  established  their 
right  in  an  action  at  law,"  is  not  well  taken.  Equity 
will  interpose  by  mandatory  injunction  to  give  plaintiffs 
the  right  asked  for  in  the  complaint.  (Olmstead  v.  Loomis, 
9  N.  Y.  423 ;  Corning  v.  Troy  Iron  and  Nail  Factory,  40 
N.  Y.  191 ;  West  Point  Iron  Co.  v.  Reymert,  45  id.  703.) 
When  a  court  of  equity  once  acquires  jurisdiction  of  an  action 
it  will  grant  complete  relief.  (Bour  v.  Sterger,  10  X.  Y. 
Week.  Dig.  182 ;  Barber  v.  Scott,  24  K  Y.  40 ;  Wbrrall  v. 
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Munn,  38  id.  137 ;  Taylor  v.  Taylor,  43  id.  578 ;  Mad.  Ave. 
Bap.  Church  v.  Oliver  St  liap*  Church,  73  id.  82.) 

Gray,  J.  It  was  found  by  the  trial  judge  that  the  plaintiff , 
Ebenezer  Mudge,  in  1866,  became  the  owner  in  fee  of 
about  one  acre  of  land,  on  which  the  grist-mill  stands, 
"  together  with  the  grist-mill  privilege,  being  the  first  on  the 
stream,  for  two  run  of  stone,  with  the  necessary  apparatus 
for  the  same."  This  finding  was  supported  by  the  record 
evidence  of  the  plaintiffs'  title,  and  the  deed,  under  which 
defendants  held  the  title  to  their  premises,  contained  the  pro- 
vision as  to  the  use  of  the  water  for  their  factory,  that  "  the 
water  was  not  to  be  used  for  said  factory  to  the  damage  of 
the  grist-mill,  with  two  run  of  stone,  but  to  have  the  next 
privilege  after  said  grist-mill." 

In  fact,  the  answer  of  the  defendants  concedes  that  the 
plaintiffs  were  entitled  to  sufficient  water  to  operate  "  two  run 
of  stone "  for  their  grist-mill.  But  they  say,  in  defense  of 
the  plaintiffs'  cause  of  action,  in  substance,  that  these  reserva- 
tions of  the  privilege  to  take  water  from  the  race-way  had 
reference  and  were  limited  to  the  grist-mill  as  it  stood  and 
was  in  1835,  and  that  by  the  reconstruction  by  the  plaintiffs 
of  their  grist-mill,  at  a  point  some  sixty  or  more  feet  below 
the  site  of  the  old  mill,  the  conditions  of  the  grant  of  water- 
power  were  affected  so  as  to  defeat  their  present  assertion  of 
a  claim  for  equitable  relief. 

I  think  they  misapprehend  the  terms  of  the  grant  of  water- 
power.  The  grist-mill  privilege  of  the  first  use  of  the  water 
for  "  two  run  of  stone "  was  made  appurtenant  to  the  land 
conveyed  and  attached  as  an  incident  to  it.  The  grantee  of 
the  premises  could  take  the  water  from  the  race-way  for  the 
particular  mill  then  standing,  or  for  any  other  he  might  erect 
on  the  land  conveyed  on  this  stream.  The  conveyance  of 
land,  with  the  grant  of  a  grist-mill  privilege,  does  not  limit  the 
enjoyment  of  that  privilege  to  any  particular  spot  on  the 
stream. 

The  only  limitation  in  this  grant  is  that  it  may  be  availed 
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of  as  a  prior  privilege  to  the  extent  of  "  two  run  of  stone  and 
the  necessary  apparatus  for  the  same."  The  reference  to  the 
machinery  was  not  to  limit  or  define  the  place  where,  or  the 
purpose  for  which  the  water  could  be  used,  but  to  measure 
and  limit  its  quantity.  So  long  as  the  grantees  did  not  take 
more  water  than  was  sufficient  to  operate  "  two  run  of  stone," 
they  were  not  restricted  in  the  mode  or  manner  of  its  use  and 
were  within  their  rights.  The  defendants  further  insist,  how- 
ever, that  in  the  new  mill  are  more  wheels  and  other  machinery, 
and  that  the  presumption  exists  that,  for  that  reason  and  from 
the  lengthening  of  the  flume,  more  water  was  required,  and  the 
burden  was  on  plaintiffs  to  show  that  no  more  water  was  used 
than  was  sufficient  for  "  two  run  of  stone."  They  also  say 
that  the  plaintiffs'  mill  is  no  longer  a  mere  custom  or  neighbor- 
hood mill,  as  formerly  it  was 

This  contention  is  disposed  of  by  the  decree,  which  adjudged 
the  plaintiffs  entitled  only  "  to  sufficient  water  at  all  times  for 
two  run  of  stone,  with  the  apparatus  for  the  same,  for  their 
mill."  They  are  thus  limited  to  the  precise  terms  of  their 
grant. 

Within  the  principles  laid  down  in  the  opinion  of  the  court 
in  Cromwell  v.  Selden  (3  N".  Y.  253),  and  which  have  been 
repeatedly  recognized  by  this  court  since  the  decision  in  that 
case,  the  grant  here  was  of  a  prior  right  to  take  that  quantity 
of  water  which  would  afford  sufficient  power  to  propel  a 
particular  kind  of  machinery,  and  there  was  no  restriction  of 
the  use  of  the  water  to  the  machinery  specified  What  was 
intended  to  be  determined  by  the  use  of  the  terms  "  grist-mill 
privilege  for  two  run  of  stone,  with  necessary  apparatus,"  was 
the  quantity  of  power,  without  reference  to  its  use.  The 
quantity  of  power  granted  could  be  defined  by  what  would  be 
sufficient  to  operate  the  well  known  machinery  mentioned. 
This  construction  is  demanded  and  is  justified  on  grounds  of 
public  policy  and  as  being  more  beneficial  to  the  plaintiffs,  with- 
out being  any  more  injurious  to  the  defendants.  {Olmsted 
v.  Loomis,  9  N.  Y.  423 ;  Wakely  v.  Davidson,  26  id.  387 ; 
Groat  v.  Mbak}  94  id.  115.) 
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None  of  the  exceptions  mentioned  by  the  appellants  would 
warrant  us  in  ordering  a  new  trial  of  this  action.  The  admis- 
sion in  evidence  of  the  whole  of  the  contract  between  Curtis 
and  Brockway,  if  necessary  at  all,  was  proper.  While  not 
effectual  to  convey  what  the  vendor  does  not  have  title  to,  or 
is  not  in  possession  of,  an  agreement  of  sale  of  land,  etc.,  if 
recorded,  is  a  part  of  the  record  evidence  of  title,  and  is  prop- 
erly admissible  as  such,  and  not  as  any  proof  of  what  passed 
by  the  deed  made  in  pursuance  thereof.  It  could  not  possibly 
affect  or  prejudice  the  defendants  in  any  conceivable  aspect 
of  the  case.  And  the  same  observation  may  be  made  with 
respect  to  the  admission  in  evidence  of  the  sheriff's  certificate 
of  sale  of  lands  in  1823.  For  over  twenty  years  plaintiffs 
and  their  grantors  have  enjoyed  uninterruptedly  this  privi- 
lege to  the  first  use  of  this  water,  and  the  trial  judge  has 
found,  on  the  proofs,  that  it  was  for  more  than  twenty-five 
years  recognized  and  admitted  and  acquiesced  in  by  the  defend- 
ants. This  would  amount  to  a  practical  construction  by  the 
parties  themselves  of  the  extent  of  the  grant  to  and  rights  of 
the  plaintiffs. 

Resort  to  equity  by  the  plaintiffs  was  proper  in  this  case. 
The  jurisdiction  of  courts  of  equity  and  their  power  to  grant 
relief  cannot  be  doubted.  The  avoidance  of  a  multiplicity 
of  actions  and  the  inadequacy  of  legal  remedies  to  prevent 
the  defendants  from  taking  away  the  water  to  the  detriment 
of  plaintiffs'  prior  rights  thereto,  and  to  secure  to  plaintiffs  the 
continuous  enjoyment  by  them  of  those  superior  rights,  are 
deemed  sufficient  grounds  for  the  interposition  of  a  court  of 
equity.  {Olmsted  v.  Loomis,  9  N.  Y.  423;  Corning  v, 
Troy  Iron  Factory,  40  id.  191.) 

I  think  the  decree  was  right  and  that  the  judgment  of  the 

General  Term,  affirming  the  same,  should  be  affirmed,  with 
costs. 

All  concur. 

Judgment  affirmed. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
Calvin  L.  King,  Appellant. 

The  provision  of  the  Penal  Code  (§  383),  declaring  that  "  no  citizen  of  this 
state  can,  by  reason  of  .race,  color  or  previous  condition  of  servitude,  be 
excluded  from  the  equal  enjoyment  of  any  accommodation,  facility  or 
privilege  furnished  by  *  *  *  owners,  managers  or  lessees  of  theaters 
or  other  places  of  amusement,"  is  not  violative  of  the  constitutional 
provision  protecting  the  property  rights  of  individuals,  but  is  a  valid  exer- 
cise of  the  police  power  of  the  state  over  a  subject  within  the  cognizance 
of  the  legislature. 

An  indictment  under  said  provision  alleged,  in  substance,  that  defendant 
being  one  of  the  owners  of  a  skating  rink,  a  place  of  amusement,  did, 
on  a  day  named,  "exclude  from  the  equal  enjoyment  of  any  and  all 
accommodation,  facility  and  privilege  of  said  skating  rink  "  certain  per- 
sons named,  citizens  of  the  state,  "  by  reason  of  race  and  color."  Held, 
sufficient;  that  it  was  not  necessary  to  aver  with  any  greater  particularity 
the  circumstances  constituting  the  offense. 

It  appeared  on  the  trial  that,  on  the  day  named,  there  was  an  exhibition 
given  at  said  skating  rink;  that  tickets  of  admission  were  sold  by  agents 
of  the  proprietors  at  the  office  on  the  premises,  but  persons  who  had  not 
procured  tickets  were  admitted  on  payment,  at  the  door,  of  the  charge  for 
admission;  that  during  the  evening  certain  colored  men  made  applica- 
tion at  the  office  for  tickets,  but  that  said  agents,  acting  in  accordance 
with  defendant's  instructions,  refused  to  sell  to  them  because  they 
were  persons  of  color.  Held,  that  this  proof  was  sufficient  to  establish 
the  averment  that  said  persons  were  excluded  from  the  rink;  that 
the  refusal  to  sell  the  tickets  provided  by  defendant  as  evidence  of  the 
right  of  persons  having  them  to  admission,  based  upon  the  ground 
stated,  justified  the  applicants  in  supposing  and  the  jury  in  finding  that 
defendant  intended  to  and  did  exclude  them. 

(Argued  June  22,  1888;  decided  October  2,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  November  9,  1886,  which  affirmed  a  judgment  of 
the  Court  of  Sessions  of  Chenango  county,  entered  upon  a 
verdict  convicting  defendant  of  a  misdemeanor.  (Reported 
below,  42  Hun,  186.) 

The  substance  of  the  indictment  and  the  material  facts  are 
stated  in  the  opinion. 
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E.  II.  Prindle  for  appellant.  The  law  should  not  estab- 
lish social  relations.  The  law  under  which  defendant  was 
indicted  promotes  amalgamation,  tends  to  the  destruction  of 
both  races,  and  is  void.  The  legislature  is  not  omnipotent. 
(Sweet  v.  Hurlhurt,  51  Barb.  317 ;  Calder  v.  Bruce,  3  Dall. 
386.)  A  law  that  prescribes  that  the  owners  of  private  prop- 
erty, like  a  skating  rink,  shall  devote  it  td  the  use  of  colored 
people,  is  unconstitutional  and  void.  (1  Greenl.  on  Ev.  10,  §  6.) 
The  colored  people  were  not  deprived  of  the  privilege  of 
establishing  rinks  of  their  own  and  skating  in  them.  (People 
ex  rel.  King  v.  Gallagher,  11  Abb.  187.)  The  evidence  does 
not  show  the  offense  charged  in  the  indictment.  The  indict- 
ment charges  excluding  colored  citizens  from  the  rink.  The 
evidence  shows  only  that  defendant's  agent  refused  to  sell  them 
tickets.  (Wharton's  Am.  Crim.  Law  [4th  ed.]  224.)  The 
means  by  which  the  persons  were  excluded  should  have  been 
set  out ;  if  any  fact  or  circumstance  which  is  a  necessary 
ingredient  in  the  offense  be  omitted  in  the  indictment,  such 
omission  vitiates  the  indictment,  and  the  defendant  may  avail 
himself  of  it  by  a  demurrer,  motion  in  arrest  of  judgment,  or 
writ  of  error.  (Archbold's  Crim.  Plead.  42,  43.)  Defendant 
may  have  been  excluded  by  being  deterred  from  going  in,  or 
by  being  put  out  after  he  got  in.  (See  Webster's  Dictionary : 
People  v.  Wither,  4  Park.  10 ;  People  v.  Allen,  5  Denio,  77.) 
The  statute  of  jeofails  does  not  cure  defects  of  this  character. 
(Code  of  Crim.  Pro.  §  284,  subds.  6,  7.) 

George  P.  Pudney  for  respondent,  The  law  gives  to  every 
person  and  citizen  certain  rights,  called  civil  rights,  from  which 
he  shall  not  be  excluded  by  reason  of  his  race  or  color  The 
rights  thus  given  are  the  equal  enjoyment  of  the  privileges 
furnished  by  managers  and  owners  of  places  of  public  amuse- 
ments, which  would  include  theaters,  skating  rinks,  and  any 
other  place  of  public  amusement.  {Munn  v.  Illinois,  94 
IT.  S.  113  ;  Ex  parte  Virginia,  100  id.  339;  Joseph  v.  Bid- 
well,  28  La.  An.  375 ;   United  States  v.  Newcomer,  11  Phila. 
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[Pa.]  519.)  Section  383  of  the  Penal  Code  does  not  infringe 
upon  the  United  States  laws  or  Constitution,  nor  does  it  deprive 
the  owner  of  his  property,  or  of  its  tise,  so  as  to  be  obnoxious 
to  the  restraints  of  article  5  of  the  amendments  of  the  Con- 
stitution of  the  United  States,  or  of  section  1,  article  1  of  the 
Constitution  of  this  state.  (FranMin  v.  Schermerhorn,  8 
Hun,  112;  WaUack  v.  Mayor,  etc.,  3  id.  84;  67  K  Y.  23; 
Bertholf  v.  O'Reilly,  74  K  Y.  509,  522 ;  Munn  v.  State  of 
Illinois,  69  HI.  80 ;  affirmed,  94  U.  S.  113 ;  Thorpe  v.  R.  A  B. 
R.  R.  Co.,  27  Vt.  140 ;  Neuendorf  v.  Duryea,  69  N.  Y.  557 ; 
People  v.  West,  106  id.  296;  Fire  Department  v.  Noble, 
3  E.  D.  Smith,  452.)  No  discrimination  is  permitted  or 
allowed  against  a  citizen  by  reason  of  race  or  color,  in  the  use 
and  enjoyment  of  certain  property  of  a  public  or  quasi  public 
character,  by  law.  Hotels,  railroad  care,  or  other  conveyances 
used  by  common  carriers  in  their  business  are  made  such 
property,  and  places  of  amusements  are  made  such  property 
by  the  Penal  Code.  (Comm.  v.  Duane,  98  Mass.  1 ;  Mur- 
ray's Lessee  v.  Hoboken  Land  and  Imp,  Co.,  18  How.  272; 
Ogden  v.  Saunders,  12  Wheat.  259 ;  Munn  v.  State  of  Illi- 
nois, 94  U.  S.  113.)  Under  the  general  grant  of  power,  the 
exercise  of  a  legislative  power  by  the  state  legislature  will 
be  presumed  constitutional,  and  will  be  sustained  unless 
brought  clearly  within  some  of  the  exceptions  of  the  Con- . 
stitution;  an  adverse  or  doubtful  construction  is  not  suffi- 
cient to  condemn  an  act.  (Gilbert  El.  R.  Co.  v.  Andersony 
3  Abb.  K  C.  434 ;  Chicago  v.  Smith,  62  111.  268 ;  Oulman  v. 
Iron  Co.,  5  W.  Ya.  22 ;  Bertlwlf  v.  CReil/y,  74  K  Y.  509 ; 
People  v.  Huntington,  4  N.  Y.  Leg.  Obs.  187;  Clarke 
v.  City  of  Rochester,  24  Barb.  446 ;  People  v.  West,  106 
K  Y.  295.) 

Andrews,  J.  Section  383  of  the  Penal  Code  declares  that 
"  no  citizen  of  this  state  can,  by  reason  of  race,  color  or  pre- 
vious condition  of  servitude,  be  excluded  from  the  equal 
enjoyment  of  any  accommodation,  facility  or  privilege  fur- 
nished by  inn-keepers  or  common  carriers,,  or  by  owners, 
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managers,  or  lessees  of  theaters  or  other jdacesof  amusement, 
by  teachers  and  officers  of  common  schools  andpublic  institu- 
tions  of  learning,  or  by  cemetery  associations."  The  violation 
of  this  section  is  made  a  misdemeanor,  punishable  by  fine  of 
not  less  than  fifty  nor  more  than  five  hundred  dollars. 

The  defendant  and  one  Scott,  in  the  year  1884,  were  the 
owners  and  proprietors  of  a  skating  rink  in  the  village  of 
Norwich,  in  this  state,  erected  in  that  year  upon  their  own 
lands.  Prior  to  June  13,  1884,  they  announced,  through  the 
public  press  and  otherwise,  that  the  rink  would  be  opened  on 
the  evening  of  that  day,  and  they  arranged  with  the  "Apollo  " 
club,  of  Binghamton,  to  attend  the  opening  to  give  an  exhibi- 
tion of  roller  skating,  the  profits  of  the  entertainment  to  be 
divided  between  the  club  and  the  proprietors  of  the  rink. 
Tickets  of  admission  were  sold  on  the  evening  in  question  by 
the  agents  of  the  proprietor,  at  the  office  on  the  premises,  but 
persons  who  had  not  procured  tickets  were  admitted  on  pay- 
ment of  the  charge  for  admission  at  the  door.  Several  hundred 
persons  attended  the  exhibition.  During  the  evening  three 
colored  men  made  application  to  purchase  tickets  at  the  office 
where  tickets  were  sold,  but  the  agents  of  the  proprietors, 
having  charge  of  the  sale,  acting  in  accordance  with  the 
instructions  of  the  defendant,  refused  to  sell  them  tickets 
because  they  were  persons  of  color,  and  they  were  so  informed 
at  the  time.  The  defendant  was  indicted  under  the  section 
of  the  Penal  Code  above  quoted,  the  indictment  alleging,  in 
substance  that  the  defendant,  being  one  of  the  owners  of  a 
skating  rink,  a  place  of  amusement,  did,  on  the  day  named, 
exclude  from  said  skating  rink,  and  from  the  equal  enjoyment 
of  any  and  all  accommodation,  facility  and  privilege  of  said 
skating  rink,  George  F.  Breed,  William  Wyckoff,  Charles 
Bobbins  and  others,  all  being  citizens  of  the  state,  by  reason 
of  race  and  color,  etc.  The  objection  is  now  taken  that  the 
indictment  is  defective,  in  substance,  in  not  averring  the 
means  by  which  the  exclusion  of  the  persons  mentioned 
was  effected.  The  objection  is  untenable.  ,  The  indict- 
ment   follows    the     statute,    and    it    was     not     necessary 
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to  aver,  with  any  greater  particularity  than  was  used, 
the  circumstances  constituting  the  offense.  (People  v.  West, 
106  N.  Y.  293.)  Nor  is  there  any  force  in  the  sugges- 
tion that  proof  of  a  refusal  to  sell  to  the  colored  men  tickets 
of  admission  at  the  office  did  not  support  the  allegation  that 
they  were  excluded  from  the  rink.  The  defendant  provided 
tickets  as  evidence  of  the  right  of  persons  having  them  to 
admission.  He  refused  to  furnish  this  evidence  to  the  persons 
named  in  the  indictment,  which  was  furnished  to  all  others 
who  applied,  placing  the  refusal  on  a  ground  which  justified 
the  applicants  in  supposing,  and  the  jury  in  finding,  that  the 
defendant  thereby  intended  to  exclude  them,  and  did  thereby 
exclude  them,  from  the  rink. 

The  real  question  in  the  case  arises  upon  the  contention  of 
the  counsel  for  the  appellant  that  the  statute  upon  which  the 
indictment  is  founded,  so  far  as  it  undertakes  to  prescribe  that 
the  owner  of  a  place  of  amusement  shall  not  exclude  there- 
from any  citizen  by  reason  of  race,  color  or  previous  condition 
/  of  servitude,  is  an  unconstitutional  interference  with  private 
J  rights,  in  that  it  restricts  the  owner  of  property  in  respect  to 
I  its  lawful  use,  and  as  to  an  incident  which  is  not  a  legitimate 
\  matter  of  regulation  by  law. 

The  legislation  in  question  is  not  without  precedent.  The 
act  of  congress  of  March  1,  1875,  entitled  "  An  act  to  protect 
all  persons  in  their  civil  rights"  (18  TJ.  S.  Stat,  at  Large, 
335),  contains  a  section  identical  in  import  with  section  383 
of  the  Penal  Code,  except  that  it  is  still  broader  in  its  scope, 
and  secures,  not  to  citizens  only,  but  to  all  persons  within  the 
jurisdiction  of  the  United  States,  the  equal  enjoyment  of 
the  accommodation,  advantages,  facilities  and  privileges 
of  "  inns,  public  conveyances  on  land  and  water,  theaters  and 
other  places  of  public  amusement,  subject  only  to  the  limita- 
tions established  by  law,  and  applicable  to  citizens  of  every  race 
and  color,  regardless  of  any  previous  condition  of  servitude." 
The  "Civil  Rights  Act"  of  Mississippi,  paased  February  7, 
1873,  contains  a  similar  provision.  In  Louisiana  the  matter 
is  made  the  subject  of  a  constitutional  enactment,  ordaining 


1888.1  People  v.  King.  423 

Opinion  of  the  Court,  per  Andrews,  J. 

that  "  all  persons  shall  enjoy  equal  rights  and  privileges,  etc., 
in  every  place  of  public  resort ; "  and  this  was  supplemented  by 
acts  of  the  legislature  of  Louisiana,  passed  in  1870  and  1871. 

It  is  not  necessary,  at  this  day,  to  enter  into  any  argument 
to  prove  that  the  clause  in  the  bill  of  rights  that  no  person 
shall  "  be  deprived  of  life,  liberty  or  property  without  due 
process  of  law "  (Const.,  art.  1,  §  6),  is  to  have  a  large  and 
liberal  interpretation,  and  that  the  fundamental  principle  of 
free  government,  expressed  in  these  words,  protects  not  only 
life,  liberty  and  property,  in  a  strict  and  technical  sense, 
against  unlawful  invasion  by  the  government,  in  the  exertion 
of  governmental  power  in  any  of  its  departments,  but  also 
protects  every  essential  incident  to  the  enjoyment  of  those 
rights.  The  interpretation  of  tliis  time-honored  clause  lias 
been  considered,  in  recent  cases  in  this  court,  with  a  fullness 
and  completeness  which  leaves  nothing  to  be  said  by  way  of 
support  or  illustration.  (  Wynehamer  v.  People,  13  N".  Y. 
378 ;  Bertholf  v.  O'lieiUy,  74  id.  509 ;  In  re  Jacobs,  98  id. 
98 ;  People  v.  Marx,  99  id.  377.) 

But,  as  the  language  of  the  constitutional  prohibition  implies, 
life,  liberty  and  property  may  be  justly  affected  by  law,  and 
the  statutes  abound  in  examples  of  legislation  limiting  or  regu- 
lating the  use  of  private  property,  restraining  freedom  of 
personal  action  or  controlling  individual  conduct,  which,  by 
common  consent,  do  not  transcend  the  limitations  of  the 
Constitution.  This  legislation  is  under  what,  for  lack  of  a 
better  name,  is  called  the  police  power  of  the  state,  a  power 
incapable  of  exact  definition,  but  the  existence  of  which  is 
essential  to  every  well-ordered  government.  By  means  of  this  j 
power  the  legislature  exercises  a  supervision  over  matters^ 
involving  the  common  weal  and  enforces  the  observance,  by 
each  individual  member  of  society,  of  the  duties  which  he 
owes  to  others  and  to  the  community  at  large.  It  may  be 
exerted  whenever  necessary  to  secure  the  peace,  good  order, 
health,  morals  and  general  welfare  of  the  community,  and  the 
propriety  of  its  exercise  within  constitutional  limits  is  purely 
a  matter  of  legislative  discretion  with  which  the  courts  cannot 
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interfere.  In  short,  the  police  power  covers  a  wide  range  of 
particular  unexpressed  powers  reserved  to  the  state  affecting 
freedom  of  action,  personal  conduct  and  the  use  and  control 
of  property.  "  All  property,"  said  Shaw,  Ch.  J.,  in  Comm.  v. 
Alger  (7  Cush.  85), "  is  held  subject  to  those  general  regulations 
which  are  necessary  to  the  common  good  and  general  welfare." 
This  power,  of  course,  is  subject  to  limitations.  The  line  of 
demarcation  between  its  lawful  and  unlawful  exercise,  it  is 
often  difficult  to  trace.  We  have  held  that  it  cannot  be 
exerted  for  the  destruction  of  property  lawfully  held  and 
acquired  under  existing  laws,  or  of  any  of  the  essential  attri- 
butes of  such  property  (  Wynehamer  v.  People,  supra) ;  nor  to 
deprive  an  individual  of  the  right  to  pursue  a  lawful  business 
on  his  own  premises,  not  injurious  to  the  public  health,  or 
otherwise  inimical  to  the  public  interests  {In  re  Jacobs,  supra)  ; 
nor  to  prevent  the  manufacture  or  sale  of  a  useful  article  of 
food.  {People  v.  Marx,  supra.)  But  we  have  held  that  the 
legislature  may  lawfully  subject  the  owner  of  premises  to 
pecuniary  liability  for  injuries  resulting  from  intoxication 
caused  in  whole  or  in  part  by  the  use  of  liquor  sold  by  the 
lessee  therein,  although  the  sale  itself  was  lawful  {Berihdf  v. 
O^ReiUy,  supra)  ;•  and  it  was  held  by  the  Supreme  Court  of 
the  United  States  in  Murm  v.  Illinois  (94  U.  S.  113),  that  a 
state  law  regulating  the  licensing  of  elevators  for  the  handling 
and  storage  of  grain,  and  fixing  a  maximum  charge  therefor, 
was  not  repugnant  to  that  part  of  the  fourteenth  amendment 
of  the  Constitution  of  the  United  States  which  ordains  that 
"no  state  shall  deprive  any  person  of  life,  liberty  or  property 
without  due  process  of  law." 

In  considering  whether  the  enactment  of  section  383  of  the 
Penal  Code  transcends  legislative  power,  it  is  important  to 
have  in  mind  the  purpose  of  the  enactment.  It  cannot  be 
doubted  that  it  was  enacted  with  special  reference  to  citi- 
zens of  African  descent,  nor  is  there  any  doubt  that  the 
policy  which  dictated  the  legislation  was  to  secure  to  such 
persons  equal  rights  with  white  persons  to  the  facilities  fur- 
nished by  carriers,  innkeepers,  theaters,  schools  and  places  of 
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public  amusement.  The  race  prejudice  against  persons  of  color, 
which  had  its  root,  in  part  at  least,  in  the  system  of  slavery, 
was  by  no  means  extinguished  when,  by  law,  the  slaves  became 
freemen  and  citizens.  But  this  great  act  of  justice  towards 
an  oppressed  and  enslaved  people  imposed  upon  the  nation 
great  responsibilities.  They  became  entitled  to  all  the  privi- 
leges of  citizenship,  although  the  great  mass  of  them  were 
poorly  prepared  to  discharge  its  obligations.  The  nation 
secured  the  inviolability  of  the  freedom  of  the  colored  race 
and  their  rights  as  citizens  by  the  thirteenth,  fourteenth 
and  fifteenth  amendments  of  the  Constitution  of  the  United 
States.  The  fourteenth  amendment  ordained,  among  other 
things,  that  "  No  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States  *  *  *  nor  deny  to  any  person  within 
its  jurisdiction,  the  equal  protection  of  the  laws."  The 
construction  of  the  fourteenth  amendment  has  come  under 
the  consideration  of  the  Supreme  Court  of  the  United 
States  in  several  cases,  among  others,  in  two  cases  known  as 
the  jury  cases — Strauder  v.  West  Virginia  (100  U.  S.  303),  and 
Ex  parte  Virginia  (id.  339).  In  the  case  first  mentioned  it 
was  held  that  a  state  law  confining  the  selection  of  jurors  to 
white  persons  was  in  contravention  of  the  fourteenth  amend- 
ment, and  in  the  second,  that  the  action  of  the  state  officer 
invested  with  the  power  to  select  jurors,  excluding  all  colored 
persons  from  the  lists,  was  also  repugnant  to  its  provisions. 
In  Strauder  v.West  Virginia,  Strong,  J.,  speaking  for  the 
majority  of  the  court,  said :  "  The  words  of  the  amendment, 
it  is  true,  are  prohibitory,  but  they  contain  a  necessary  impli- 
cation of  a  positive  immunity  or  right  most  valuable  to  the 
colored  men,  the  right  of  exemption  from  unfriendly  legisla- 
tion against  them  distinctively  as  colored ;  exemption  from 
legal  discrimination  implying  inferiority  in  civil  society, 
lessening  the  security  of  their  enjoyment  of  the  rights  which 
others  enjoy,  and  discriminations  which  are  steps  toward 
reducing  them  to  the  condition  of  a  subject  race." 

We  have  referred  to  these  amendments  and  to  the  cases 
Siokels  — Vol.  LXV.     54 
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construing  them,  because  they  disclose  the  fact  that,  in  the 
judgment  of  the  nation,  the  public  welfare  required  that  no 
state  should  be  permitted  to  establish  by  law  such  a  discrimi- 
nation against  persons  of  color  as  was  made  by  the  defendant 
in  this  case,  for  we  think  it  incontestable,  that  a  State  law 
excluding  colored  people  from  admission  to  places  of  public] 
amusement  would  be  considered  as  a  violation  of  the  Federal 
Constitution.  It  would  seem,  indeed,  in  view  of  the  act  of 
March  1,  1875,  that,  in  the  opinion  of  congress,  the  amend- 
ments had  a  much  broader  scope,  and  prevented  not  only  dis- 
criminating legislation  of  this  character  by  the  state,  but  also 
such  discrimination  by  individuals,  since  the  jurisdiction  of 
congress  to  pass  a  law  forbidding  the  exclusion  of  persons  of 
color  from  places  of  public  amusement,  and  annexing  a  penalty 
for  its  violation,  must  be  derived,  if  it  exists,  from  the  thir- 
teenth, fourteenth  and  fifteenth  amendments.  It  cannot  be 
doubted  that  before  they  were  adopted  the  power  to  enact 
such  a  regulation  resided  exclusively  in  the  states.  But,  indg- 
jjenjjenjjy  of  the  inference  arising  from  the  solemn  assertion 
by  the  nation,  through  its  action  in  adopting  the  amendments, 
that  legal  discriminations  against  persons  of  color  by  the  action 
of  states  was  opposed  to  the  public  welfare,  it  is  not  difficult 
to  see  that  there  is  a  public  interest  which  justified  the  enact- 
ment of  section  385  of  the  Code,  provided  it  did  not  overstep 
the  limits  of  lawful  interference  with  the  uses  of  private 
property.  The  members  of  the  African  race,  born  or  natural- 
ized in  this  country,  are  citizens  of  the  states  where  they 
reside  and  of  the  United  States.  Both  justice  and  the  public 
interest  concur  in  a  policy  which  shall  elevate  them  as  indi- 
viduals and  relieve  them  from  oppressive  or  degrading  dis- 
crimination, and  which  shall  encourage  and  cultivate  a  spirit 
which  will  make  them  self-respecting,  contented  and  loyal 
citizens,  and  give  them  a  fair  chance  in  the  struggle  of  life, 
weighted,  as  they  are  at  best,  with  so  many  disadvantages. 
It  is  evident  that  to  exclude  colored  people  from  places  of 
public  resort  on  account  of  their  race  is  t©  fix  upon  them  a 
brand  of  inferiority,  and  tends  to  fix  their  position  as  a  servile 
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and  dependent  people.  It  is,  of  course,  impossible  to  enforce 
social  equality  by  law.  But  the  law  in  question  simply 
insures  to  colored  citizens  the  right  to  admission,  on  equal 
terms  Math  others,  to  public  resorts  and  to  equal  enjoyment 
of  privileges  of  a  quasi  public  character..  The  law  can- 
not be  set  aside,  because  it  has  no  basis  in  the  public 
interest,  and  the  promotion  of  the  public  good  is  the  main 
purpose  for  which  .the  police  power  may  be  exerted ;  and 
whether,  in  a  given  case,  it  shall  be  exerted  or  not,  the  legis- 
lature is  the  sole  judge,  and  a  law  will  not  be  held  invalid  j 
because,  in  the  judgment  of  a  court,  its  enactment  was  inex-  / 
pedicnt  or  unwise. 

The  final  question,  therefore,  is,  does  the  law  in  question 
invade  the  right  of  property  protected  by  the  Constitution  ? 
The  state  could  not  pass  a  law  making  the  discrimination  made  / 
by  the  defendant.     The  amendments  to  the  Federal  Constitu- 
tion would  forbid  it.   May  not  the  state  impose  upon  individuals  I 
having  places  of  public  resort  the  same  restriction  which  the  / 
Federal  Constitution  places  upon  the  6tate.?  It  is  not  claimed 
that  that  part  of  the  statute  giving  to  colored  people  equal 
rights,  at  the  hands  of  innkeepers  and  common  carriers,  is  an 
infraction  of  the  Constitution.     But  the  business  of  an  inn- 
keeper or  a  common  carrier,  when  conducted  by  an  individual, 
is  a  private  business,  receiving  no  special  privilege  or  protection 
from  the  state.     By  the  common  law,  innkeepers  and  common 
carriers  are  bound  to  furnish  equal  facilities  to  all,  without  dis- 
crimination, because  public  policy   requires  them  so  to  do. 
The  business  of  conducting  a  theater  or  place  of  public  amuse-    -, 
ment  is  also  a  private  business  in  which  any  one  may  engage,  in    , 
the  absence  of  any  statute  or  ordinance.     But  it  has  been  the  / 
practice,  which  has  passed  unchallenged,  for  the  legislature  to 
confer  upon  municipalities  the  power  to  regulate  by  ordinance 
the  licensing  of  theaters  and  shows,  and  to  enforce  restrictions 
relating  to  such  places,  in  the  public  interest,  and  no  one 
claims  that  such   statutes   are  an  invasion  of   the   right  of 
liberty  or  property  guaranteed  by  the  Constitution. 
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The  statute  in  question  assumes  to  regulate  the  con- 
duct of  owners  or  managers  of  places  of  public  resort  in 
the  respect  mentioned.  The  principle  stated  by  Watte, 
Ch.  J.,  in  Munn  v.  Illinois  (supra)9  which  received  the 
assent  of  the  majority  of  the  court,  applies  in  this  case. 
"  Where,"  says  the  chief  justice,  "  one  devotes  his  property  to 
a  use  in  which  the  public  have  an  interest,  he,  in  effect,  grants 
to  the  public  an  interest  in  that  use,  and.  must  submit  to  be 
controlled  by  the  public  for  the  common  good,  to  the  extent 
of  the  interest  he  has  thus  created."  In  the  judgment  of  the 
legislature  the  public  had  an  interest  to  prevent  race  discrim- 
ination between  citizens,  on  the  part  of  persons  maintaining 
places  of  public  amusement,  and  the  quasi  public  use  to  which 
the  owner  of  such  a  place  devoted  his  property,  gives  the 
legislature  a  right  to  interfere.  If  the  defendant,  instead  of 
basing  his  exclusion  of  a  class  of  citizens  upon  color,  had  made 
a  rule  excluding  all  Germans,  or  all  Irishmen,  or  all  Jews,  the 
law  as  applied  to  such  a  case  would  have  seemed  entirely  reason- 
able. (  United  States  v.  Newcombe  [U.  S.  Disk  Ct.]  4  Phila. 
519.)  But  the  principle  is  the  same,  and  if  the  law  could  be 
sustained  in  the  one  case,  it  may  in  the  other.  The  validity  of 
similar  statutes  in  Mississippi  and  Louisiana  has  been  sustained 
by  the  courts  in  those  states.  (Donnelly .^The  State,  48  Miss. 
661 ;  Joseph  v.  Bidwell,  2S  La.  382.)/"fhe  statute  does  not 
interfere  with  private  entertainments  or  prevent  persons  not 
engaged  in  the  business  of  keeping  a  place  of  public  amuse- 
ment, from  regulating  admission  to  social,  public  or  pri- 
vate entertainments  given  by  them  as  they  may  deem  best, 
nor  does  it  seek  to  compel  social  equality.  It  was,  we  think, 
a  valid  exercise  of  the  police  power  of  the  state  over  a  subject 
within  the  cognizance  of  the  legislature.^ 

The  judgment  should  be  affirmed. 

All  concur,  except  Peokham  and  Gbay,  J  J.,  dissenting; 
Ruger,  Ch.  J.,  concurring  in  result. 

Judgment  affirmed. 
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Lucy  Wainman,  Respondent,  v.  Isaac  Hampton,  Impleaded,     IS  1m\ 
etc.,  Appellant.  j#jg 

In  a  complaint  in  an  action  for  partition,  brought  before  the  going  into 
effect  of  the  provisions  of  the  Code  of  Civil  Procedure  in  reference  to 
such  actions,  it  was  not  necessary  to  aver  that  the  parties  or  those  from 
whom  they  derived  title  were  ever  in  possession.  An  averment  of  owner- 
ship in  fee  is  all  that  was  required,  and  a  constructive  possession,  such  as 
the  law  draws  to  the  title,  was  sufficient  for  the  maintenance  of  the 
action. 

In  such  an  action  the  complaint  alleged  title  in  plaintiff  as  tenant  in  common 
with  defendants  and  as  one  of  the  heirs  of  a  common  ancestor.  H.,  one 
of  the  defendants,  set  up  in  his  answer  as  a  counter-claim,  a  parol  agree- 
ment on  the  part  of  plaintiff  to  sell  and  convey  to  him  her  interest;  that, 
relying  upon  said  agreement,  he  went  into  possession  and  had  made  valu- 
able improvements  and  asked  for  specific  performance  thereof.  These 
averments  were  put  in  issue  by  a  reply.  On  the  trial  H.  moved  to  dis- 
miss the  complaint  on  the  ground  that,  under  the  pleadings,  questions  of 
title  were  involved  which  could  not  be  tried  in  the  action.  Held,  that 
the  motion  was  properly  denied  as  there  was  no  denial  of  plaintiff's  title 
as  set  forth  in  the  complaint;  that  the  allegations  in  the  answer  formed 
an  issue  of  equitable  cognizance  to  be  tried  by  the  court,  and  it  was 
properly  tried  in  the  action. 

There  was  no  averment  in  the  said  answer  of  possession  adverse  to  plaintiff 
or  that  H.  had  ousted  her,  and  there  was  no  proof  of  such  possession  or 
ouster.  The  proof  tended  to  show  that  H.  went  into  possession  either 
as  administrator  of  the  estate  of  the  common  ancestor  or  as  one  of  the 
tenants  in  common.  Held,  that  the  possession  of  H.  must  be  referred  to 
his  right  as  tenant  in  common,  and  so  did  not  stand  in  the  way  of  the 
maintenance  of  the  action. 

The  evidence  tended  to  show  that  plaintiff's  agreement  to  sell  was  upon 
condition  that  all  the  other  heirs  would  agree  to  sell  upon  the  same  terms. 
Nothing  was  paid  by  H.  thereon.  At  the  time  of  the  commencement  of 
the  action  all  of  said  heirs  had  not  agreed  to  sell,  and  it  did  not  appear 
that  the  improvements  made  by  H.  were  of  greater  value  than  the 
income  received  by  him.  Held,  that  the  evidence  failed  to  sustain  the 
counter-claim. 

It  teems  that  if  a  definite  and  complete  oral  agreement  had  been  made,  it 
would  have  been  void  under  the  statute  of  frauds,  as  no  part  perform- 
ance was  shown. 

H.  did  not,  in  his  answer  or  upon  trial,  ask  that  any  account  be  taken  of 
the  improvements  made  by  him,  or  that  he  have  any  allowance  therefor. 
Held,  that  a  refusal  to  make  such  an  allowance  was  proper. 
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Where,  after  the  submission  and  decision  of  an  action  tried  by  the  court, 
and  upon  settlement  of  a  case  therein,  requests  to  find  upon  questions  of 
fact  were  presented  to  the  court,  held,  that  they  came  too  late  and  a 
refusal  to  find  as  requested  was  proper.    (Code  of  Civ.  Pro.  §  1023.) 

(Argued  June  22,  1888;  decided  October  2,  1888.) 

Appeal,  under  section  1336  of  the  Code  of  Civil  Procedure, 
from  a  final  judgment  of  Special  Term  after  an  affirmance  by 
the  General  Term  of  the  Supreme  Court  in  the  fifth  judicial 
department,  by  an  order  made  October  31,  1884,  of  an 
interlocutory  judgment  herein. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion* 

A.  J.  Abbott  for  appellant.  The  complaint  should  have 
been  dismissed  as  it  contained  no  allegation  that  the  parties, 
or  either  of  them,  was  or  ever  had  been  in  possession  of  the 
lands  in  question,  nor  even  that  the  ancestor,  John  Hampton, 
was  ever  in  possession.  (Code  of  Pro.  §  448 ;  3  R.  S.  [5th  ed.] 
603,  606,  607,  §§  1,  20,  22,  23.)  As  this  action  was 
commenced,  December,  1878,  and  tried  June,  1880, 
before  the  Code  of  Civil  Procedure  in  reference  to  par- 
tition took  effect,  which  was  September  1,  18S0,  the  old 
statutes  of  partition  are  alone  applicable  to  the  case.  (3  R.  S. 
[5th  ed.]  60S,  606,  607,  §§  1,  20,  23 ;  Code  of  Pro.  §  448.) 
Plaintiff  must  bring  her  action  of  ejectment  to  recover  pos- 
session of  her  undivided  interest  in  the  lands,  and  have  her 
right  to  possession  determined,  and  recover  actual  possession, 
before  she  can  maintain  an  action  for  partition.  (Old  Code, 
§  448;  3  R.  S.  [6th  ed.]  583,  §§  20,  22,  1586;  Florence  v. 
Hopkins,  46  N.  T.  182 ;  Miller  v.  McMullin,  68  id.  345, 
352 ;  BrownelZ  v.  Brownell,  19  Wend.  367 ;  German  v. 
Machin,  6  Paige,  288 ;  Burhan*  v.  Burhans,  2  Barb.  Ch. 
398 ;  Van  Schuyver  v.  Mulford,  59  K  T.  426, 430 ;  6  Wait's 
Actions  and  Defenses,  447 ;  3  id.  27,  28 ;  Clasin  v.  Rankin, 
1  Duer,  137 ;  Valentine  v.  Matthews,  12  Wend.  494 ;  4  Wait's 
Actions  and  Defenses,  179 ;  Abb.  Trial  Evidence,  714.)  The 
agreement  of  purchase  and  sale  set  forth  in  the  answer  was 
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fully  proved  upon  the  trial,  and  constitutes  a  perfect  defense 
to  the  plaintiffs  cause  of  action.  (5  Wait's  Actions  and 
Defenses,  798 ;  Iluddleson  v.  Briscoe,  11  Ves.  591 ;  Welford 
v.  Breezely,  1  Ves.  Sr.  8 ;  Fowle  v.  Freeman,  9  id.  351 ;  Free* 
man  v.  Freeman,  43  N.  Y.  34  ;  For d  v.  Knapp,  102  id.  135.) 
Defendant's  practice  in  making  his  requests,  at  the  time  of 
the  settlement  of  the  case,  was  correct.  (  Ward  v.  Craig,  87 
K  Y.  550;  107  id.  360,  372.)  Unless  the  plaintiff  has  an 
actual  or  constructive  possession  partition  cannot  be  main- 
tained. (Strylcer  v.  Syrch,  11  K  I  Legal  Obs.  116; 
0JDouff/ierty  v.  Aldrlch,  5  Denio,  385 ;  Burhans  v.  Bur- 
ham,  2  Barb.  •  Ch.  398 ;  Fleet  v.  Borland,  11  How.  489; 
BrowneU  v.  Brownell,  19  Wend.  367.) 

James  Wood  for  respondent.  The  parties  to  this  action  are 
tenants  in  common.  Heirs  take  as  tenants  in  common. 
(3  K.  S.  [7th  ed.]  2213,  §  17.)  An  action  of  ejectment  could 
not  be  maintained  by  the  plaintiff  to  recover  possession  of  her 
share  of  the  estate,  for  there  was  no  proof  of  an  ouster.  The 
possession  of  the  defendant,  Isaac  Hampton,  was  not  adverse 
to  the  title  of  the  plaintiff.  The  entry  and  possession  of  one 
tenant  in  common  is  for  the  benefit  of  his  co-tenants.  (Beebe 
v.  Griffin,  14  N.  Y.  235 ;  Florence  v.  Hopkins,  46  id.  182.) 
The  agreement  of  sale  did  not  divest  plaintiff  of  her  title,  and 
she  could  not  be  compelled  legally  to  specifically  perform  it. 
(3  K.  S.  [7th  ed.]  2326,  §  8.)  A  parol  contract  for  the  sale 
of  an  interest  in  lands  is  void  by  the  statute  of  frauds,  and 
cannot  be  euf orced,  directly  or  indirectly.  It  confers  no  rights 
and  creates  no  obligations  as  between  the  parties  to  it.  {Dung 
v.  Parker,  52  N.  Y.  494 ;  Byrne  v.  Romaine,  2  Edw.  Ch. 
445 ;  Jervis  v.  Smith,  Hoffm.  Ch.  470 ;  Lord  v.  Underdunct, 
1  Sandf.  Ch.  46;  Wolf  v.  Frost,  4  id.  72;  5  Wait's  Actions 
and  Defenses,  801 ;  Phillips  v.  Thompson,  1  Johns.  Ch.  132.) 

Earl,  J.  This  is  an  action  for  the  partition  of  certain  lands 
situated  in  Livingston  county,  and  it  was  commenced  and  tried 
prior  to  September  1, 1880,  when  the  second  part  of  the  Code  of 
Civil  Procedure  concerning  actions  for  partition  took  effect. 
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Hence  it  is  governed  by  the  provisions  of  the  Revised  Statutes 
relating  to  the  partition  of  lands.  The  complaint  alleged 
that  John  Hampton,  being  the  owner  in  fee  of  the  lands 
described,  died  intestate  in  April,  1877,  leaving  no  widow  or 
issue,  and  that  the  lands  descended  to  the  persons  mentioned 
in  the  complaint  as  his  heirs,  and  were  at  the  commencement 
of  the  action  owned  in  fee  by  the  parties  thereto  in  the  pro- 
portions mentioned,  the  interest  of  the  plaintiff  being  one 
seventy-second  part  thereof.  The  defendant,  Hampton,  in 
his  answer  denied  that  the  plaintiff,  at  the  time  of  the  com- 
mencement of  the  action,  had  the  undivided  estate  in  the 
lands  alleged,  or  that  she  was  in  possession  or  entitled  to  the 
possession  of  the  same ;  and  he  alleged  that  after  the  decease 
of  John  Hampton,  in  February,  1878,  he  entered  into  an 
agreement  with  the  plaintiff  whereby  she  agreed  to  sell  her 
interest  to  him  for  $166.66,  which  he  agreed  to  pay ;  that 
such  agreement  was  on  condition  that  her  brothers  and  sisters 
should  sell  their  shares  for  the  same  price ;  that  at  the  time 
of  making  the  agreement  he  was  desirous  of  making  perma- 
nent and  valuable  improvements  upon  the  lands,  and  so  noti- 
fied the  plaintiff ;  and  that,  as  part  of  the  agreement,  it  was 
agreed  that  he  should  and  would  go  on  and  make  such 
improvements ;  that  he  did  at  different  times  procure  from 
her  brothers  and  sisters,  severally,  agreements  whereby  they 
agreed  to  sell  to  him  their  several  shares,  each  for  $166.66,  or 
thereabouts,  and  that  all  of  them  had  conveyed  their  interests 
to  him,  except  her  sister,  Alice  Timothy ;  that,  relying  upon 
such  agreement,  he  went  into  possession  of  the  lands  and  of 
her  interest  therein  and  put  extensive,  valuable  and  perma- 
nent improvements  thereon ;  that  since  the  agreement  he  has 
been  in  the  exclusive  possession  of  the  lands,  and  has  claimed 
to  be  the  owner  thereof  and  of  her  interest  therein,  and  has 
paid  all  the  taxes  on  the  lands  with  her  knowledge ;  that  after 
the  agreement,  he,  through  his  agent,  tendered  to  her  the 
sum  of  $166.66,  and  requested  a  conveyance  from  her,  which 
she  refused ;  and  he  alleged  that  he  was  ready  and  willing  to 
perform,  and  offered  to  perform  the  agreement  on  his  part; 
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and  he  prayed  judgment  upon  the  agreement  alleged,  as  a 
counter-claim,  that  the  plaintiff  be  compelled  to  convey  her 
interest  to  him,  and  that  he  recover  costs  against  her. 

The  plaintiff  replied  denying  all  the  allegations  of  the 
counter-claim  and  alleging  that  the  defendant  had  had  the 
use,  benefit,  rents  and  profits  of  the  lands;  that  if  he  had 
made  any  improvements  upon  the  lands  they  were  temporary 
and  for  his  own  use  and  made  with  the  avails  of  the  rents 
and  profits  of  the  lands,  and  asking  that  the  avails,  rents  and 
profits  be  set  off  against  any  amount  that  might  be  found 
due  the  defendant  for  the  alleged  improvements. 

The  action  was  brought  to  trial  at  a  Special  Term  and 
judgment  ordering  a  partition  of  the  lands  was  granted  and 
entered,  and  partition  has  been  made  by  commissioners 
appointed  for  that  purpose. 

We  are  of  opinion  that  no  errors  prejudicial  to  the  defend- 
ant were  committed  in  the  court  below.  Most  of  those 
alleged  are  technical  and  do  not  need  extended  consideration. 

1.  At  the  commeucement  of  the  trial  defendant's  counsel 
moved  to  dismiss  the  complaint,  on  the  ground  that  there 
was  no  allegation  therein  that  either  of  the  parties  or  their 
ancestors  had  ever  been  in  possession  of  the  lands.  A  con- 
structive possession,  such  as  the  law  draws  to  the  title,  is 
sufficient  for  the  maintenance  of  the  action.  It  is  alleged 
that  the  ancestor  and  each  of  the  parties  owned  in  fee,  and 
that  is  all  that  is  required.  (3  R.  S.,  [6th  ed.]  584,  §§  8,  9 ; 
BradsKcw  v.  CaUaghan^  8  Johns.  558;  Jenkins  v.  Van 
Schaack,  3  Paige,  242 ;  Beebe  v.  Oriffing,  14  K  T.  235 ; 
Florence  v.  Hophms,  46  K  T.  182.) 

He  also  moved  to  dismiss  the  complaint  on  the  ground  that, 
under  the  pleadings,  questions  of  title  were  involved  which 
could  not  be  tried  in  the  action.  There  was  no  denial  in 
the  answer  of  plaintiff's  title  in  the  lands  as  one  of  the  heirs 
of  the  common  ancestor.  The  only  allegations  affecting  her 
title  were  those  in  reference  to  the  executory  agreement  for 
the  purchase  by  the  defendant  of  her  interest,  and  those 
allegations  formed  an  issue  of  equitable  cognizance  to  be 
Siokel8  — Vol.  LXV.    55 
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tried  by  the  court  and  not  by  a  jury,  and  that  issue  was  prop- 
erly tried  in  this  action. 

2.  There  is  no  allegation  in  the  answer  that  the  defendant 
was  in  the  possession  of  the  lands1  adversely  to  the  plaintiff  or 
that  he  had  ousted  her,  and  there  was  no  proof  of  adverse 
possession  or  of  ouster.  The  proof  tended  to  show  that,  the 
defendant  took  possession  of  the  lands  after  the  death  of 
John  Hampton,  either  as  his  administrator  or  as  one  of  the 
tenants  in  common.  The  proof  does  not  show  that  prior  to 
the  commencement  of  the  action,  he  was  in  possession  of  the 
lands  or  of  her  interest  therein  under  his  agreement  with  her. 
His  possession  must  be  referred  to  his  right  as  tenant  in  com- 
mon, and  it  was  not  for  an  instant  hostile  to  her  in  such  a  sense 
that  without  more  it  could,  if  continued,  create  in  him  a  title 
by  adverse  possession.  Hence  such  possession  as  he  had  did 
not  stand  in  the  way  of  the  maintenance  of  this  action. 

3.  The  only  real  defense  attempted  on  the  trial  was  that 

alleged  in  the  counter-claim  set  up  in  the  defendant's  answer, 

to  wit,  that  he  was,  by  virtue    of  the  agreement  alleged, 

entitled  to  a  conveyance  of  plaintiff's  interest  in  the  lands.* 
****** 

Taking  all  the  letters  and  all  the  oral  evidence  into  considera- 
tion, the  most  that  can  be  said  is  that  there  was  an  agreement 
on  plaintiff's  part  to  sell  upon  a  condition  which  was  never 
performed,  and  the  court  did  not  err  in  refusing  to  compel 
specific  performance  of  the  agreement. 

4.  There  was  no  error  in  refusing  to  allow  the  defendant 
for  improvements  made  upon  the  lands.  He  did  not  in  his 
answer  demand  that  any  account  be  taken  of  such  improve- 
ments or  that  he  have  any  allowance  therefor.  Nor  did  he, 
upon  the  trial,  request  that  such  an  account  be  taken  or  allow- 
ance made.  It  is  a  fair  inference,  from  the  evidence,  that 
the  rents  and  profits  of  the  lands  received  by  him  were  sub- 
stantially equal  in  value  to  the  value  of  the  improvements 
made  thereon  by  him. 

*  The  omitted  portion  of  the  opinion  is  simply  a  resume  of  the  evidence 
as  to  the  alleged  agreement. 
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5.  Subsequent  to  the  submission  and  decision  of  the  cause 
upon  the  settlement  of  the  case,  the  counsel  for  the  defendant 
produced  to  the  trial  judge  certain  requests  to  find  upon 
questions  of  fact,  which  he  refused  to  find.  The  requests 
were  presented  too  late,  and,  for  that  reason  alone,  the  judge 
could  properly  refuse  to  find  the  facts  requested.  (Code, 
§  1023.)  But,  so  far  as  they  were  material,  the  evidence  justi- 
fied the  refusal  to  find  the  facts. 

We  have  given  careful  consideration  to  the  other  points 
argued  on  behalf  of  the  defendant  and  believe  they  require 
no  particular  examination.  They  point  out  no  error  of 
which  the  defendant  can  justly  complain. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Robert  Brown  et  al.,  Respondents,  v.  James  J.  Guthrie, 

Appellant. 


One  M.  and  defendant  entered  into  a  contract  by  which  it  was  agreed 
that,  in  consideration  of  M.'s  executing  to  defendant  his  notes  for  $2,400,  I  no  435 
secured  by  chattel  mortgage  on  all  his  goods  and  chattels,  defendant  166  421 
would  cancel  certain  notes  held  by  him  against  M.,  amounting  to  $980.78; 
loan  him  $800  and  pay  debts  of  his  to  the  amount  of  $619.21  to  such  cred- 
itors as  M.  should  thereafter  designate.  It  was  also  agreed  M. ,  as  the  agent 
of  plaintiff,  should  be  allowed  to  sell  at  public  auction  the  goods  on  credit, 
defendant  to  receive  all  cash  payments  and  notes  taken  on  such  sale, 
retain  out  of  the  same  the  amount  of  M.'s  notes  and  pay  over  to  him  any 
surplus;  defendant  to  be  allowed  $200  for  his  services.  As  part  of  the 
same  transaction  M.  executed  the  notes  and  the  chattel  mortgage,  which, 
however,  did  not  cover  all  his  personal  property,  and  defendant  canceled 
the  notes  held  by  him;  the  creditors  of  M.,  to  whom  payment  was  to  be 
made  were  also  designated.  Defendant  subsequently  advanced  the  $600 
and  paid  the  debts  as  agreed.  Plaintiff  O'M. ,  as  sheriff,  under  an  attach- 
ment in  an  action  by  plaintiff  B.  against  M.  levied  on  the  mortgaged  prop- 
erty. Defendant  thereupon  took  and  sold  the  same  under  his  mortgage. 
In  an  action  for  an  alleged  conversion,  the  referee  found  that  there  was  no 
fraud,  in  fact,  as  against  M.'s  creditors  in  the  transaction.    Held,  that 
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it  was  not  fraudulent  as  matter  of  law,  and  the  action  was  not  main- 
tainable; that  said  transaction  could  not  be  considered  as  a  general  assign- 
ment by  an  insolvent  debtor,  and  so  void  because  it  reserved  to  him  a 
possible  surplus  at  the  expense  of  unpaid  creditors  and  a  right  to  subse- 
quently make  preferences;  as  it  had  none  of  the  elements  of  a  trust,  but 
was  simply  a  transfer  by  chattel  mortgage,  the  consideration  for  which 
was  evidenced  and  settled  by  the  outside  agreement;  that  the  provision 
for  a  sale  on  credit  was  made  harmless  by  the  stipulation  that  defendant 
should  take  the  credits  as  cash. 
The  material  and  essential  characteristic  of  a  general  assignment  is  the 
presence  of  a  trust,  the  assignee  taking  title,  not  as  absolute  owner,  but 
merely  as  trustee  for  the  performance  of  trust  duties. 

(Argued  June  26,  1888;  decided  October  2,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  the  first  Tuesday 
of  January,  1886,  which  reversed  a  judgment  in  favor  of 
defendant,  entered  upon  the  report  of  a  referee.  (Reported 
below,  39  Hun,  29.) 

This  action  was  brought  by  leave  of  the  court,  under  section 
677  of  the  Code,  to  recover  damages  for  the  alleged  conversion 
of  personal  property  levied  upon  by  plaintiff  O'Meara,  as 
sheriff,  by  virtue  of  an  attachment  issued  in  an  action  wherein 
plaintiff  Brown  was  plaintiff  and  one  Morrison  defendant 
The  defendant  here  justified  his  taking  under  a  chattel  mort- 
gage executed  to  him  by  Morrison. 

The  referee  found,  in  substance,  the  following  facts : 

On  October  20,  1883,  defendant  and  said  Morrison  entered 
into  an  agreement,  in  and  by  which,  after  reciting  that  Mor- 
rison was  indebted  to  defendant  in  the  sum  of  $980.79  upon 
certain  promissory  notes  therein  described,  and  was  also 
indebted  to  other  persons  in  a  large  amount,  and  that  he  was 
the  owner  of  certain  personal  property,  which  he  affirmed  to 
be  worth  at  least  $2,500  and  to  be  unincumbered,  and  that  he 
was  desirous  of  obtaining  from  Guthrie  an  additional  loan 
of  $1,200,  or  thereabouts,  it  was  stipulated  and  agreed,  in 
consideration  that  Morrison  would  execute  and  deliver  to 
defendant  his  notes,  to  the  amount  of  $2,400,  and  secure  the 
payment  thereof  by  a  chattel  mortgage  executed  by  him  upon 
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all  the  goods  and  chattels  then  owned  by  him,  defendant  would 
cancel  and  surrender  the  notes  then  held  by  him,  and  would  fur- 
nish to  Morrison  an  additional  loan  of  $600  within  twenty  days ; 
and  would  also  assume  the  payment  of,  and  thereafter  pay,  such 
notes  and  accounts  then  owing  by  Morrison  to  other  parties, 
as  Morrison  should  direct,  to  the  amount  of  $619.21.  It  was 
further  agreed  that  Morrison,  as  the  agent  of  defendant,  should 
be  allowed  to  sell  said  property  at  public  vendue,  on  a  credit 
of  not  to  exceed  one  year,  at  such  time  before  the  first  day  of 
April,  then  next,  as  should  suit  the  convenience  of  Morrison, 
and  should  personally  receive  and  receipt  for  all  cash  pay- 
ments and  notes  taken  at  such  sale,  and  retain  the  same  to 
the  amount  of  the  $2,400  notes,  to  apply  in  payment  of  said 
notes  as  they  matured,  defendant  to  account  to,  and  pay  over 
to,  Morrison  any  surplus.  It  was  further  agreed  that  defend- 
ant should  be  allowed  $200  for  his  services  in  the  premises. 
On  the  same  day,  and  as  part  of  the  same  transaction,  Mor- 
rison executed  to  defendant  his  notes  for  the  $2,400,  as 
agreed,  and  also  the  chattel  mortgage  in  question,  to  secure 
the  payment  thereof.  The  mortgage  authorized  defendant 
to  take  possession  of  the  mortgaged  property,  and  sell  the 
same  in  case  of  non-payment  of  said  debt,  at  maturity,  or 
in  case  he  should  at  any  time  deem  the  property  or  debt 
unsafe.  The  mortgage  made  no  reference  to  the  agrement. 
Defendant,  at  the  same  time,  canceled  the  notes  for  $980.79, 
then  held  by  him.  It  appeared  by  the  evidence  that  defend- 
ant gave  Morrison  three  checks  for  $800  each,  at  the  same 
time  directing  Morrison  to  deliver  those  checks  to  one  Duncan 
McRae,  with  instructions  to  retain  them  until  he  called  for 
them.  Defendant  called  on  McRae  the  same  day  and  the 
checks  were  returned  to  him  by  McRae.  The  referee  also 
found  that,  on  November  third,  defendant  advanced  Morrison 
$600  in  cash  in  pursuance  of  the  agreement.  At  the  time  of 
the  execution  of  the  agreement,  Morrison  made  a  statement 
to  defendant  of  the  persons  to  whom  he  was  then  indebted, 
and  the  amount  he  was  owing  them,  respectively,  and  whom 
he  desired  that  defendant  should  pay  to  the  amount  of  $619.21, 
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in  pursuance  of  the  terms  of  the  agreement,  and  defendant 
subsequently  paid  thereon  the  total  sum  of  $401.28.  The 
referee  also  found  that  the  said  chattel  mortgage  "  was  not 
made,  executed  or  delivered  with  the  intent  to  hinder,  delay 
or  defraud  the  creditors  of  said  Morrison,  but  the  same  was 
given  and  received  in  good  faith  for  a  valuable  consideration," 
and  was  "  a  good  and  valuable  security  and  lien  upon  the  per- 
sonal property  therein  described." 

A.  J.  Abbott  for  appellant.  The  affidavit  upon  which  the 
attachment  was  issued,  is  utterly  defective,  and  does  not  set 
forth  "  facts  "  showing  judicially  a  cause  of  action.  (Code 
Civ.  Pro.  §  636.)  Guthrie  being  in  actual  possession  of  the 
property,  at  the  time  the  attachment  was  levied,  could  hold  it 
as  against  a  void  attachment.  (1  Bliss  Code  [2d  ed.],  §  636 ; 
13  How.  349  ;  16  Barb.  369 ;  Ellison  v.  Benstein,  60  How. 
145;  44  N.  Y.  271,  274;  Gould's  Annual  Dig.  1881,  202, 
293,  §§  213,  216,  222;  3  Law  Bull.  9;  4  id.  1 ;  Stevens  v. 
Middleton,  26  Hun,  470 ;  17  How.  559 ;  7  Rob.  199 ;  3  Sand. 
703;  67  Barb.,  330;  Steuben  Co.  Bank  v.  ATberger,  78 
N.  Y.  252;  Martm  v.  Pool,  4  Hun,  638;  67  How.  Pr. 
188;  Red.  Sur.  [3d  ed.]  47,  48;  1  Rumsey's  Pr.  317,  323; 
Dogan  v.  Sickle,  15  N.  Y.  248 ;  FUetmum  v.  Sickle,  13 
id.  560;  Oeldschrrddt  v.  Herchorn,  id.  560;  Kneeland  on 
Attachments,  §§  237,  435,  436,  437,  438,  443  ;  Springfield  v. 
Fields,  7  Code  of  Civ.  Pro.  R.  356.)  The  clause  in  the  agree- 
ment giving  Morrison  the  privilege  of  sale,  etc.,  was  not 
fraudulent.  {Ford  v.  Williams,  24  K  Y.  359 ;  ConUin  v. 
Shelly,  28  id.  360;  Brockert  v.  Homey,  91  id.  214;  Caring 
v.  Richmond,  22  Hun,  369 ;  Miller  v.  Lockwood,  32  N.  Y. 
293  ;  Bayer  Wheel  Co.  v.  Fielding,  101  id.  504 ;  Bine  v.  Bowe, 
Sup.  Ct.,  Gen.  T.,  First  Dept,  Oct.  27, 1887 ;  11  N.  Y.  State 
Rep.  [No.  3]  484.)  The  levy  made  under  the  attachment 
was  not  a  good  levy.  The  property  at  the  time  being  in  the 
actual  possession  and  control  of  the  defendant  Guthrie,  and 
never  having  been  reduced  to  the  possession  and  control  of  the 
sheriff.    (Code  C.  P.  §  649,  subd.  2.)    In  this  case  the  lien  of 
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the  attachment  was  extinguished  by  the  return  of  the  execu- 
tion unsatisfied.  (Code  Civ.  Pro.  §§706,  708,  subd.  3, 
1369,  1770,  subd.  2,  1240.)  The  supplementary  proceed- 
ings operated  as  a  discharge  of  the  attachment  The  order 
supplementary  gave  lien  superseding  the  attachment.  (2  Bliss 
Code,  544,  545,  §§  2464,  2468  and  notes.)  The  receiver  was 
vested,  as  such,  with  the  property.  (11  Abb.  Pr.  [N.  S.] 
78;  4  How.  Pr.  178.) 

J.  W.  Taylor  for  respondents.  A  debtor  cannot  put  his 
property  beyond  the  reach  of  his  creditors  by  aligning  it  to 
trustees  for  the  payment  of  his  debts,  unless  at  the  time  he 
definitely  settles  their  respective  rights  under  the  conveyance. 
(Opinion  General  Term,  134 ;  Hyslop  v.  Clarke,  14  Johns. 
458 ;  Wahenum  v.  Grover,  4  Paige,  41 ;  S.  C.9 11  Wend.  187 ; 
Barnum  v.  Hempstead,  7  Paige,  568,  570 ;  Sheldon  v.  Dodge, 
4  Den.  217 ;  Bowdman  v.  HalMday,  10  Paige,  223 ;  Kvrchds 
v.  Schloss,  49  How.  Pr.  284 ;  AveriU  v.  Louche,  6  Barb.  470 ; 
Strong  v.  Skmner,  4  id.  546;  McCormeU  v.  Sherwood,  84 
N.  Y.  522;  Barney  v.  Griffin,  2  id.  365;  Bridgman  v. 
TUUnghast,  13  id.  215 ;  Haydock  v.  Coope,  53  id.  68 ;  Elias 
v.  Farley,  3  Keyes,  398 ;  Goodrich  v.  Downs,  6  Hill,  438 ; 
McLchie  v.  Cairns,  5  Cow.  449 ;  Jackson  v.  Parker,  9  id.  73 ; 
Knapp  v.  McGowcm,  96  N.  T.  85 ;  Cottomb  v.  Caldwell,  16 
id.  484 ;  Young  v.  Herrman,  66  id.  374 ;  Curtis  v.  Lecwitt, 
15  id.  130, 131-144, 175 ;  Leitch  v.  HolMster,  4  id.  211.)  The 
provision  found  in  both  instruments  authorizing  the  mortgagor 
to  retain  possession  of  the  property  and  to  sell  the  same  at 
public  auction  at  such  time  as  should  suit  his  convenience  and 
on  credit  was  unlawful.  (Southard  v.  Benner,  72  N.  Y. 
424;  Nicholson  v.  Zeamtt,  6  id.  510;  Burdick  v.  Post, 
6  id.  522;  10  id.  591 ;  Barney  v.  Griffin,,  2  id.  365 ;  Porter 
v.  Williams,  9  id.  142;  Rapalee  v.  Stewart,  27  id.  310; 
Wilson  v.  Robertson,  21  id.  587;  Gates  v.  Andrews,  37 
id.  657;  Morrison  v.  Brand,  5  Daly,  40;  D'lvernois  v. 
Zeamtt,  23  Barb.  63;  Whitney  v.  Krows,  11  id.  198; 
Dewey  v.    Moyers,   72  N.  Y.   70-76.)      The  provision   in 
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the  agreement  giving  to  Guthrie  the  sum  of  $200  was  also 
unlawful.  {Nichols  v.  McEwcm,  17  N.  T.  22 ;  Campbell  v. 
Woodworth,  24  id  304 ;  Bishop  on  Insolvent  Debtors,  173 ; 
Jessup  v.  Hulse,  21  N.  Y.  168 ;  Coleman,  v.  Burr,  93  id.  31 ; 
Edgell  v.  Hcwt,  9  id.  213;  Cunningham  v.  Freeborn,  11 
Wend.  241 ;  Bump  on  Fraud.  Conv.  [3d  ed.]  22, 24, 272, 278.) 
The  necessary  and  inevitable  effect  of  the  two  instruments, 
when  read  and  construed  together  was  to  hinder,  delay  and 
defraud  Morrison's  creditors,  and  hence  the  presumption  of 
fraud  conclusively  arises.  {Oliver  Lee  &  Co.  Bank  v.  Talcott, 
19  N.  Y.  147 ;  Bused  v.  Winnie,  37  id.  59  L ;  Edgell  v.  Hart, 
9  id.  213 ;  City  Bank  v.  Westbury,  16  Hun,  458 ;  Smith  v. 
Cooper,  27  id.  565 ;  Ball  v.  Slafter,  26  id.  353 ;  McConnell 
v.  Sherwood,  84  N.  Y.  531 ;  Sewage  v.  Murphy,  34  id.  507 ; 
Case  v.  Phelps,  39  id.  164;  Boeber  v.  Bowe,  26  Hun,  554; 
Granville  v.  Cohn,  42  id.  381;  Billings  v.  BusseU,  101 
N.  Y.  226 ;  Crouse  v.  Frothvngham,  27  Hun,  126.) 

Finch,  J.  This  controversy  is  a  struggle  between  creditors 
of  the  same  debtor  for  a  preference.  The  defendant  has 
obtained  it  by  negotiation  and  agreement,  and  lias  had  it 
wrested  from  him  by  the  judgment  of  the  court  from  whose 
determination  he  appeal?. 

The  question  turns  upon  the  validity  of  his  chattel  mort- 
gage, which  was  assailed  as  fraudulent.  The  finding  of  the 
referee  was  to  the  contrary,  and  has  not  been  reversed  by  the 
General  Term,  which  acted  upon  supposed  errors  of  law, 
leaving  the  facts  to  stand  as  determined  by  the  trial  court. 
We  must  assume,  therefore,  that  the  transaction  was  not 
fraudulent  if  such  an  assumption  is  legally  possible.  And  so, 
the  circumstances  of  the  allowance  by  the  debtor  of  $200 
for  alleged  services  of  the  creditor,  and  the  delivery  of  checks 
by  the  latter  almost  immediately  returned,  ceased  to  be 
material ;  for  they  were  merely  probative  facts,  bearing  upon 
the  honesty  of  the  dealing,  and  while,  to  some  extent,  they 
may  have  been  badges  of  fraud,  their  force  is  exhausted  by 
the  finding  of  honesty  and  good  faith.     We  are  confined  to 
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a  study  of  the  transaction  itself,  and  to  the  inquiry  whether, 
as  matter  of  law,  it  was  fraudulent  and  void  against  other 
creditors. 

The  view  of  the  case  which  prevailed  with  the  General 
Term  was,  that  the  mortgage,  and  the  agreement  which  led  to 
it,  taken  together,  amounted  to  a  general  assignment  by  an 
insolvent  debtor,  which  was  void  because  it  reserved  to  him 
a  possible  surplus  at  the  expense  of  unpaid  creditors,  and  the 
right  to  make  preferences  subsequent  to  the  conveyance.  If 
the  basis  of  the  reasoning  be  sound,  the  result  reached  was  a 
proper  inference ;  but  we  are  not  satisfied  that  the  mortgage 
and  agreement  amounted  to  a  general  assignment  by  the 
debtor.  In  form  it  was  an  absolute  sale  upon  a  chattel  mort- 
gage given  for  a  fixed  and  agreed  consideration ;  and  while, 
nevertheless,  such  a  sale,  in  spite  of  its  form,  may  be  proved  to 
be  an  assignment  in  trust  (Britton  v.  Lorem,  45  N.  T.  51), 
yet  in  the  present  case  we  are  unable  to  discover  any  such 
proof.  The  material  and  essential  characteristic  of  a  general 
assignment  is  the  presence  of  a  trust.  The  assignee  is  merely 
trustee  and  not  absolute  owner.  He  buys  nothing  and  pays 
nothing,  but  takes  the  title  for  the  performance  of  trust 
duties.  There  was  no  such  element  in  the  transaction  between 
these  parties.  The  purchaser  became  absolute  owner  and 
paid  or  secured  the  full  amount  of  his  mortgage.  At  first  he 
had  only  the  Ken  which  it  gave  him.  It  did  not  cover  the 
whole  of  the  debtor's  property.  A  quantity  of  beans  were 
left  unincumbered  as  the  means  in  the  hands  of  the  debtor 
with  which  to  pay  the  plaintiffs  debt.  The  remainder  of  the 
property  was  included  in  the  mortgage,  the  consideration  of 
which  was  composed  of  several  items,  making,  in  all  $2,400. 
Morrison  owed  Guthrie  for  money  loaned  the  sum  of  $980.79, 
represented  by  promissory  notes  held  by  the  latter.  The 
evidence  shows  that  to  have  been  a  subsisting  and  honest 
debt.  These  notes  were  surrendered  to  Morrison  and  can- 
celed,  and  the  debt  they  represented  was  discharged.  There 
is  no  trace  of  any  trust  in  that  part  of  the  transaction. 
Sickels — Vol.  LXV.    56 
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Guthrie  further  agreed  to  lend  and  advance  Morrison  $600 
in  cash,  and  did  actually  advance  him  that  money.  It 
was  agreed  that  Morrison  owed  Guthrie  $200  for  services 
previously  rendered,  and  that  debt  was  canceled.  These 
items  of  actual  indebtedness  amounted  to  $1,780.29,  and 
deducted  from  the  $2,400,  for  which  the  mortgage  was  to  be 
given,  left  a  balance  of  $619.21 ;  and  the  agreed  manner  of 
advancing  this  has  furnished  the  principal  ground  of  criticism. 
Guthrie  stipulated  to  advance  it  thereafter  by  paying  that 
amount  to  such  creditors  of  Morrison  as  the  latter  should 
name.  Of  course,  a  mortgage  may  be  given  to  secure  future 
advances,  and  is  not  void  or  fraudulent  for  that  reason.  It 
simply  does  not  operate,  as  a  general  rule,  until  the  advances 
are  made,  and  leaves  the  property  exposed  to  execution  until 
the  loan  is  made  and  the  lien  accrues.  The  present  mortgage, 
therefore,  was  good  when  executed  for  the  amount  already 
advanced ;  and,  before  the  plaintiffs  attachment  was  issued, 
became  good  for  $600  more,  or  for  $1,780.29;  and  that  fact 
alone  furnished  a  complete  answer  to  plaintiftVs  action,  for  it 
justified  the  taking  and  sale  of  the  property  by  Guthrie, 
which  is  the  ground  of  complaint.  It  further  appears,  how- 
ever, that  at  the  time  of  the  transaction  the  creditors  of  Mor- 
rison to  be  paid  up  to  the  agreed  amount  were  named,  and 
the  sums  owing  to  them  specified ;  and  the  referee  so  finds  as 
a  fact ;  so  that  the  agreement  did  not  leave  to  Morrison  the 
right  to  dictate,  after  the  transaction,  what  creditors  should 
be  paid.  Guthrie  became  bound  to  pay  them  absolutely  out 
of  his  own  means,  and  whether  his  security  proved  ample  or 
insufficient.  He  held  no  part  of  the  property  in  trust  for  the 
debtor,  but  solely  as  mortgagee,  entitled  to  its  proceeds  till  his 
debt  was  paid,  and  then  bound  to  restore  any  surplus  realized 
to  the  mortgagor,  or  those  claiming  under  him.  Such  pro- 
vision never  hinders  creditors,  for  they  may  pay  the'mortgage 
and  take  the  property,  or  fasten  upon  the  surplus.  Such  was 
not  only  the  form  of  the  transaction,  but  also  the  actual  fact ; 
and  there  was  in  it  no  element  adequate,  in  disregard  of  its 
form,  to  turn  it  into  a  general  assignment  by  an  insolvent 
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debtor ;  for  it  did  not  cover  all  of  the  debtor's  property,  but 
contemplated  leaving  him  in  possession  of  his  crop  of  beans, 
of  $600  in  cash,  and  any  surplus  in  the  property  mortgaged 
beyond  the  exigencies  of  the  debt ;  it  involved  no  trust  in 
Guthrie  and  no  holding  by  him  as  trustee,  but  simply  the  ordi- 
nary lien  of  a  mortgagee ;  and  for  the  whole  sum  secured 
Guthrie  either  advanced  the  cash  and  rendered  his  services, 
or  became  liable  to  others  for  the  exact  amount. 

The  dealing,  therefore,  must  be  treated  as  a  chattel  mortgage 
by  a  debtor  to  his  creditor,  the  consideration  of  which  was 
evidenced  and  settled  by  the  outside  agreement.  So  regarded,, 
the  findings  declare  it  to  have  been  in  good  faith  and  not 
fraudulent.  The  arrangement  for  the  sale  on  credit  was  made 
harmless  by  the  stipulation  that  Guthrie  should  take  the 
credits  as  cash,  and  himself  bear  the  delay,  and  risk  the 
solvency  of  the  purchasers.  (Brackett  v.  Harvey,  91  N.  Y. 
214.)  We  see  no  just  reason  why  this  creditor  who  defends 
should  lose  the  preference  which  he  obtained. 

The  order  of  the  General  Term  should  be  reversed,  and 
that  entered  on  the  report  of  the  referee  affirmed,  with  costs. 

All  concur. 

Order  reversed  and  judgment  affirmed. 


The   People  ex  rel.   Carl  Sohurz  et  al.,   Appellants,   v. 

Frederick  Cook,  Secretary  of  State,  Respondent. 

The  People  ex  rel.  William  Mertens  et  al.,  Appellants,  v. 

The  Same,  Eespondent. 

Where  the  property  and  franchises  of  a  railroad  corporation  have  been  1  iiY  1571 

sold  under   mortgage  foreclosure   and   a  new  corporation  organized 

under  the  reorganization  act  (Chap.  480,  Laws  of  1874,  amended  by 
chap.  446,  Laws  of  1876),  the  provision  of  the  act  of  1886  (Chap.  143, 
Laws  of  1886),  providing  that  any  corporation  organized  under  a  law  of 
the  state,  having  capital  stock,  shall  pay  to  the  state  treasurer  a  percentage 
specified  upon  such  stock,  applies  to  the  new  corporation,  and  the  secretary 
of  state  is  prohibited  from  filing  any  certificate  of  its  articles  of  asso- 
ciation until  satisfied  that  the  tax  imposed  by  said  act  has  been  paid ;  and 
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this,  although  the  mortgage  foreclosed  was  executed  prior  to  the  passage 
of  said  last  mentioned  act. 

The  said  act  of  1886,  as  so  construed,  is  not  violative  of  the  provision  of 
the  Federal  'Constitution  declaring  that  no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts. 

A  corporation,  organized  under  said  reorganization  act,  is  a  new  and  entirely 
different  one  from  that  whose  property  and  f ranchses  were  purchased 
under  the  foreclosure  proceedings;  the  right  to  be  a  corporation  was  not 
mortgaged  or  purchased,  and  is  only  obtained  by  the  purchasers  by  direct 
grant  from  the  state,  on  filing  the  certificate. 

The  statutes  authorizing  the  mortgaging  of  the  franchises  of  corporations 
are  in  no  sense  contracts,  on  the  part  of  the  state,  with  the  purchasers  of 
bonds  secured  by  such  a  mortgage,  that  the  statutory  provisions  exist- 
ing at  the  time  of  the  execution  of  the  mortgage  for  the  incorporation 
of  the  purchasers  on  foreclosure  sale  shall  remain  the  same. 

(Argued  June  25,  1888;  decided  October  2,  1888.) 

Appeals  from  orders  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  November  15 
1887,  which  affirmed  orders  of  Special  Term  denying  motions 
by  relators,  incorporators  of  certain  railroad  corporations, 
organized  under  the  reorganization  act  (Chap.  430,  Laws  of 
1874,  amended  by  chap.  446,  Laws  of  1876),  for  peremptory 
writs  of  mandamus  directed  to  the  secretary  of  state,  requiring 
him  to  file  in  his  office  their  certificates  of  organization. 

"The  material  facts  are  stated  in  the  opinion 

G.  Zabriskie  for  appellants.  The  use  of  the  word  "  tax  " 
in  the  act  chapter  143,  Laws  of  1886,  is  not  conclusive  in 
respect  to  the  nature  of  the  payment  exacted.  (Cooley  on 
Taxation,  1.)  Taxation  exacts  money  or  services  from  indi- 
viduals as  and  for  their  respective  shares  of  contribution  to 
any  public  burden.  (People  v.  Mayor,  etc.,  4  N.  Y.  419-424 ; 
Eyre  v.  Jacob.  14  Gratt.  422.)  The  payment  in  question  is  the 
price  at  which  the  legislature  sells  corporate  franchises  to  cor- 
porators, and  is  quite  different  in  principle  from  annual  taxes. 
{Dayimouth  CoVsge  v.  Woodward,  4  Wheat.  518,  692 ;  State 
v.  Parker,  3  Vroom.  426  ;  OhUvers  v.  People,  11  Mich.  43 ; 
People  v.  Thurler,  13  111.  554.)  The  act  of  1886  only  applies 
to  cases  where  the  state  grants  franchises  to  a  corporation.  If 
nothing  is  granted,  there  is  no  consideration  for  the  payment. 
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(Am.  Silk  Works  v.  Solomon,  6  T.  &  C.  352.)  Franchises 
are,  in  their  nature,  inalienable.  They  can  be  transferred 
only  by  the  authority  of  the  state.  A  mortgage  of  franchises 
without  such  authority  would  be  inoperative,  and  the  pur- 
chaser, under  foreclosure,  would  take  nothing.  (Carpenter  v. 
Black  Hawk  Mining  Co.  65  K  Y.  43,  50 ;  Thomas  v.  Hail- 
road  Co.,  101  TJ.  S.  71.)  The  state  has  authorized  railroad 
corporations  to  mortgage  their  franchises.  (Laws  of  1850, 
chap.  140,  §  28.)  That  authority  signifies  a  promise  by  the 
state  that,  if  the  mortgage  be  foreclosed,  the  purchaser  shall 
acquire  the  franchises,  and  the  right  to  use  and  enjoy  them. 
(State  Bank  v.  Knoop,  16  How.  369-384 ;  Woodruff  v.  Trap- 
nail,  10  id.  190 .  Furman  v.  Nickd,  8  Wall.  44 ;  Dartmouth 
College  v.  Woodward,  4  Wheat.  578,  689.)  If  the  franchise 
of  corporate  existence  is.  mortgaged  and  passes  to  the  pur- 
chaser, then  the  new  corporation  does  not  get  it  from  the  state, 
and  there  is  no  consideration  for  the  price  of  incorporation ; 
but  if  it  is  not  mortgaged  and  does  not  pass  to  the  purchaser, 
then  he  has  no  capacity  to  use  the  other  franchises  which  he 
buys,  as  the  law  of  this  state  does  not  permit  individuals  to 
operate  railroads.  (Fawning  v.  Osborne,  102  N.  T.  441; 
People  v.  Brooklyn,  F.  &  C.  I.  R.  B.  Co.,  89  id.  75.)  The 
obligation  of  a  contract  consists  in  its  binding  force  on  the 
party  who  makes  it.  (MoCracken  v.  Hayward,  2  How. 
608-612 ;  Virginia  Coupon  Cases,  114  U.  S.  269-304.)  What- 
ever legislation  tends  to  postpone  or  retard  the  enforcement 
of  a  contract,  or  lessens  the  efficacy  of  the  means  provided  by 
law  for  its  enforcement,  or  diminishes  its  value,  or  imposes 
new  conditions  upon  the  performance  of  it,  impairs  its  obliga- 
tion. (Louisiana  v.  New  Orleans,  102  TJ.  S.  203 ;  Bed  Rock 
v.  Henry,  106  id.  596-604 ;  Bronson  v.  Eimie,  1  How.  311 ; 
Planters'  Bk.  v.  Sharp,  6  id.  301 ;  Corbvn  v.  Commissioners, 
1  McCrary,  521.)  The  degree  of  impairment  is  not  material. 
(National  Bk.  v.  Sebastian  Co.,  5  Dill.  414 ;  Yon  Hoffman 
v.  Quincy,  4  Wall.  53£  ;  Planter^  Bk.  v.  Sharp,  6  How. 
301-327 ;  Murray  v.  Charleston,  96  IT.  S.  432-444.)  The 
legislation  in  force  when  the  mortgages,  on  which  the  title  of 
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the  relators  is  based,  were  made,  enabled  both  the  railroad  com- 
pany to  mortgage  the  railroad  and  the  franchises  necessary 
for  its  operation,  and  the  purchasers  to  exercise  those  fran- 
chises by  filing  a  certificate  whereby  they  became  a  corpora- 
tion. This  legislation  constituted  part  of  the  contract  of  the 
.state.  (  Von  Hoffman,  v.  Quincy,  4  Wall.  535.)  There  is  no 
force  in  the  objection  that  the  capital  stock  of  the  company 
has  been  reduced.  (Laws  of  1878,  chap.  264 ;  Mete  v.  Buf- 
falo, etc.,  R.  R.  Co.,  58  N.  Y.  61 ;  Atkinson  v.  Marietta  dk 
Gin.  R.  R.  Co.,  15  Ohio  St.  21.) 

Charles  F.  Tabor,  attorney-general,  for  respondent.  The 
franchises  to  be  corporations  possessed  by  the  railroad  com- 
panies whose  mortgages  had  been  foreclosed  did  not  pass  to 
the  relators  as  part  of  their  purchase  at  the  mortgage  sales. 
(R.  R.  Co.  v.  Georgia,  98  IT.  S.  359 ;  R.  R.  Co.  v.  Commis- 
sioners, 112  id.  609.)  At  common  law  all  franchises  were 
inalienable.  A  railroad's  operating  franchise  may  be  trans- 
ferred only  under  authority  of  statute.  {Carpenter  v.  Black 
Hawk  Mining  Co.,  65  K  T.  43,  50 ;  Thomas  v.  R.  R.  Co., 
101  U.  S.  71 ;  Jones  on  Eailroad  Securities,  §  15 ;  Comm.  v. 
Smith,  10  Allen,  448,  455 ;  Memphis  R.  R.  Co.  v.  Comrs., 
112  U.  S.  619;  Eldridge  v.  Smith,  34  Vt.  484,  490.)  The 
franchises  to  be  corporations  possessed  by  the  companies 
whose  mortgages  had  been  foreclosed  did  not  pass  to  the 
relators  under  the  statutes  providing  for  reorganization.  The 
policy  of  such  statutes  is  that  a  new  grant  of  corporate  power 
is  and  must  be  obtained  from  the  sovereign  by  the  purchasers 
at  mortgage  sales  of  railroads  before  they  can  operate  the 
franchises.  {Fcmnvng  v.  Osborne,  102  N.  Y.  441 ;  People  v. 
Brooklyn  F.  &  C.  I.  R.  R.  Co.,  89  id.  75,  84 ;  Memphis  R. 
R.  Co.  v.  Comrs.,  112  U.  S.  609;  Coe  v.  C  P.  &  I.  R.  R. 
Co.,  10  Ohio  St.  372,  386.)  The  relators  and  their  associates 
can  acquire  corporate  life  only  by  force  of  a  fresh,  new  grant 
from  the  state  that  will  be  perfected  on  their  filing  a  proper 
certificate  of  incorporation  and  otherwise  complying  with  the 
statutes  in  that  behalf  enacted.     {Shields  v.  Ohio,  95  TJ.  S. 
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323.)  The  statutory  requirement  that  the  relators  and  their 
associates  shall  pay  a  fee  to  the  state  for  the  privilege  of 
becoming  a  corporation  violates  no  constitutional  provision. 
(112  U.  S.  609,  621.)  The  tax  provided  for  by  the  act  of 
1886  was  clearly  within  the  power  of  the  legislature  to 
impose.  It  is  a  price  paid  for  a  privilege,  a  franchise  tax. 
(People  v.  Borne  Ins.  Co.,  92  N.  Y.  328;  Matter  of  McPher- 
son,  104  id.  306,  316,  317 ;  Provident  Inst  v.  Mass.x  6  Wall. 
611;  La  Plata  Case,  92  K  Y.  660.)  The  state  having 
declared  that  all  new  corporations  shall  pay  a  tax  or  fee  as  a 
price  for  the  grant  from  the  state  of  corporate  powers,  all 
presumptions  are  against  the  claim  of  the  relators.  {People 
ex  rel.  Ins.  Go.  v.  Davenport,  91  N.  Y.  574,  586.)  If  the 
contention  of  the  relators  be  admitted,  and  the  corporation 
represented  by  them  is  not  a  new  corporation,  but  the  old 
corporation  with  a  new  name,  there  has  been  an  attempted 
reduction  of  capital  stock  of  such  corporation  from  upwards 
of  twenty  millions  of  dollars  to  fifteen  millions  of  dollars,  in 
a  manner  not  authorized  by  law.  (Laws  of  1878,  chap.  264.) 
For  this  reason  the  secretary  of  state  was  not  required  to  file 
the  certificate  offered  by  the  relators.  (  People  v.  Nekon  46 
N.  Y.  477,  480.) 

Peckham,  J.  The  question  arising  is  the  same  in  both  of 
above  cases,  which  were  argued  together,  and  the  facts  stated 
are  those  specially  pertaining  to  the  case  which  is  first  above 
entitled.  Certain  railroad  corporations,  properly  organized 
under  the  laws  of  this  state,  duly  executed  mortgages  upon 
their  respective  properties  and  franchises.  Subsequently 
thereto  they  were  consolidated  under  the  provisions  of  certain 
consolidation  acts  of  the  legislature  of  this  state,  not  material 
to  be  further  referred  to  in  detail.  After  such  consolidation 
the  company,  thus  formed,  also  duly  executed  its  mortgage  for 
securing  the  payment  of  its  bonds  therewith  issued.  Default 
was  made  in  the  payment  of  the  bonds  issued  under  each  of 
these  various  mortgages,  and  foreclosure  proceedings  were 
taken  therein  and  the  mortgages   luly  foreclosed,  and  the 
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whole  properties  and  franchises  of  all  the  companies  were 
duly  sold,  under  such  foreclosure  proceedings  and  bid  in  by 
the  relators,  who,  thereupon,  proceeded  to  form  a  corpora- 
tion under  the  reorganization  acts  of  the  legislature  of  this 
state,  and  known  as  chapter  430  of  the  Laws  of  1874,  and 
chapter  446  of  the  Laws  of  1876,  the  latter  being  an  amend- 
ment of  the  former  act.  Pursuant  to  its  provisions  the  pur- 
chasers agreed  upon  and  executed  articles  of  association,  and, 
as  the  act  provided  that  a  certificate  of  such  articles  should 
be  filed  in  the  office  of  the  secretary  of  state  before  the 
parties  forming  the  organization  should  become  a  body  cor- 
porate, the  relators  applied  to  the  defendant,  as  secretary  of 
state,  to  file  the  same,  at  the  same  time  tendering  to  him  the 
proper  amount  of  fees  for  recording  it. 

The  secretary  refused  to  permit  it  to  be  filed,  and  based  his 
refusal  upon  the  provisions  of  the  act,  known  as  chapter  148 
of  the  Laws  of  1886,  which  provided  that  every  corporation, 
incorporated  under  any  general  or  special  law  of  the  state, 
having  capital  stock  divided  into  shares,  should  pay  to  the 
state  treasurer,  for  the  use  of  the  state,  a  tax  of  one-eighth  of 
one  per  centum  upon  the  amount  of  capital  stock  which  the 
corporation  was  authorized  to  have,  and  the  tax  was  to  be  paid 
upon  the  incorporation  of  the  corporation,  which  should  have 
and  exercise  no  corporate  powers  until  the  tax  was  paid ;  and 
the  secretary  of  state  and  all  county  clerks  were  prohibited 
from  filing  any  certificate  of  articles  of  association,  and  from 
giving  any  certificate  to  any  such  corporation  until  they  were 
satisfied  that  the  tax  had  been  paid  into  the  state  treasury. 
It  was  conceded  that  this  tax  had  not  been  paid,  and  the 
secretary,  therefore,  refused  to  file  the  certificate. 

The-jcounsel  for  the  appellants  claim  that  the  act  of  1886 
applies  only  to  cases  where  the  state  grants  franchises  to  a 
corporation,  and  it  was  stated  that  none  was  granted  in  such 
a  case  as  this.  They  also  argued  that  the  reorganization  act 
of  1874,  as  amended  in  1876,  in  such  a  case  as  this,  simply 
continued  or  revived  the  franchises  of  the  old  corporation 
under  the  same  charter  and  with  the  same  immunities  and 
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rights  held  by  the  former  company.  Lastly,  they  claimed 
that  if  the  act  of  1886  was  held  to  apply  to  this  case,  it  was 
unconstitutional  as  violating  the  provision  of  the  Federal 
Constitution  that  no  state  should  pass  any  law  impairing  the 
obligation  of  contracts. 

We  think  none  of  the  claims  is  well  founded.  The  act,  by  ' 
•its  terms,  applies  to  every  corporation,  and  the  tax  is  payable 
upon  its  incorporation,  and  hence  it  cannot  be  restricted  in  its 
meaning  to  those  cases  only  in  which  the  state  directly  grants 
some  franchise  to  a  corporation  other  than  the  franchise  to  be 
a  corporation.  There  is  nothing  in  the  context  which  should 
so  restrict  the  provisions  of  the  act,  and  there  is  no  view 
of  the  question  in  which  such  a  narrow  construction  could 
be  even  plausibly  maintained  as  against  the  plain  language  of  / 
the  law. 

We  think  it  is  also  plain  that,  under  the  reorganization  acts 
above  mentioned,  when  the  purchasers  at  the  foreclosure  sale 
undertake  to  reorganize  under  those  acts,  and  for  that  purpose 
to  file  in  the  secretary's  office  a  certificate,  upon  the  filing  of 
which  they  become  a  body  politic  and  corporate,  the  corpora- 
tion thus  formed  is  a  new  and  an  entirely  different  one  from 
that  whose  property  and  franchises  the  purchasers  may  have 
bought  under  the  foreclosure  proceedings.  It  is  true  that  the 
corporation  about  to  be  formed  by  the  filing  of  the  certificate 
has,  by  force  of  the  statute,  when  formed,  all  the  rights,  fran- 
chises, powers,  privileges  and  immunities  which  were  possessed 
before  such  sale  by  the  corporation  whose  property  was  sold ; 
"but  that  does  not  make  the  corporation  the  same  by  any  means. 
The  right  to  be  a  corporation,  which  the  old  corporation  had, 
was  not  mortgaged  and  was  not  sold,  and  did  not  pass  to  the 
purchasers;  and  they  only  obtain  such  a  right  upon  filing 
the  certificate  mentioned,  and  then  they  obtain  it  by  direct 
grant  from  the  state,  and  not  in  any  degree  by  the  sale  and 
purchase  of  the  franchises,  etc.,  of  the  old  corporation. 

The  last  ground  argued  by  counsel  is,  we  think,  equally 
untenable.     There  has  baen  no  violation  of  any   contract. 
These  mortgages,  it  is  true,  were  all  executed  and  the  bonds 
Sickels — Vol.  LXV.     57 


450  Matter  ofMondorf.  [Oct., 


Statement  of  case. 


issued  long  prior  to  the  passage  of  the  tax  act  of  1886,  already 
mentioned.  The  franchises  of  the  corporations  were  duly 
mortgaged  under  the  provisions  of  state  laws,  by  which  it  was 
provided  that  purchasers  at  foreclosure  sales  under  such  mort- 
gages could,  upon  compliance  with  the  law,  file  certificates 
and  become  incorporated  bodies.  But  such  acts  were,  in  no 
sense,  contracts  on  the  part  of  the  state  with  persons  purchas- 
ing bonds  secured  by  such  mortgages,  or  with  future  possible 
purchasers  at  foreclosure  sales,  that  the  provisions  existing  at 
the  time  of  the  mortgaging  of  the  franchises  for  the  incorpora- 
tion of  such  purchasers  should  remain  the  same.  I  think  this 
question  has  been  decided  in  this  way  by  the  Supreme  Court  of 
the  United  States,  and  further  discussion  of  it  is  unnecessary. 
{Memphis  cfc  L.  R.  R.  Co.  v.  Commissioners,  112  U.  S.  609.) 

Whether  the  money  exacted  by  the  state  on  the  incorpora- 
tion of  corporations,  etc.,  is  a  tax,  in  the  strict  aud  limited  sense 
of  that  word,  or  not  is  of  no  importance.  It  is  a  condition 
imposed  by  the  state  in  the  exercise  of  its  undoubted  power, 
upon  the  payment  of  which  the  certificate  may  be  filed. 

The  orders  of  the  Special  and  General  Terms  are  right  and 
should  be  affirmed,  with  costs. 

All  concur. 

Orders  affirmed. 


In  the  Matter  of  the  Probate  of  the  Last  "Will  of  Jacob 
Mondorf,  Deceased. 

A  will  prompted  by  gratitude  cannot,  in  the  case  of  a  perfectly  competent 
testator,  and  in  the  absence  of  evidence  of  fraud,  imposition,  con- 
straint or  coercion,  be  said  to  have  been  obtained  by  undue  influence, 
simply  from  the  fact  that  all  of  the  testator's  estate  is  given  to  a 
stranger  in  blood. 

•The  fact  that  the  relations  of  the  testator  with  the  object  of  his  bounty,  a 
woman,  are  meretricious,  does  not  invalidate  the  will. 

It  seems  that  where  such  relationship  is  shown  to  have  existed,  all  the  cir- 
cumstances attending  the  execution  of  the  will  should  be  carefully 
scrutinized. 
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Where  the  probate  of  a  will  is,  in  good  faith,  but  unsuccessfully,  contested, 
it  is  within  the  discretion  of  the  surrogate  to  allow  costs  to  the  contest- 
ant (Code  of  Civil  Pro.  §  2558),  and  his  refusal  so  to  do  is  not  error. 

(Argued  June  26,  18S8;  decided  October  2,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  May  10,  1886,  which  affirmed  a  decree  of  the 
surrogate  of  Kings  county,  admitting  to  probate  an  instru- 
ment purporting  to  be  the  last  will  of  Jacob   Mondorf, 


The  material  facts  are  stated  in  the  opinion. 

Hugo  Hir8h  for  Elizabeth  Mondorf,  appellant.  The  legis- 
lature has  seen  proper  to  prescribe  certain  legal  requisites  to 
the  due  execution  of  a  will,  all  of  which  must  be  substantially 
complied  with  or  the  will  is  void  in  law.  The  onus  of  satis- 
fying the  court  that  these  forms  were  complied  with  lies  upon 
the  party  seeking  to  establish  the  will.  {Chaffee  v.  Bap. 
Miss.  Soc,  10  Paige,  92 ;  Remsen  v.  Brincherhoff,  26  "Wend. 
331 ;  Van  Hanswyck  v.  Weise,  44  Barb.  494 ;  Bagley  v.  Black- 
man,  2  Lans.  41 ;  Hunt  v.  Mootrie,  3  Bradf.  322 ;  affirmed,  26 
Barb.  252  ;  VanHooser  v.  Van  Hooser,  1  Eedf.  365 ;  Brown 
v.  De  Seldin,  4  Sandf.  10 ;  44  Barb.  494.)  The  testator 
having  left  his  entire  estate  to  a  complete  stranger,  with  whom, 
however,  his  relations  had  been,  for  several  years,  as  intftnate 
and  confidential  as  that  existing  between  husband  and  wife, 
and  patient  and  nurse,  the  law  will  presume  that  undue 
influence  had  been  used  in  its  execution.  (Marx  v.  McClynn, 
88  K  T.  371 ;  1  Jarman  on  Wills,  36  note  1 ;  Demmert  v. 
SchneU,  4  Eedf .  409 ;  Abb.  Trial  Ev.  720 ;  Tyler  v.  Gardiner, 
35  K  Y.  559,  595;  Lansing  v.  Russell,  13  Barb.  510; 
HarreU  v.  Harrell,  1  Duv.  [Ky.]  203 ;  Eedf.  Am.  Cases  on 
Law  of  Wills,  505n ;  Mowry  v.  SUber,  2  Bradf.  133 ;  Harvey 
v.  Oullins,  46  Mo.  147;  Boyd  v.  Boyd,  66  Pa.  283 ;  dispell 
v.  Dubois,  4  Barb.  393 ;  Vredand  v.  McClelland,  X  Bradf. 
393 ;  Lirnburger  v.  Ranch,  2  Abb.  [N.  S.]  279  ;  Lee  v.  Bill, 


452  Mattkb  of  Mondobf.  [Oct., 


Statement  of  case. 


11  Abb.  Pr.  214;  Lake  v.  Ranney,  33  Barb.  49;  In  re 
McQuire,  1  Tuck.  196 ;  Kessinger  v.  Kessinger,  37  Ind.  341 ; 
Breed  v.  Piatt,  18  Pick.  [Mass.]  115 ;  Eedf.  Leading  Cases, 
517 ;  In  re  Welsh,  1  Eedf.  244 ;  Griffin  v.  Bobbins,  3  Madd. 
19 ;  1  Eedf.  245.)  A  testator  has  a  right  to  change  radically 
and  arbitrarily  the  manner  of  disposition  of  his  property,  and, 
in  the  absence  of  fraud,  courts  will  sustain  his  action  in  this 
respect ;  but  when,  according  to  the  ordinary  motives  which 
operate  men,  we  find  an  unnatural  change  made  in  a  sick  man's 
will,  and  one  apparently  contrary  to  his  previous  fixed  and 
determined  purpose,  it  is  the  duty  of  courts  to  scrutinize  closely 
the  circumstances  with  a  view  of  ascertaining  whether  the 
act  was  free,  voluntary  and  intelligent.  {McLaughlin  v. 
McDevitt,  63  N.  Y.  217 :  Children's  Aid  Society  v.  Loveridge, 
70  id.  402;  27  Moak  [Eng.]  417;  Delafidd  v.  Parish,  25 
K  Y.  34, 58 ;  Rollwagen  v.  Rollwagen,  63  id.  504,  522 ;  Tyler 
v.  Gardiner,  35  id.  559,  592;  Lake  v.  Ranney,  33  Barb. 
49;  Lanton  v.  Williams,  2  Curtis  Ecc.  530;  Marvin  v. 
Marvin,  3  Abb.  Ct.  App.  Dec.  192 ;  Reynolds  v.  Root,  62 
Barb.  250 ;  Forman  v.  Smith,  7  Lans.  493 ;  Lee  v.  Dill,  11 
Abb.  214;  Dean  v.  Nagley,  41  Penn.  St.  312;  Brick  v. 
Brick,  66  N.  Y.  149 ;  Julke  v.  Adam,  1  Eedf.  454 ;  Lawson  on 
Presumptive  Evidence,  126 ;  Cudney  v.  Cudney,  68  N.  Y.  152 .) 
Undue  influence  need  not  be  shown  to  have  been  exerted  at 
the  time  of  making  the  will.  {Fulton  v.  Andrew,  L.  E.,  7 
H.  of  L.  448  ;  S.  C,  12  Eng.  E.  [Moak]  76 ;  Davis  v.  Calvert, 
5  Gill  &  J.  269 ;  25  Am.  Dec.  282 ;  Eed.  Caa  Wills,  420 ; 
Roberts  v.  Trawick,  17  Ala.  55;  52  Am.  Dec.  164;  Bun- 
yard  v.  McElroy,  21  Ala.  316 ;  Taylor  v.  WUburn,  20  Mo. 
306 ;  Eed.  Am.  Cas.  Wills,  412  ;  Calhmm  v.  Jones,  2  Eedf, 
34 ;  Phillips  v.  Yarn,  Kleet,  22  Hun,  542, 543,  544 ;  Demmert 
v.  Schnell,  4  Eedf.  409.)  The  fact  that  testator  lived  several 
months  after  the  making  of  this  alleged  will  has  no  bearing 
upon  the  question  of  undue  influence.  {Rollwagen  v.  Roll- 
wagen,  63  K  Y.  504,  519,  520 ;  1  Jar.  on  Wills,  39 ;  S.  C.y 
3  Hun,  121 ;  Rlewitt  v.  Blewitt,  4  Hagg.  410 ;  Crispell  v. 
Dubois,  4  Barb.  393 ;  Lake  v.  Ranney,  33  id.  49 ;  Tyler  v. 
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Gardiner,  35  N.  Y.  559.)  It  would  be  improper  to  set  aside 
a  will  of  the  husband  in  favor  of  his  wife,  on  the  ground  of 
influence,  importunity  or  undue  advantage  taken  by  the  wife, 
though  it  should  appear  that  she  possessed  a  powerful  influence 
over  his  mind  and  conduct  in  general  concerns  of  life ;  unless 
there  should  be  evidence  that  such  influence  was  exerted  in  a 
special  degree  to  procure  a  will  peculiarly  acceptable  to  her, 
and  to  the  prejudice  and  disappointment  of  others,  naturally 
expecting  the  testator's  favor.  Such  latitude  of  influence 
should,  it  seems,  be  allowed  only  in  favor  of  the  wife,  or  per- 
haps of  a  child;  it  certainly  should  not  be  extended  to  a 
woman  not  the  wife,  with  whom  the  testator  has  been  consort- 
ing in  shame.  {Kessinger  v.  Kessinger,  37  Ind.  341 ;  Denton 
v.  Frank' in,  9  B.  Monroe,  28;  1  Jar.  on  Wills,  35,  n.  1; 
Dean  v.  Nagley,  41  Penn.  St.  312;  Gardiner  v.  Gardiner \ 
34  N".  Y.  155.)  It  is  not  the  duty  of  the  court  to  strain  after 
probate,  nor  in  any  case  to  grant  it  where  grave  doubts  remain 
unremoved,  and  great  difficulties  oppose  themselves  in  so  doing. 
(Ddafield  v.  Parish,  25  N.  Y.  9-35 ;  Lanton  v.  Williams, 
2  Curt  530 ;  Rollwagen  v.  Rollwagen,  63  N.  Y.  517.)  Parol 
evidence  of  the  revocation  of  a  will  is  inadmissible.  {Jack- 
son v.  Kniffen,  2  Johns.  31 ;  cited  in  15  id.  292  ;  6  Cow.  382 ; 
UK  Y.  162;  10  Barb.  16.) 

Theo.  J.  Geisler  for  collateral  heirs,  appellants.  The  rules 
of  evidence  in  relation  to  proving  the  execution  and  contents 
of  lost  instruments  remain  unaffected,  and  parties  acquiring 
rights  under  a  lost  or  destroyed  will  may  establish  these  rights 
by  the  same  kind  of  evidence  as  was  allowed  prior  to  the 
enactment  providing  for  the  probate  of  a  lost  will.  {Chap- 
man v.  Rogers,  12  Hun,  34 ;  Estate  of  CoUigan,  5  Civ.  Pro. 
Rep.  198.)  It  is  the  imperative  duty  of  the  surrogate,  before 
admitting  a  will  to  probate,  to  inquire  particularly  into  all  the 
facts  and  circumstances.  (Code  Civ.  Pro.  §  2622 ;  Nelson  v. 
MeGiffert,  3  Barb.  Ch.  Prac.,  158.)  The  slightest  proof  of 
loss  of  a  will  is  sufficient  to  entitle  a  party  to  give  secondary 
evidence  of  its  contents.     {Jackson  v.  Root,  18  Johns.  74; 
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Dam,  v.  Brown,  4  Cow.  491 ;  Jackson  v.  Frier ',  16  Johns. 
193.)  Though  the  proponent  holds  the  affirmative  in  show- 
ing compliance  with  the  statute,  this  may  be  inferred  from 
the  circumstances  without  any  direct  testimony,  and  it  is  not 
necessary  for  the  witness  to  remember  through  a  number  of 
years  and  be  able  to  state  affirmatively  the  several  matters 
required  to  be  done.  {Peck  v.  Gary,  27  N.  Y.  9 ;  Darling  v. 
Arthur ,  22  Hun,  84;  Chase  v.  Ketteridge,  11  Allen,  49; 
Willis  v.  Mott,  36  N.  Y.  485.)  The  will  executed  by  deceased 
in  1878,  having  contained  a  revocation  clause,  the  will  of 
1868  was  rendered  absolutely  nugatory.  The  express  revoca- 
tion could  thus  be  proved,  notwithstanding  the  disposing  pro- 
visions of  that  will  were  not  susceptible  of  proof.  (Redf. 
Sur.  Prac.  191  [Last  ed.] ;  In  re  Thompson,  11  Paige,  453 ; 
Day  v.  Day,  2  Greene's  Ch.  549,  557 ;  Pinckney's  Estate, 
X  Tuck.  436.)  The  evidence  on  behalf  of  the  proponents  of 
will  of  1885,  as  to  a  pretended  settlement  between  deceased  and 
his  wife  during  his  lifetime,  was  irrelevant  and  cannot  in  the 
slightest  way  have  any  bearing  upon  the  next  of  kin.  {Dela- 
jidd  v.  Parish,  25  N.  Y.  34,  58.) 

John  JET.  Kemble  for  respondent.  The  reading  of  the  entire 
will,  containing  a  full  attestation  clause,  in  the  presence  of  the 
testator  and  of  the  witnesses,  the  testator  assenting  thereto  and 
saying  he  wanted  it  executed,  was  a  due  publication  of  the 
will  and  request  to  witness  the  same.  {Lane  v.  Zone,  95 
K  Y,  494-500;  Brown  v.  Clarke,  77  id.  369-372;  Rugg  v. 
Pugg,  83  id.  592 ;  Dock  v.  Dock,  84  id.  663-665 ;  In  re 
Pepoon,  91  id.  255  ;  Gilbert  v.  Knox,*  52  id.  125.)  The  pro- 
vision made  by  the  testator  for  his  wife  before  separation, 
together  with  his  after  declarations,  show  that  there  was  no 
influence.  {Cudney  v.  Cudney,  68  N.  Y.  148.)  Except  as 
prohibited  by  law,  a  competent  testator,  free  from  undue  influ- 
ence, may  make  whatever  will  he  chooses,  though  unjust  and 
unreasonable.  {Segwine  v.  Seguine,  4  Abb.  Ct.  App.  Dec.  191.) 
Where  the  probate  of  a  will  is  contested  on  the  ground  of 
undue  influence,  and  it  appears  the  testator  had  testamentary 
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capacity,  a  present  knowledge  of  the  contents  of  the  will,  and 
that  its  execution  was  surrounded  by  all  the  guards  the  statute 
has  prescribed  to  prevent  fraud  and  imposition,  such  will  can 
only  be  avoided  by  proof  of  influence  amounting  to  force  or 
coercion,  and  the  burden  of  proving  this  is  upon  the  party 
making  the  allegation.     {In  re  Will  of  Martin,  96  N.  T.  193.) 

Earl,  J.  Jacob  Mondorf  died  in  the  city  of  Brooklyn  on 
the  22d  day  of  July,  1885,  having  made  two  wills,  one  dated 
May  26,  1868,  and  the  other  dated  January  14,  1885.  By 
the  former  will  he  gave  all  his  estate  to  his  wife,  and  by  the 
latter  he  gave  it  all  to  Mrs.  Juliana  Schaumburg  and  revoked 
all  former  wills.  lie  left  no  issue.  He  and  his  wife  became 
estranged,  and  in  January,  1878,  they  separated  and  thereafter 
lived  apart.  After  their  separation  he  lived  in  the  family  of 
Mrs.  Schaumburg,  who  was  a  widow  with  several  children. 

One  of  the  executors  named  in  the  later  will  presented  the 
same  for  probate,  and  the  testator's  widow  contested  the  pro- 
bate, and  presented  the  first  will  for  probate ;  and  certain  of 
his  heirs  contested  the  probate  of  both  wills.  The  surrogate 
refused  probate  to  the  first  will  and  admitted  the  later  one  to* 
probate. 

There  can  be  no  question  that  the  will  of  1885  was  executed 
with  all  the  formalities  prescribed  by  law.  It  was  drawn  by 
an  attorney  of  the  testator's  own  selection,  and  he  gave  the 
directions  for  drawing  it.  After  it  was  drawn  it  was  read  to 
him  and  he  pronounced  it  right.  It  was  again  read  in  his 
presence,  including  the  full  attestation  clause,  to  the  witnesses. 
He  declared  it  to  be  his  will  in  the  presence  of  the  witnesses, 
and  they  subscribed  it  at  his  request,  in  his  presence,  and  in 
the  presence  of  each  other.  In  April  afterward  he  called  at 
the  office  of  the  attorney  and  paid  him  for  drawing  the  will. 

There  can  bo  no  doubt  of  the  entire  competency  of  the 
testator  at  the  time  to  make  a  will.  It  is  clear  that  he  was  in 
the  entire  possession  of  his  mental  faculties,  that  he  fully 
comprehended  the  effect  of  the  will,  and  that  it  expressed  his 
deliberate  purpose  formed  a  long  time  before  its  execution. 
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The  will  is  mainly  assailed  on  the  ground  of  undue  influ- 
ence. There  is  not  the  least  evidence  that  Mrs.  Schaumburg 
ever  attempted  to  influence  him  in  the  disposition  of  his 
property.  But  undue  influence  is  sought  to  be  inferred  from 
his  relations  with  her,  and  the  fact  that  he  gave  her,  a  stranger 
in  blood,  all  his  estate.  The  evidence  tends  to  show  that  he 
had  at  some  time  made  a  division  of  his  property  with  his 
wife,  and  that  she  had  more  property  than  he  had.  He  com- 
plained of  her  refusal  to  live  with  him,  and  of  her  bad  treat- 
ment of  him.  He  boarded  and  lived  in  the  family  of  Mrs. 
Schaumburg  for  several  years,  and  was  kindly  cared  for  by 
her  when  sick  and  feeble,  needing  attention,  and  for  such 
kindness  he  frequently  expressed  his  gratitude.  While  there 
was  some  evidence  that  the  relations  between  him  and  her 
were  meretricious,  the  surrogate  refused  to  find  that  they 
were. 

This  will  was  prompted  by  gratitude,  and  a  will  thus  induced 
cannot,  in  the  case  of  a  perfectly  competent  testator,  be  said 
to  have  been  obtained  by  what  in  the  law  is  styled  undue 
influence.  There  was  no  fraud,  imposition,  constraint  or 
coercion. 

The  fact  that  he  gave  his  wife  nothing  is  accounted  for  by 
their  unfriendly  and  hostile  relations,  and  the  previous  pro- 
vision made  for  her  in  the  division  of  his  property. 

Even  if  his  relations  with  Mrs.  Schaumburg  were  mere- 
tricious, the  law  does  not  on  that  account  condemn  a  will 
made  in  her  favor.  Where  such  relations  exist  all  the  cir- 
cumstances attending  the  execution  of  a  will  which  may  be 
shown  to  have  been  induced  thereby  will  be  carefully  scrutin- 
ized ;  but  the  right  of  a  competent  testator  to  make  any  dis- 
position of  his  property  which  pleases  him,  although  it  may 
be  unjust  and  unnatural,  will  not  be  curtailed.  {Segttine  v. 
Seguvne,  4  Abb.  Ct.  of  App.  191 ;  Horn  v.  Pullman,  72  K  Y. 
269;  Marx  v.  Mc  Glynn,  88  id.  357;  In  re  Will  of  Mar- 
tin, 98  id.  193.) 

We  do  not  perceive  th*t  the  appellants  have  any  reason  to 
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complain  of  any  of  the  rulings  of  the  surrogate  upon  ques- 
tions of  evidence. 

The  widow  complains  that  the  surrogate  did  not  allow  her 
costs.  He  did  not  impose  costs  upon  her,  and  whether  or 
not  he  should  allow  her  costs  rested  in  his  discretion  under 
section  2558  of  the  Code.  "While  under  subdivison  3  of  that 
section,  if  he  found  her  contest  was  in  good  faith,  he  could 
have  awarded  her  costs  to  be  paid  out  of  the  estate,  he  was 
not  bound  to. 

We  are  of  opinion,  therefore,  that  the  judgment  should  be 
affirmed,  with  costs  against  all  of  the  appellants. 

All  concur. 

Judgment  affirmed. 


"Walter  S.  Church,  Appellant,  v.  John  T.   Seeley, 
Respondent. 

A  rent  charge  may  be  apportioned  by  the  concurring  assent  or  action  of 
both  the  landlord  and  tenant. 

Plaintiff  recovered  in  ejectment  part  of  a  lot  held  under  one  of  the 
Van  Rensselaer  leases,  under  a  provision  of  the  lease  authorizing  re-entry 
for  non-payment  of  rent.  After  the  time  for  redemption  had  passed, 
and  after  re-entry  by  the  landlord,  he  brought  ejectment  to  recover 
the  balance  of  the  lot  which  was  held  under  the  same  lease.  On 
the  trial  of  the  latter  action  it  appeared  that  such  severance  of  the 
lease  by  the  landlord,  in  pursuit  of  his  remedy,  was  preceded  by  long 
continued  payments  by  the  owner  of  the  parcel  in  controversy,  measured 
by  the  proportion  which  his  holding  bore  to  the  full  quantity  of 
the  lot.  These  payments,  although  credited  upon  the  whole  lease,  it 
did  not  appear  were  accepted  upon  that  condition.  Held,  that  a  sever 
ance  of  the  rent  by  the  act  and  assent  of  the  landlord  was  a  reasonable 
and  just  inference;  and  that  the  referee  in  fixing  the  amount  of  rent  in 
arrear  to  be  stated  in  the  judgment,  as  required  by  the  Code  of  Civil 
Procedure  (§  1507),  properly  stated  the  proportionate  share  of  the  parcel 
sought  to  be  recovered,  instead  of  the  whole  amount  unpaid  on  the  lease. 

As  to  whether  a  successful  re-entry  upon  a  part  of  premises  leased  in  fee 
extinguishes  the  rent  upon  the  remainder,  quare. 

(Argued  June  26,  1888;  decided  October  2,  1888.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  January  26,  1886,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee.  (Reported 
below,  39  Hun,  269.) 

This  was  an  action  of  ejectment  brought  by  plaintiff,  who 
claimed,  as  owner  of  two  leases  in  fee,  known  as  Van  Rensse- 
laer leases ;  one  called  the  Abbott  and  Russ  lease,  covering 
152J  acres,  known  as  lot  402 ;  the  other  called  the  Tubbs  lease, 
covering  160  acres,  known  as  lot  378.  In  1882  the  plaintiff 
recovered,  in  ejectment  for  non-payment  of  rent,  all  of  the 
land  included  in  the  Abbott  and  Russ  lease,  except  ten  acres, 
and  took  possession  of  the  same.  In  1881  the  plaintiff  recov- 
ered, in  ejectment  for  non-payment  of  rent,  all  of  the  land 
included  in  the  Tubbs  lease,  except  sixty  acres,  and  took 
possession.  No  redemption  was  made  from  those  recov- 
eries, and  the  time  for  redemption  has  passed.  This  action 
was  brought  to  recover  the  ten  acres  of  lot  402,  and  60 
60  acres  of  lot  378,  occupied  by  defendant,  for  non-payment 
of  rent.  The  amount  due  for  rent  on  the  Abbott  and  Russ 
lease,  lot  402,  at  the  time  of  the  recovery  in  the  first  ejectment 
action,  was  about  $4,972.78.  The  amount  due  for  rent  on  the 
Tubbs  lease,  lot  378,  at  the  time  of  the  recovery  in  the  eject- 
ment action  of  the  100  acres,  was  about  $2,953.82.  The 
referee  in  this  action  directed  judgment  for  plaintiff,  and 
found  that  the  actual  amount  due  on  lot  402,  at  the  commence- 
ment of  this  action,  was  $4,978.81,  and  that  the  amount  due 
on  the  ten  acres,  sought  to  be  recovered,  was  $350.61 ;  that 
the  actual  amount  due  on  lot  378  was  $2,975.45,  and  that  the 
amount  in  arrear  on  the  sixty  acres,  sought  to  be  recovered, 
was  $410.50,  making  the  total  in  arrear  to  the  plaintiff,  $761.11. 

S.  W.  Rosendale  for  appellant.  The  history  of  the  Van 
Rensselaer  leases  and  general  doctrine  as  to  them  and  their  effect 
are  discussed,  and  cases  reviewed.  (Gerard's  Titles  to  Real 
Estates  [2d  ed.]  129,  150;  Van  Rensselaer  v.  Hays,  19 
K  Y.  68 ;  Van  Rensselaer  v.  Ball,  Id.  100 ;  Tyler  v.  Heidorn 
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46  Barb.  429).     The  covenants  are  perpetual  and  run  with 
the  land.     (Central  Bank  v.  Heidorn,  48  N.  Y.  260  ;  Lyon 
v.  Odell  65  id.  28.)     The  conditions  remain  entire,  although 
the  land  is  divided  by  acts  of  the  parties,  and  for  a  breach  of 
it,  as  to  one  piece,  give  the  lessor  or  his  assignee  the  right  to 
re-enter  for  the 'whole  land.     (Van  Rensselaer  v.   Jewett, 
5  Den.  121.)    When  a  demand  is  made  it  must  be  for  all  the 
rent  due  on  the  whole  premises.     (  Van  Rensselaer  v.  Jewett, 
5  Den.  121,  127 ;  2  K  Y.  141.)     The  land,  and  every  part  of 
it,  is  subject  to  these  rents  &nd  conditions ;  it  is  a  covenant 
running  with  the  land,  and  is  a  rent  charge  in  fee.     (Van 
Rensselaer  v.  Chadwick,  24  Barb.  333 ;  affirmed,  22  N.  Y.  32.) 
The  rents  have  been  extinguished  as  to  the  appellant,  because 
the  plaintiff,  as  the  assignee  and  owner  of  the  lease,  re-entered 
upon,  and  has  possessed  himself  of,  a  portion  of  the  premises 
covered  by  the  original  lease.     (Mam  v.  Green,  32  Barb.  448 ; 
460 ;  Van  Rensselaer  v.  Jones,  2  id.  643-661.)    The  entry 
into  a  part  authorized  by  the  lease  could  not  operate  as  an 
extinguishment,  while  in  an  action  on  the  covenant  to  recover 
for  rent  it  might  be  regarded  as  an  apportionment.     (  Van 
Rensselaer  v.  Jones,  2  Barb.  643,  661.)    In  actions  on  the 
covenant  to   recover  rent  a   different  rule  applies.     (Van 
Rensselaer  v.  Hays,  19  N.  Y.  85  ;  Van  Rensselaer  v.  Jones, 
42  Barb.  135  ;  Tyler  v.  Heidom,  46  id.  439.)     The  applica- 
tion having  been  made  by  the  creditor  (landlord)  at  the  time 
of  payment,  and  the  referee  having  found  that  the  payments 
were  applied  on  the  entire  lease,  the  referee  had  no  power  to 
assume  otherwise  to  apply  them,  or  to  assume  to  apportion 
them.     (Bank  of  California  v.  Webb,  94  K  Y.  467.)    The 
rent  in  arrear  on  a  lease  remains  unaffected  by  the  fact  that  the 
lease  becomes  forfeited  for  non-payment  of  rent,  and  tenant 
evicted,  and  the  landlord  will  not  be  prevented  from  recover- 
ing the  amount  of  rent  in  arrear.     The  recovery  of  the  land 
is  not  satisfaction  of  rent  in  arrears.     (Stuyvesant  v.  Dams, 
9  Paige,  427 ;  McKeon  v.  Whitney,  3  Den.  452 ;  Hinsdale 
v.  White,   6   Hill,   507 ;  Johnson  v.   Oppenheim,  55  JT.  Y. 
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280-293.)  Where  the  landlord  ousts  the  tenant  of  part  he 
cannot  recover  rent,  but  where  he  re-enters  forfeiture,  or  by 
special  condition  for  entry  into  part,  then  the  rent  becomes 
apportioned  after  the  entry.  (Mayor,  etc.,  v.  Ketchum,  67 
How.  Pr.  161-165.)  The  whole  lease  being  an  entirety,  and 
each  holder  of  part  of  the  premises  being  bound  to  see  that 
the  whole  rent  is  paid,  the  Van  Rensselaers  credited  all  pay- 
ments on  account  of  the  lease,  and  the  balance  remaining 
unpaid  is  the  amount  of  rent  in  arrears.  (Main  v.  Green,  32 
Barb.  448-460.)  Apportionment  of  lands  subject  to  rent 
charges  may  take  place,  but  it  cannot  by  any  independent  act 
of  the  lessor.  (  Van  Rensselaer  v.  Chadwick,  22  N.  Y.  32-35.) 
If  an  apportionment  is  to  be  made,  it  is  probably  to  be  made 
on  the  value  of  the  several  parts  held  by  each  and  not  by  the 
quantity.    (  Van  Rensselaer  v.  Gallup,  5  Den.  454.) 

William  Youmans  for  respondent.  Plaintiff's  act,  in  suing 
the  occupant  of  the  other  portion  of  the  lot,  and  taking  judg- 
ment and  possession  against  him,  of  itself  is  an  apportionment 
of  the  rent  and  land.  (McAdam's  Landlord  and  Tenant,  344 ; 
Gilbert  on  Rent,  186 ;  Van  Rensselaer  v.  Chadwick,  22  N\Y. 
32 ;  Nellis  v.  Lathrop,  22  Wend.  120 ;  Van  Rensselaer  v. 
Bradley,  3  Denio,  135 ;  5  id.  454 ;  Grissler  v.  Dudley,  58 
N.  Y.  323 ;  3  Kent's  Com.  [6th  ed.]  469.)  When  a  portion 
of  the  leasehold  estate  has  been  recovered  by  the  landlord, 
the  rent  is  extinguished  pro  tanto,  to  the  extent  of  such 
recovery.  (Blair  v.  Claxton,  18  N.  Y.  533;  8  Bacon's 
Abridgment,  Rent  Title,  L.  [ed.  1846)  515,  517 ;  Vaugh,  199 ; 
Pollex,  1 42.)  An  assignee  of  a  lease  can  only  be  made  liable 
upon  an  implied  covenant,  beyond  the  land  occupied  by  him, 
and  the  time  he  actually  occupied.  (Astor  v.  Jloyt,  5  Wend. 
603.)  By  an  entry  of  the  lessor  into  a  part  of  the  premises, 
the  whole  rent  is  suspended.  He  cannot  apportion  it  by  a 
wrongful  act.  (8  Bacon's  Abridgment,  523.)  By  bringing 
an  action  against  George  Wilson  in  ejectment,  the  lessor  has 
elected  to  declare  the  lease  forfeited,  and  the  tenants  are  con- 
sidered trespassers  thereafter,  and  not  tenants  holding  under 
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the  lease.  (Mc Adam  on  Landlord  and  Tenant,  1 89 ;  Stuyvesant 
v.  Davis,  9  Paige,  427 ;  Linden  v.  Hepburn,  3  Sand.  668 ; 
9  N.  Y.  Legal  Observer,  80.) 

Finch,  J.  We  agree  with  the  General  Terra  in  the  result 
which  it  adjudged,  and  should  adopt  its  opinion  but  for  its 
discussion  of  a  subject  not  necessarily  involved  in  the  case, 
and  the  soundness  or  unsoundness  of  which  we  ought  not  to 
determine  in  the  present  action.  That  opinion  intimates  that 
the  effect  of  plaintiffs  successful  re-entry  upon  a  part  of  the 
premises  leased'in  fee  may  be  to  extinguish  the  rent  upon  the 
remainder.  The  defendant,  however,  makes  no  such  claim, 
but  concedes  the  plaintiff's  right  to  re-enter  upon  such 
remainder  for  rent  in  drrear,  and  the  whole  controversy  is 
simply  what  amount  of  such  rent  should  be  stated  in  the 
judgment,  as  the  basis  of  a  possible  redemption.  The  case, 
therefore,  proceeds  upon  the  assumption  that  there  is  rent 
in  arrear  which  should  be  stated  in  the  judgment,  and  that 
the  amount  is  either  the  whole  unpaid  rent,  treating  the 
lease  as  an  entirety,  or  the  proportionate  share  of  the  sixty 
acres  and  of  the  ten  acres,  treating  the  rent  as  having  been 
apportioned. 

These  manor  leases  have  been  held  to  create  a  rent  charge 
rather  than  a  rent  service ;  and  while  at  common  law  it  was 
said  that  a  rent  charge  could  not  be  apportioned  because  it 
issued  out  of  the  whole  land,  we  have  held  that  such  an 
apportionment  is  possible  by  the  concurring  assent  or  action 
of  both  the  landlord  and  the  tenant.  ( Van  Rensselaer  v. 
Hays,  19  N.  Y.  76;  Van  Rensselaer  v.  Cliadwick,  22  id. 
34,  35.)  And  so,  the  possibility  existing,  we  are  concerned 
only  with  the  facts  which  are  claimed  to  have  effected 
an  apportionment.  The  plaintiff  recovered  in  ejectment 
100  acres  of  lot  378,  which  contained  the  sixty  acres  addi- 
tional involved  in  this  action  as  held  under  the  lease  to 
Martin  Tubbs,  and  the  day  of  redemption  has  passed.  In 
like  manner  he  recovered  and  holds  the  whole  of  lot  402, 
except  the  ten  acres  owned  by  the  defendant  under  the  lease 
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to  Abbott  and  Russ,  and  which  ten  acres,  with  the  sixty,  con- 
stitute the  lands  in  controversy.  The  opinion  of  the  General 
Term  points  out  very  clearly  the  injustice  of  a  rule  which 
would  permit  a  lessor  in  fee  to  have  the  bulk  of  the  land  and 
at  the  same  time  all  the  rent  in  arrear,  and  suggests  adequate 
reasons  in  support  of  a  different  result.  The  severance  of 
the  lease  by  the  landlord  in  the  pursuit  of  his  remedy  was 
preceded  by  long  continued  payments  by  the  owners  of  the  par- 
cels in  controversy  measured  by  the  proportion  which  their 
holdings  bore  to  the  full  quantity  of  the  two  lots,  and  this 
had  continued  for  many  years.  These  pro  rata  payments 
were  accepted  by  the  lessor,  and  although  credited,  as  is  said, 
upon  the  whole  lease  as  an  entirety,  do  not  appear  to  have 
been  accepted  upon  that  condition.  And  when  that  long 
course  of  dealing  is  followed  by  a  re-entry  upon  a  part  of  the 
land,  leaving  the  defendant  undisturbed  in  the  possession  of 
his  seventy  acres,  it  would  seem  as  if  a  severance  of  the  rent 
by  the  act  and  assent  of  the  landlord  was  a  reasonable  and 
just  inference. 

But  beyond  that,  the  application  and  operation  of  the  com- 
mon law  has  been  seriously  affected  by  the  statutory  provi- 
sions for  redemption,  and  those  which  seem  to  place  it  in  the 
power  of  occupants  of  separate  parcels  to  compel  a  sever- 
ance of  the  action  when  the  remedy  sought  is  ejectment.  It 
does  not  here  appear  that  the  severance  relied  upon  was  by 
compulsion  and  against  the  will  of  the  lessor  (Code  of  Civ. 
Pro.  §§  1504,  1505,  1507,  1516),  and  treating  it  as  voluntary 
and  in  connection  with  the  actual  apportionment  made  and 
accepted,  we  think  we  are  justified  in  affirming  the  judgment, 
without,  for  the  present,  going  beyond  the  facts  before  us. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Pecxham,  J.,  not  sitting. 

Judgment  affirmed. 
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Helen  J.  "Wright,  Respondent,  v.  Walter  S.  Church, 
Appellant. 

In  an  action  for  malicious  prosecution,  it  appeared  that  a  writ  of  possession 
having  been  issued  to  the  sheriff  upon  a  judgment  in  an  action  of  eject- 
ment brought  by  defendant  against  N. ;  that  officer,  on  going  to  the 
premises  to  execute  the  writ,  found  plaintiff  in  possession,  claiming  title 
under  a  deed  from  a  third  person,  she  making  no  claim  under  K,  and, 
upon  affidavit  that  she  made  threats  to  use  violence  in  resisting  the  execu- 
tion of  the  writ,  defendant  made  application  for  and  obtained  a  warrant 
for  her  arrest  under  the  Code  of  Criminal  Procedure  (§§  84,  90),  for  the 
purpose  of  obtaining  surety  of  the  peace.  Defendant  offered  to  show 
that  there  was  no  consideration  for  the  deed  under  which  plaintiff 
claimed,  "  but  that  it  was  a  mere  scheme  or  device  to  defeat  the  execu- 
tion."   The  evidence  was  excluded.    Held,  no  error. 

Defendant  also  offered  to  prove  that  there  had  been  frequently,  and  within 
a  brief  period  before  the  occurrence  in  question,  in  that  section  of  the 
country,  resistance  to  the  execution  of  similar  writs  on  the  part  of  those 
in  possession,  both  men  and  women,  under  claim  of  some  superior  title, 
and  that  such  resistance  had  been  carried  to  the  point  of  killing  the 
officers  who  were  executing  the  writs.  This  evidence  was  excluded. 
Held,  no  error. 

(Argued  June  26,  1888;  decided  October  2,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  January  26,  1886,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee. 

This  was  an  action  for  malicious  prosecution.  The  evi- 
dence and  findings  of  the  referee  disclose  the  following 
facts: 

The  defendant  was  assignee  of  a  judgment  in  ejectment 
recovered  in  1865,  on  a  lease  in  fee  for  non-payment  of  rent, 
in  which  judgment  Caleb  Nelson  was  defendant.  In  Feb- 
ruary, 1883,  an  order  was  granted  on  the  application  of 
defendant,  giving  him  leave  to  issue  a  writ  of  possession 
thereon.  Such  writ  was  issued  and  placed  in  the  hands  of 
a  deputy  sheriff  to  be  executed.  Thereupon  and  on  May  7, 
1883,  defendant,  with  the  deputy  sheriff,  went  to  the  premises, 
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found  the  plaintiff  in  possession,  claiming  under  title  hostile 
to  defendant's  right,  and  when  informed  of  their  purpose  to 
take  possession  under  the  writ,  she  objected  to  its  execution, 
and  denied  that  her  possession  was  in  any  way  subservient 
thereto.  An  altercation  between  defendant  and  the  plaintiff, 
and  some  of  her  friends  who  were  present,  ensued.  The 
plaintiff  denied  his  right  to  dispossess  her  under  the  writ,  and 
declared  her  purpose  to  make  resistance  if  that  was  attempted. 
On  May  ninth  defendant  made  complaint,  on  oath,  before  a 
justice  of  the  peace,  charging  that  the  plaintiff  threatened  to 
commit  an  offense  against  the  person  of  Chamberlain  "to 
wit,  to  kill,  hurt  or  maim  "  him,  and  to  do  him  great  bodily 
harm,  and  that  he  had  great  cause  to  fear  that  she  would  carry 
such  threats  into  effect.  On  this  complaint  he  procured  a 
warrant  from  the  justice  against  the  plaintiff  and  caused  her 
arrest  thereunder.  She  was  under  arrest  several  days  when 
the  proceeding  ended  by  her  discharge.  Among  other  find- 
ings of  the  referee  he  found  that  the  only  threat  made  by  the 
plaintiff  was  that  of  resistance  against  the  execution  of  the 
writ  against  Nelson,  and  from  that  threat  there  was  no  prob- 
able reason  to  apprehend  a  breach  of  the  peace  or  a  violation 
of  law ;  and,  further,  that  the  complaint  made  by  the  defend- 
ant against  the  plaintiff,  and  the  proceeding  of  the  warrant 
thereon  and  her  arrest  and  detention  thereunder,  was  willfu] 
and  malicious  and  without  probable  cause. 

The  further  material  facts  are  stated  in  the  opinion. 

S.  W.  Rosendale  for  appellant.  The  referee  erred  in  find- 
ing that  there  was  malice  and  want  of  probable  cause,  both  of 
which  must  exist  before  recovery  can  be  had.  (Moak's  Under- 
bill on  Torts,  163,  rule  5.)  "What  amounts  to  probable. cause 
in  this  action  is  a  question  of  law.  {Stewart  v.  /Sonnebarney 
98  U.  S.  187 ;  Fagnan  v.  Knox,  66  K  T.  525 ;  Tkaule  v. 
Krekder,  81  id.  428.)  Mrs.  Nelson  herself  would  have  been 
estopped  to  deny,  as  against  appellant,  Church,  her  husband's 
possession.  (JFmnegcm  v.  Carraher,  47  N.  T.  493.)  The 
proof  being  clear  that  appellant  acted  in  this  matter,  fully 
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believing  in  the  correctness  of  his  position,  and  in  the  strength 
of  his  title,  and  in  his  entire  right  to  execute  that  writ,  the 
plaintiff  cannot  recover.  (Hope  v.  Evered,  55  L.  T.  [N.  S.] 
320 ;  Stewart  v.  Sonneborne,  98  U.  S.  187 ;  Fagnan  v.  Knox, 
66  N.  Y.  525 ;  Mother  v.  Iddings,  34  N.  W.  Kep.  [Iowa] 
328 ;  Thaule  v.  Krekder,  81  N.  Y.  428.)  The  burden  is  on 
the  plaintiff  to  show  absence  of  probable  cause,  and  the  exist- 
ence of  malice.  (Abeath  v.  If.  E.  By.  Co.,  L.  R.,  11  Q.  B. 
Div.  440 ;  Thaule  v.  Krekder,  81  N.  Y.  428,  433,  434.)  The 
prosecutor's  belief,  upon  reasonable  grounds,  in  the  guilt  of 
the  accused,  is  a  defense.  (Foshay  v.  Ferguson,  2  Denio, 
617 ;  Burlmgame  v.  Burlingame,  8  Cow.  141 ;  Fagnan  v. 
Knox,  66  K  Y.  528  ;  A  heath  v.  IT.  E.  By.  Co.,  L.  E.,  11  Q.  B. 
Div.  440.) 

William  Youmans  for  respondent.  The  defendant  and 
Chamberlain,  on  the  7th  day  of  May  1883,  were  trespassers 
upon  the  lands  of  the  plaintiff,  and  she  had  the  right,  and  it 
was  her  duty,  to  defend  her  property  and  premises  from  the 
unlawful  entry  of  the  defendant.  (Parsons  v.  Brown,  15 
Barb.  590  ;  Gyre  v.  Culver,  47  id.  592 ;  Sage  v.  Harpending, 
49  id.  166-175 ;  S.  C,  34  How.  1.)  The  judgment  recovered 
by  Kidd  and  Cagger  against  Caleb  Nelson,  June  27, 1865,  gave 
defendant  no  right  to  interfere  with  the  property,  it  was  only 
conclusive  against  Caleb  Nelson  and  those  claiming  under  him. 
(2  R.  S.  309,  §§  37,  38 ;  Code  Civ.  Pro.  §§  1524,  1526.)  The 
plaintiff  having  been  prosecuted  by  the  defendant,  and  the 
prosecution  having  terminated  in  plaintiff's  favor,  it  was 
willful,  malicious  and  without  probable  cause.  (Laird  v. 
Taylor,  66  Barb.  138-142 ;  VcmderbiU  v.  MatOs,  5  Duer, 
304  ;  Foshay  r.  Ferguson,  2  Denio,  617 ;  MiOer  v.  Milligan, 
48  Barb.  36;  Besson  v.  Southard,  10  K  Y.  236;  Eeyne  v. 
Blair,  62  id.  19 ;  Thaule  v.  Erekeler,  81  id.  428.)  Malice 
follows  want  of  probable  cause.  (PwrceU  v.  McNamara,  9 
East,  361,  363 ;  Buckley  v.  Smith,  2  Duer,  271.)  Malice  is 
a  question  of  fact,  which,  when  the  case  turns  upon  it,  must 
Siokels— Vol.  LXV.     59 
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be  decided  by  the  jury.  (  VanderbUt  v.  Mattis,  5  Duer,  304, 
309 ;  Hasten  v.  Deyo,  2  Wend.  424,  429 ;  MiUer  v.  Mtiligcm, 
48  Barb.  30,  31,  36,  45;  Carl  v.  Ayers,  53  K  Y.  14,  17; 
Heytoe  v.  Blair,  62  id.  19.)  The  expenses  incurred  by 
plaintiff  in  her  defense,  employment  of  counsel,  loss  of  time, 
and  injury  to  her  reputation  and  character,  and  all  the  evidence, 
in  the  case  fully  warrants  the  judgment  rendered  by  the 
referee.  (Sheldon  v.  Carpenter,  4  K  T.  579,  580 ;  1  Trans. 
App.  279,  280 ;  Rockwell  v.  Brown,  36  N.  T.  209.)  The 
plaintiff  had  the  right  to  make  any  threat  that  she  would  pro- 
tect herself  or  property  against  any  unlawful  invasion  of  the 
defendant  or  his  deputy,  without  being  liable  to  an  arrest. 
(Qyre  v.  Culver,  47  Barb.  592 ;  Parsons  v.  Brown,  15  id. 
590 ;  Code  of  Civ.  Pro.  §  80.)  Resistance  sufficient  to  pre- 
vent the  crime  may  be  made  by  the  party  about  to  be  injured. 
Coery  v.  People,  45  Barb.  262 ;  Wood  v.  PhiOips,  43  N.  Y. 
152 ;  6  Barb.  607 ;  Gyre  v.  Culver,  47  id.  592.) 

Danforth,  J.  Upon  the  record  in  this  case  nothing  more 
favorable  to  the  appellant  can  be  said  than  that  a  report  by 
the  referee,  in  his  favor,  might  have  been  sustained,  upon  the 
ground  that  such  finding  would  not  have  been  entirely  unsup- 
ported by  evidence.  On  the  other  hand  the  report  against 
him,  and  the  finding  that  "  the  complaint,  warrant  and  arrest 
of  the  plaintiff  thereunder,  were  willful,  malicious,  illegal  and 
without  probable  cause,"  stands  upon  testimony  properly 
received,  credible  to  the  referee,  and  satisfactory  to  the  Gen- 
eral Term.  It  is  sufficiently  referred  to  in  the  opinions  of 
the  learned  judges  of  that  court,  and  our  own  examination  of 
the  case  justifies,  and  enables  us  to  concur  in,  that  conclusion. 
It  is  said,  however,  by  the  learned  counsel  for  the  appellant 
that  evidence  offered  or  called  for  by  the  defendant  was 
improperly  excluded : 

(1.)  The  plaintiff  claimed  to  be  in  possession  of  the  prem- 
ises in  question  under  a  deed  which  had  been  put  in  evidence, 
and  one  Boomhower,  a  witness  for  plaintiff,  being  under 
cross-examination,  was  asked,  "  What  was  paid  for  that  deed  ? " 
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the  defendant's  counsel  at  the  same  time  offering  to  show  that 
there  "  was  no  consideration  for  it,  and  that  it  was  a  mere 
scheme  or  device  to  defeat  the  execution  for  the  possession  of 
the  farm."  The  execution  referred  to  recited  a  judgment 
of  June,  1865,  against  one  Caleb  Nelson  for  the  possession  of 
the  premises,  and  no  other  person.  It  was  issued  to  the 
sheriff  May  5,  1883.  The  plaintiff's  title  was  under  a  deed 
from  Mephibosheth  Nelson  and  Martha  Nelson  to  Hannah 
Nelson,  of  April  2,  1860,  and  from  Hannah  Nelson  to  Helen 
J.  Wright,  the  plairttiff,  in  April,  1883.  This  is  the  deed 
referred  to  in  the  question.  The  grantee  was  in  possession  of 
the  premises  ;  she  made  no  claim  even  under  the  judgment- 
debtor,  and  we  see  no  ground  upon  which,  in  this  action,  the 
inquiry  could  be  relevant  or  justifiable. 

(2.)  The  defendant,  while  on  the  stand  as  a  witness  in  his 
own  behalf,  was  asked  by  his  counsel:  "Had  there  been 
occasions  frequently  before  this  occurrence,  and  in  that  section 
of  the  country,  in  the  process  of  enforcing  writs  in  what  is 
commonly  known  as  anti-rent  proceedings,  for  resistance  to  be 
offered  against  the  enforcement  of  such  writs  on  the  part 
of  those  in  possession  of  the  premises,  including  both  women 
and  men,  under  claim  of  some  superior  title  to  that  which  was 
to  be  enforced  in  the  writ,  and  were  you  familiar  with  such 
facts  and  had  you  been  present  yourself  when  such  resist- 
ance had  been  offered ;  and  had  such  occurrences  taken  place 
within  a  brief  period  of  the  occurrence  in  question ;  and  had 
such  resistance  been  carried  to  the  point  of  killing  the  officers 
in  the  execution  of  the  writs  ? "  And  this  being  excluded, 
fc<  offered  to  show  all  the  facts  embraced  in  the  affirmative  part 
of  that  question." 

To  each  ruling  there  was  an  exception,  and  it  is  now  relied 
upon.  No  reason  is  assigned  in  support  of  it,  and  none  is 
perceived.  The  defendant  went  upon  the  plaintiff's  premises 
with  no  process  against  her,  and  was  informed  that  she  had 
the  title  under  Hannah  Nelson,  and,  as  the  referee  finds,  "  the 
defendant  thereupon,  in  a  violent  and  threatening  manner, 
informed  the  plaintiff,  while  in  her  house  and  upon  her  prem- 


468  Wright  v.  Church.  [Oct., 

Opinion  of  the  Court,  per  Danfobth,  J. 

ises,  that  he  would  throw  her  out  of  said  house  and  premises, 
under  said  writ  of  possession  on  the  next  day ;  in  reply  to 
which  the  plaintiff  informed  the  defendant  that  if  he 
attempted  to  remove  her  under  the  writ  of  possession  against 
Caleb  Nelson,  there  would  be  trouble."  Of  what  materiality 
was  it  that  upon  other  occasions  there  had  been  resistance  and 
trouble  ?  As  against  the  plaintiff  the  defendant  had  no  writ, 
and  as  against  that  which  he  had  and  the  assault  which  he 
threatened,  she  might  make  lawful  resistance.  The  unfortu- 
nate state  of  affairs  to  which  the  question  alludes  seems 
wholly  foreign  from  the  defendant's  case  in  this  action.  If  he 
believed  there  was  from  this  plaintiff  danger  of  an  assault, 
he  must  also  have  known  that  it  could  only  happen  upon  his 
own  instigation,  and  that  unless  he  or  his  agent  trespassed, 
both  were  safe  from  interference. 

The  referee  finds :  "  That  on  learning  that  the  plaintiff  was 
lawfully  in  the  possession  of  the  premises,  he  knew,  as 
matter  of  fact,  and  was  bound  to  know  as  matter  of  law,  that 
he  could  not  remove  the  plaintiff  therefrom  under  said  writ  or 
execution  for  possession  against  Caleb  Nelson.  That  the  only 
threat  made  by  the  plaintiff  was  that  of  resistance  against  the 
execution  of  the  writ  against  Nelson,  and  from  that  threat  there 
was  no  probable  reason  to  apprehend  a  breach  of  the  peace 
or  a  violation  of  law."  There  is  no  view  of  the  evidence 
which  requires  any  other  conclusion,  or  which  tends  to  show 
that  the  facts  suggested  by  the  question,  if  they  existed,  could 
have  had  any  material  or  just  operation  upon  the  defendant's 
mind.  As  against  the  plaintiff  he  had,  so  far  as  the  record 
shows,  no  right,  and,  neither  for  himself  nor  the  sheriff  in  whose 
favor  the  arrest  appears  to  have  been  made,  any  cause  for 
apprehension. 

We  think  the  judgment  should  be  affirmed. 

All  concur,  except  Peokham,  J.,  not  sitting 

Judgment  affirmed. 
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James  T.  McClelland,  Appellant,  v.  The  Norfolk  Southern    I115  aoij 
Railroad  Company,  Respondent. 

Although,  as  a  general  rule,  bonds  issued  by  a  corporation  for  the  purpose 
of  procuring  loans  and  made  payable  to  bearer,  are  negotiable,  when 
such  instruments  contain  special  stipulations  and  their  payment  is  sub- 
ject to  contingencies,  not  within  the  control  of  the  holders,  they  are 
deprived  thereby  of  the  character  of  negotiable  instruments,  and  are 
subject,  in  the  hands  of  a  transferee,  to  any  defense  existing  thereto  that 
would  be  available  if  they  were  still  held  by  the  original  payee. 

To  be  negotiable  such  an  instrument  must  provide  for  the  unconditional 
payment  to  a  person  or  order,  or  bearer,  of  a  certain  sum  of  money,  at  a 
time  capable  of  exact  ascertainment. 

The  interest  coupons  attached  to  such  a  bond,  where  they  refer  to  the  bond, 
partake  of  the  same  character  as  the  bond  itself  is;  this  character  is 
not  changed  by  cutting  them  off  from  the  bond ;  and  although  an  action 
may  be  maintainable  upon  the  coupons  without  production  of  the  bond, 
a  recovery  must  be  based  upon  the  obligation  contained  in  the  bond,  and 
cannot  be  had  contrary  thereto. 

Where,  therefore,  in  an  action  to  recover  the  amount  of  certain  interest 
coupons  cut  from,  and  on  their  face  referring  to,  bonds  issued  by  a  rail- 
road company,  which  bonds  and  the  mortgage  given  to  secure  the  same, 
contained  conditions  that  the  time  of  payment  of  principal  and  interest 
might  be  changed  and  postponed  from  time  to  time  at  the  option  of 
a  majority  of  the  holders  of  the  series  of  bonds  issued  simultaneously 
with  those  from  which  the  coupons  were  taken;  held,  that  they  were 
not  negotiable  instruments;  that  the  holder  was  chargeable  with  notice 
of  the  terms  of  the  bonds;  and  that  if  the  payment  of  interest  had 
been  postponed  in  accordance  with  the  condition  of  the  bonds,  until 
the  period  of  extension  had  expired,  an  action  at  law  could  not  be  main- 
tained upon  the  coupons,  although  plaintiff  had  not  assented  to  the 
postponement. 

Where,  however,  by  the  terms  of  the  bonds  and  mortgage,  "  in  case 
of  default"  in  payment  of  interest,  a  majority  of  bondholders 
were  authorized  to  waive  the  default  and  to  instruct  the  mortgage 
trustees  so  to  waive  it,  and  it  was  expressly  provided  that  no  action 
on  the  part  of  the  bondholders  or  trustees,  "in  case  of  any  default, 
shall  affect  any  subsequent  default,  or  any  right  arising  therefrom." 
Held,  that  the  bondholders  had  no  authority  to  anticipate  and  provide 
for  a  default  in  the  payment  of  interest  before  it  accrued;  that  every 
bond  and  coupon  holder  had  the  right  to  insist  that  the  conditions  of  the 
exercise  of  the  power  should  be  exactly  complied  with:  and  that  a 
written  instruction  by  a  majority  of  the  bondholders  to  the  trustees 
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to  postpone  the  payment  of  interest  for  five  years,  was  inoperative  and 
no  defense  to  an  action  upon  coupons  subsequently  falling  due. 
As  to  whether,  in  such  case,  a  waiver  by  a  majority  of  the  bondholders, 
after  default  in  payment  of  interest,  would  affect  an  action  then  pending 
for  the  recovery  of  interest  coupons,  qucere. 

(Submitted  June  25,  1888;  decided  October  2,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas,  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  May  13,  1886,  which  affirmed  an 
order  of  the  General  Term  of  the  City  Court  of  said  city, 
reversing  a  judgment  in  favor  of  plaintiff,  entered  upon  a 
verdict,  and  which  directed  judgment  absolute  in  favor  of 
defendant. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Albert  Gallup  for  appellant.  A  coupon-holder  can  sue 
upon  his  coupons,  detached  from  the  bonds,  the  coupons 
having  thus  become  complete  negotiable  instruments.  (Thomp- 
son v.  County  of  Lee,  3  Wall.  327 ;  Com.  of  Knox  Co.  v. 
Aspinwall,  21  How.  539,  546.)  The  bondholder  can 
relinquish  the  security  of  the  mortgage  and  sue  upon  his 
bonds  or  coupons,  which  contain  an  unqualified  promise  to 
pay  the  principal  and  interest  at  a  given  time  and  place. 
(Oilman  v.  fUmois  &  M.  Tel.  Co.,  91  U.  *S.  603.) 
There  is  nothing  in  the  New  York  statutes  to  forbid  a  suit 
upon  the  bond  alone,  (Code,  §  1668 ;  Williamson  v.  Champ- 
lin,  8  Paige,  70 ;  Suydam  v.  Battle,  9  id.  294 ;  2R.S.  191, 
192,  §§  153,  156 ;  Savage  v.  JSTeU,  44  N.  Y.  298 ;  Coote 
on  Mort.  [4th  ed.,  1880,  London]  1029 ;  Attorney  v.  Win- 
stamby,  5  Bligh  [N.  S.]  144 ;  Ely  v.  Ely,  6  Gray,  439 ;  Hale  v. 
Rider,  5  Cush.  27,  31;  Thayer  v.  Momn,  19  Pick.  537; 
PhUa.  &  Bolt.  C.  R.  R.  Co.  v.  Johnson,  54  Penn.  St.  127 ; 
Spies  v.  Chi  <6  E  IU.  R.  R.  Co.,  30  Fed.  Eep.  897 ;  State 
of  Florida  v.  Anderson,  91  U.  S.  679.)  The  common- 
law  right  of  suing  to  judgment  upon  a  written  obligation, 
admitted  to  be  valid  is  of  too  high  a  character  to  be  taken 
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away  by  implication,  especially  if  drawn  from  instruments 
other  than  that  which  is  given  in  direct  and  positive 
acknowledgment  of  the  debt.  (29  Fed.  Rep.  838 ;  Manning 
v.  uVorfolkS.  R.  R.  Go.,  1  Railway  and  C.  L.  J.  298.) 

Geo.  W.  Wingate  for  respondent.  A  purchaser  of  coupons 
which  state  on  their  face  that  they  are  coupons  upon  certain 
bonds,  is  bound  to  examine  these  bonds  and  is  bound  by 
everything  which  is  contained  in  them.  (McGlure  v.  Town- 
ship qf  Oxford,  94  U.  S.  429 ;  Cayhis  v.  N.  Y.  K  A  S.  R. 
R.  Go.,  10  Hun,  295 ;  2  Daniels  on  Negot.  Inst.  444 ;  Jones 
on  Railroads,  §  318  ;  City  v.  Lamson,  9  Wall.  477.)  There 
is  no  higher  equity  in  the  holder  of  an  interest  coupon  than 
in  the  holder  of  the  bond  from  which  it  came.  A  court  of 
equity  will  enjoin  an  action  by  the  holder  of  a  coupon,  which 
if  prosecuted  to  judgment  and  enforced  by  execution  or 
attachment,  would  impair  or  destroy  the  fund  to  which  all 
the  bondholders  have  a  right  to  resort  for  satisfaction  of  their 
debts.  (Pennock  v.  Col.,  23  How.  [U.  S.]  130;  Bwrnham 
v.  Bowen,  111  U.  S.  776;  Fosdiok  v.  SchaU,  99  id.  252; 
Hindekoper  v.  Locomotive  Works,  99  id.  258.) 

Ruger,  Ch.  J.  The  complaint  counts  upon  fourteen  several 
interest  coupons  for  the  sum  of  $30  each,  and  alleges  the  liar 
bility  of  the  defendant  thereon,  by  virtue  of  its  assumption  of 
the  obligations  of  the  Elizabeth  and  Norfolk  Railroad  Com- 
pany, who  were  the  makers  of  such  coupons. 

The  answer  sets  up  as  a  defense  that  the  time  for  the  pay- 
ment of  the  coupons  for  a  period  of  five  years,  covering  those 
in  question,  had,  for  a  good  consideration,  been  extended  by  a 
majority  of  the  holders  of  bonds  issued  simultaneously  with  those 
from  which  such  coupons  had  been  detached,  under  the  author- 
ity of  provisions  contained  in  the  bond  and  mortgage  given 
as  security  therefor.  The  case  was  submitted  to  the  trial  court 
upon  an  agreed  statement  of  facts,  from  which,  among  other 
things,  it  appeared  that  the  bonds,  from  which  such  coupons 
were  detached,  formed  a  series  of  nine  hundred  for  $1,000  each, 
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with  coupons  attached,  providing  for  the  payment  of  interest 
semi-annually,  issued  by  the  Elizabeth  City  and  Norfolk  Railroad 
Company  in  1880,  and  secured  by  a  first  mortgage  upon  its 
property  and  franchises,  executed  and  delivered  to  trustees  for 
such  bondholders,  and  that  the  defendant  had  lawfully  assumed 
the  payment  of  the  obligations  of  such  company. 

The  coupons  or  interest  warrants  were  in  the  following  form  : 

"  On  the  first  day  of  (blank  month  and  year)  the  Elizabeth 

City  and  Norfolk  Railroad  Company  will  pay  to  the  bearer,  at 

its  financial  agency  in  the  city  of  New  York,  thirty  dollars  in 

gold  ($30)  being  six  months  interest  then  due  upon  its  first 

mortgage  bonds,  No. 

"W.  G.  DOMINICK, 

"  Treasurer" 

The  bonds  each  contained  a  statement  that  u  full  payment 
of  the  principal  and  interest  of  *  *  *  the  said  series  of 
bonds  is  secured  by  a  deed  of  trust  or  mortgage,"  upon  the 
property  and  franchises  of  said  railroad  "  upon  the  terms  and 
conditions  fully  set  forth  in  the  said  mortgage  or  deed  of 
trust ; "  and,  also,  that  "  this  bond  shall  pass  by  delivery  "  and 
"  in  case  default  shall  be  made  in  the  payment  of  any  of  the 
half  yearly  installments  of  interest  on  this  bond,  *  *  * 
and  if  such  interest  shall  remain  unpaid  for  the  period  of  six 
months,  *  *  *  the  principal  of  this  bond  shall,  at  the 
option  of  the  holder  *  *  *  become  forthwith  due  and 
payable  immediately  upon  the  terms  and  with  the  effect  men- 
tioned in  said  deed  of  trust  or  mortgage" 

For  the  purpose  of  securing  "  the  payment  of  said  bonds 
and  interest  coupons,"  the  company  executed  a  mortgage, 
whereby  it  granted,  bargained  and  sold  to  the  trustees  therein 
named  all  of  the  property  "  now  held,  or  which  may  hereafter 
be  acquired  for  or  in  connection  with  the  construction,  operation, 
maintenance,  reparation  or  replacement  of  the  said  railroad  or 
its  several  branches,  *  *  *  and  also  all  rights,  powers, 
privileges  and  franchises  now  held  or  hereafter  acquired  by  the 
said  party  of  the  first  part."  By  section  4  it  further  pro- 
vided that  "  in  case  default  shall  be  made  in  the  payment  of 
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any  of  the  interest  warrants  hereby  secured  to  be  paid,  and 
such  default  continue  for  six  months  after  payment  shall 
have  been  duly  demanded"  then,  at  the  option  of  said  trus- 
tees, the  whole  principal  sum  secured  to  be  paid  shall  become 
due  and  payable,  and  upon  request  of  one  half  in  interest  of 
the  holders  of  said  bonds  it  is  made  the  duty  of  said  trustees 
to  declare  such  principal  sum  due  as  aforesaid  ; "  but,  never- 
theless, a  majority  in  interest  of  said  bondholders  may,  in 
case  of  such  defcmUy  by  an  instrument  in  writing,  signed  by 
them,  instruct  the  said  trustees  to  declare  said  principal  sum 
due,  or  waive  their  right  so  to  do,  upon  such  terms  and  con- 
ditions as  such  majority  shall  deem  proper,  or  may  annul  or 
reverse  the  election  made  by  the  trustees,  anything  herein 
contained  to  the  contrary  notwithstanding ;  but  the  action  of 
the  trustees  or  bondholders  in  case  of  any  default,  shall  not 
affect  any  subsequent  default  on  the  part  of  the  party  of  the 
first partj  or  impair  any  right  resulting  therefrom" 

By  section  7  it  was  further  provided  that "  it  is  hereby  declared 
and  agreed  *  *  *  that  it  shall  be  the  duty  of,  and  it  is 
hereby  made  obligatory  upon  the  said  trustees  *  *  *  to 
execute  the  powers  of  sale  or  entry  hereby  granted,  or  both, 
or  to  take  appropriate  proceedings  at  law  or  in  equity  to 
enforce  the  rights  of  bondholders  under  these  presents  upon 
requisition  in  writing,  as  hereinafter  specified,  to  wit :  *  *  * 
But  in  every  case  in  which  the  default  shall  be  in  the  pay- 
ment of  the  money  hereby  secured,  or  any  part  thereof  (in 
respect  of  any  covenant  or  agreement  in  said  bonds,  or  herein 
contained),  such  duty  of  the  said  trustees,  and  also  their 
power  to  make  elections  in  the  premises,  are  hereby  declared 
to  be  subject  to  the  right  and  power  of  a  majority  in  interest 
of  the  holders  of  the  bonds  hereby  secured  and  then  out- 
standing, to  instruct  the  said  trustees  to  waive  such  default  or 
to  enforce  their  rights  thereunder  and  no  action  of  the  said 
trustees  or  bondholders  in  case  of  any  default  shall  affect  any 
subsequent  default  or  any  right  arising  therefrom." 

Previous  to  the  1st  dav  of  September,  1884,  more  than  four- 
Sickels— Vol.  LXV.     60 
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fifths  of  said  bondholders  had  united,  by  signing  an  instrument 
in  writing,  in  requesting  the  trustees  to  postpone  the  payment 
of  any  interest  accruing  on  the  bonds  during  the  succeeding 
five  years,  to  enable  the  company  to  use  the  funds  thereby  to 
be  acquired,  in  the  improvement  of  the  track  and  rolling 
stock  of  the  railroad,  and  to  issue  to  the  bondholders, 
in  place  of  the  postponed  coupons,  certificates  for  the  amount 
of  the  same,  payable  at  a  future  time  with  interest. 
The  trustees  assented  to  such  request  and  immediately 
gave  notice  to  the  company  to  that  effect,  and  also  gave 
a  formal  extension  upon  all  coupons  which  had  matured  up  to 
the  time  of  the  trial  after  they  became  due,  respectively. 
Relying  upon  such  extension  the  defendant  executed  and 
delivered  its  certificates  for  the  payment  to  the  trustees  of  such 
postponed  interest,  and  they  were  distributed  to  and  received  and 
and  accepted  by  upwards  of  nine-tenths  in  amount  of  the  bond- 
holders, who  thereupon  delivered  up  their  respective  coupons  to 
the  trustees.  The  defendant  also,  upon  the  faith  of  such  arrange- 
ment, proceeded  to  lay  out  and  pledge  the  funds  received  and 
anticipated  from  this  arrangement,  in  the  improvement  of  its 
road  and  the  extension  of  its  facilities  for  the  transportation 
of  freight  and  passengers.  Several  questions  arise  upon  this 
statement  of  facts,  the  most  material  of  which  we  conceive  to 
be  those  which  refer  to  the  meaning  and  intent  of  the  pro- 
visions in  the  mortgage  relating  to  the  waiver  by  the  trustees 
and  bondholders  of  defaults  in  the  payment  of  moneys  secured 
v  thereby,  and  as  to  the  negotiability  of  the  coupons  attached  to 
'    said  bonds. 

In  determining  the  character  of  the  coupons,  in  respect  to 
their  negotiability,  the  court  is  required,  we  think,  to  examine 
each  of  the  securities  simultaneously  executed  by  the  defend- 
ant, viz.,  the  mortgage,  the  bonds  and  coupons,  for  the  purpose 
of  discovering  the  intent  and  meaning  of  the  contract  thereby 
made.  The  reference  in  the  coupons  to  the  mortgage  and 
bonds,  and  in  the  bonds  to  the  terms  and  conditions  of  the 
mortgage,  clearly,  we  think,  charges  the  holders  of  both 
coupons,  and  bonds,  with  notice  of  the  provisions  contained  in 
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each  of  such  instruments.  If,  therefore,  according  to  the 
plain  intent  and  meaning  of  the  provisions  in  the  mortgage, 
it  was  designed  to  invest  a  majority  of /the  bondholders  there- 
under with  power,  at  their  option,  to/ waive  defaults  in  the 
payment  of  moneys  secured  by  said  mortgage,  we  do  not  see 
how  the  claim  that  these  coupons  were  negotiable  instrument 
can  be  supported.  If  such  coupons  were  negotiable  instru- 
ments invested  with  the  qualities  pertaining  to  such  securities, 
the  mortgage  and  bonds  to  which  they  were  Attached  when 
issued  can  not  be  resorted  to,  to  qualify,  limit  or  explain  the 
agreement  therein  expressed.  In  that  event  their  holders, 
having  purchased  them  in  good  faith  for  value  and  without 
notice  of  any  defense  existing  thereto,  would  be  entitled  to 
maintain  an  action  thereon  and  recover  according  to  well 
settled  principles  of  commercial  law. 

If,  however,  these  coupons  containe  notice  to  the  holders 
of  any  facts  or  circumstances  showing  that  the  time  of  their 
payment  was  subject  to  a  contingency  over  which  the  holder 
had  no  control,  and  which  might  postpone  their  payment 
indefinitely,  then  they  could  not  be  said  to  be  bona  fide  holders 
thereof,  as  the  negotiability  of  the  paper  would  be  thereby 
destroyed.  It  is  undoubtedly  the  general  rule  that  the  bonds 
of  railroad,  manufacturing,  municipal  and  other  like  corpora- 
tions, payable  to  bearer,  issued  for  the  purpose  of  securing 
loans  of  money,  are,  in  this  country,  deemed  negotiable,  and 
coupons  thereto  attached  partake  of  the  same  character. 
(Rorer  on  Railroads,  250 ;  Evertson,  v.  Bank  of  Newport,  66 
N.  Y.  14;  Thompson  v.  Lee  County,  3  Wall.  327;  Commis- 
sioners v.  Aspinwail,  21  How.  [U.  S.]  539.)  But  when  such 
instruments  contain  special  stipulations  and  their  payment  is 
subject  to  contingencies  not  within  the  control  of  their  holders, 
they  are,  by  established  rules,  deprived  of  the  character  of 
negotiable  instruments,  and  become  exposed  to  any  defense 
existing  thereto,  as  between  the  original  parties  to  the 
instrument.  It  is  essential  by  such  rules  that  such  paper 
should  provide  for  the  unconditional  payment  to  a  person,  or 
order,  or  bearer,  of  a  certain  sum  of  money  at  a  time  capable 
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of  exact  ascertainment.  (3  R.  S.  [7th  ed.]  2243,  Daniels 
Negotiable  Instruments,  §§  27-104;  Evertson  v.  Bank  of 
Newport,  supra ;  Frank  v.  Wesfte?>s,  64  N.  T.  155  ;  Dins- 
more  v.  Duncan,  57  id.  580.)  It  would  seem,  therefore,  if 
these  coupons  were  subject  to  the  condition  that  the  time  of 
their  payment  could  be  changed,  altered  and  postponed  from 
time  to  time  at  the  option  of  a  majority  of  the  holders  of  the 
series  of  bonds  simultaneously  issued  therewith,  it  would 
deprive  them  qf  one  of  the  essential  characteristics  of  negoti- 
able paper. 

It  was  held  nr  McClure  v.  Township  qf  Oxford  (94  U.  S. 
429),  in  an  action  upon  coupons  detached  from  the  bonds  of  a 
municipal  corporation,  which  were  substantially  similar  in  form 
to  the  coupons  under  consideration,  that  the  bonds  "  carried 
upon  their  face  unmistakable  evidence  that  the  forms  of  law 
under  which  they  purported  to  have  been  issued  had  not  been 
complied  with.  *  *  *  This  suit  was  brought  upon  coupons 
detached  from  the  bonds  purchased  by  the  plaintiff  in  error, 
before  maturity,  but,  upon  their  face,  they  refer  to  the  bonds, 
and  purport  to  be  for  the  semi-annual  interest  accruing  thereon. 
This  puts  the  purchaser  upon  inquiry  for  the  bonds,  and 
charges  him  with  notice  of  all  they  contain."  < 

The  City  v.  Lamson  (9  "Wall.  478),  was  an  action  brought 
upon  coupons  detached  from  the  bonds  of  a  municipal  corpo- 
ration, and  it  was  there  held  that  the  action  was  not  barred 
by  the  lapse  of  time  which  would  outlaw  a  simple  contract 
debt,  but  that  there  was  "  but  one  contract  and  that  evidenced 
by  the  bond,  which  covenanted  to  pay  the  bearer  five  hundred 
dollars  in  twenty  years,  with  semi-annual  interest  at  the  rate 
of  ten  per  cent  per  annum.  *  *  *  The  coupon  is  simply 
a  mode  agreed  on  between  the  parties  .for  the  convenience  of 
the  holder  in  collecting  the  interest  as  it  becomes  due.  Their 
great  convenience  and  use  in  the  interests  of  business  and 
commerce  should  commend  them  to  the  most  favorable  view 
of  the  court ;  but  even  without  this  consideration,  looking  at 
their  terms,  and  in  connection  with  the  bond  of  which  they 
are  a  part,  and  which  is  referred  to  on  their  face,  in  our  judg- 
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ment  it  would  be  a  departure  from  the  purpose  for  which 
they  were  issued,  and  from  the  intent  of  the  parties  to  hold, 
when  they  are  cut  off  from  the  bond  for  collection  that  the 
nature  and  character  of  the  security  changes  and  becomes  a 
simple  contract-debt  instead  of  partaking  of  the  nature  of 
the  higher  security  of  the  bond  which  exists  for  the  same 
indebtedness."  It  was,  therefore  held  that  the  coupons  did 
not  outlaw  until  the  statutory  time  had  run  against  the  bond. 
The  clear  implication  from  the  doctrines  of  this  case  seems 
to  be  that  although  an  action  may  be  maintained  upon  the 
coupons  without  the  production  of  the  bond,  a  recovery  must 
be  based  upon  the  obligation  contained  in  the  bond,  and  that 
no  recovery  can  be  had  contrary  to  the  agreement  therein 
expressed.     (Clark  v.  Iowa  City,  20  Wall.  583.) 

If,  therefore,  the  act  of  the  trustees  in  postponing  the  pay- 
ment of  the  interest  becoming  due  on  September  1, 1884,  and 
the  five  years  succeeding,  was  authorized  by  the  provisions  of 
the  mortgage,  it  must  follow  that  the  holders  of  coupons  are 
bound  by  their  action  and  are  not  entitled  to  maintain  actions 
at  law  upon  such  coupons. 

The  solution  of  this  question  requires  an  examination  of 
the  provisions  of  the  mortgage.  This  case  has  been  argued 
upon  the  assumption,  by  both  parties,  that  the  mortgage  did 
provide  for  a  postponement  of  the  time  of  payment  of  both 
the  principal  sum,  and  interest,  by  the  action  of  a  majority  of 
the  bondholders.  It  is,  however,  claimed  by  the  appellant 
that  the  bondholders  could  not  anticipate  and  provide  for  a 
default  in  the  payment  of  interest  before  such  default  had 
actually  occurred. 

We  shall  consider  the  case,  therefore,  upon  the  assumption 
that  it  contains  authority  for  action  upon  the  part  of  a  majority 
of  the  bondholders  to  postpone  the  time  for  the  payment  of 
the  interest  coupons,  and  the  only  question  arising  thereon  is 
whether,  under  a  reasonable  construction  of  the  terms  of  the 
mortgage,  this  can  be  done  before  default  has  occurred. 

This  mortgage,  in  accordance  with  familiar  rules,  must  be 
construed  according  to  the  intent  of  the  parties  in  making 
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it,  and  that  intent,  if  its  language  is  plain  and  unambiguous, 
must  be  derived  from  an  examination  of  the  instrument 
itself.  That  contains  the  measure  of  the  liability  of  the  mort- 
gagor, a6  well  as  a  definition  of  the  power,  duties  ar*d  rights 
of  the  trustees  and  bondholders  named  therein. 

We  can  find  nothing  in  this  instrument  which  confers  any 
power  upon  the  trustees  of  their  own  motion,  to  waive 
defaults  in  the  payment  of  interest,  or  to  anticipate  such 
defaults  and  postpone  the  time  of  payment  thereof.  That 
power,  if  conferred  at  all,  is  given  to  a  majority  of  the  bond- 
holders, and  the  trustees  hav$  no  authority  to  act  in  that 
respect  except  under  the  instructions  of  the  bondholders. 

The  provisions  of  the  mortgage  relating  to  this  subject  are 
substantially  contained  in  the  fourth  and  seventh  paragraphs 
hereinbefore  recited.  The  conditions  under  which  power  is 
conferred  upon  the  trustees  and  bondholders  to  waive  defaults, 
contained  in  the  fourth  paragraph,  relate  exclusively  to 
defaults  already  made,  and  which  have  continued  to  exist  for 
the  space  of  six  months,  after  payment  of  such  interest  has 
been  duly  demanded.  The  trustees  are  then  vested  with  the 
option  of  declaring  the  principal  sum  due  and  payable,  and 
their  action  in  respect  thereto  is  made  subject  to  review  and 
correction  by  a  majority  of  the  bondholders ;  but  the  exercise 
of  any  power  on  the  part  of  either  trustees  or  bondholders 
is  conditioned  upon  the  existence  of  a  default  which  has 
continued  for  the  prescribed  period. 

It  is  quite  clear  that  the  defendant  has  not  brought  the  case 
within  the  contingency  provided  for  in  this  provision.  It 
must,  therefore,  rely  upon  the  provision  contained  in  the 
seventh  paragraph,  if  its  contention  can  be  sustained  at  all 
upon  the  facts  of  this  case. 

That  paragraph  relates  wholly  to  the  duties  imposed  upon 
the  trustees,  upon  the  contingencies  arising  under  the  mort- 
gage, authorizing  them  to  enforce  the  remedies  therein  pro- 
vided, and  the  circumstances  under  which  the  performance  of 
that  duty  may  be  compelled  or  waived  by  the  bondholders. 
Certainly  no  duty  can  rest  on .  the  trustees  to  enforce  the 
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mortgage  until  a  default  has  occurred ;  and  it  is  only  in  case 
of  such  a  defcmlt  and  the  omission  of  the  trustees  to  perform 
44  such  duty  "  that  the  bondholders  are  authorized  to  act  under 
the  paragraph  in  question,  and  even  in  the  event  of  any  such 
action,  it  is  expressly  provided  that  "  no  action  of  the  trustees 
or  bondholders  in  case  of  any  default  shall  affect  any  subse- 
quent default  or  any  right  arising  therefrom." 

It  is  quite  impossible  to  reconcile  this  provision  with  the 
claim  that  the  bondholders  can  anticipate  a  default  and  pro- 
vide for  the  operation  of  their  action  upon  a  future  event. 
Such  action  is  expressly  prohibited  by  the  terms  of  the  agree- 
ment ;  and,  in  the  face  of  such  prohibition,  such  a  power  cannot 
be  implied  from  other  language  of  the  instrument.  The 
plain  meaning  of  the  provision  contemplates  action  by  the 
bondholders  upon  an  existing  condition  of  things,  and  the 
exercise  of  their  judgment  upon  k  situation  which  has  already 
occurred.  Not  only  the  obligor,  but  each  bond  and  coupon- 
holder  is  interested  in  the  exercise  of  the  powers  referred  to, 
and  has  the  right  to  insist  that  the  conditions  of  its  exercise 
provided  by  the  contract,  so  far  as  they  are  material,  shall  be 
fully  and  exactly  complied  with.  Any  other  construction 
would  place  the  rights  of  a  minority  at  the  discretion  or 
caprice  of  a  majority,  and  leave  it  practically  powerless  to 
avail  itself  of  the  security  provided  for  it  by  the  plain  lan- 
guage of  the  contract.  Assuming  the  right  of  bondholders, 
after  a  default  has  occurred,  to  waive  defaults  in  the  payment 
of  interest  and  postpone  the  time  of  their  payment,  a  ques- 
tion might  arise  as  to  the  effect  of  such  action  upon  suits  then 
pending  for  the  recovery  of  interest  coupons ;  but  that  ques- 
tion is  not  now  before  us,  and  it  would  be  improper  to  express 
any  opinion  thereon. 

Action  taken  by  a  majority  of  bondholders  in  waiving 
default  which  has  already  occurred  we  have  not  considered,  as 
the  facts  of  the  case  do  not  present  that  question  ;  but  we  are 
of  the  opinion  that  no  action  by  the  trustees  or  bondholders 
is  authorized  by  the  mortgage  in  anticipation  of  such  default. 

The  action  of  the  trustees  in  granting  a  formal  extension 
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of  time  for  the  payment  of  the  coupons  'in  question,  after 
default  had  been  made  thereon,  would,  we  think,  have  barred 
an  action  upon  coupons  past  due,  except  for  the  omission  of 
a  direction  to  do  so  given  by  a  majority  of  the  bondholders 
after  the  default  occurred.  We  think  this  is  made  by  the 
contract  a  condition  precedent  to  the  right  of  the  trustees  to 
postpone  the  time  for  the  payment  of  interest. 

The  fact  that  the  mortgage  in  question  covers  all  of  the 
property  of  the  corporation,  and  must  eventually  be 
enforced  for  the  benefit  of  its  beneficiaries  equally,  would 
seem  to  subject  the  motives  of  the  plaintiff  in  bringing  this 
suit,  to  the  imputation  of  attempting  to  extort  payment  of  his 
coupons  from  the  company,  to  the  detriment  of  his  associates; 
'  but  this  constitutes  no  defense  to  the  action.  The  remedy 
of  the  bondholders  against  such  an  effort,  if  any  there  is, 
must  be  found  in  the  exercise  by  the  trustees  of  the  power 
conferred  upon  them  by  the  mortgage,  to  take  possession  of 
the  property  covered  thereby,  and  use  its  proceeds  for  the 
common  benefit  of  all  bond  and  coupon-holders. 

The  judgments  of  the  Common  Pleas  and  General  Term 
should,  therefore,  be  reversed,  and  that  of  the  trial  court 
affirmed  with  costs. 

All  concur. 

Judgment  accordingly. 
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George  B.  Collyer,  Appellant,  v.  Charles  S.  Collyer,        167    168 

Administrator,  etc,,  et  aL,  Respondents. 

Proof  that  a  will  was  duly  executed,  and  was  in  existence  a  short  time  i 

before  the  testator's  death,  does  not,  where  the  will  cannot  be  found 
after  such  death,  raise  a  presumption  that  it  was  in  existence  at  that 
time,  or  was  fraudulently  destroyed  in  the  testator's  lifetime. 

Proof  that  the  will  was  not  found  after  the  death  is  presumptive  evidence 
sufficient  to  establish,  prima  facie,  that  the  testator  destroyed  it,  animo 
rewcandi;  and  he  who  seeks  to  establish  the  will  as  lost  or  fraudulently 
destroyed,  assumes  the  burden  of  overcoming  this  presumption  by 
adequate  proof  ,# 

It  is  not  sufficient,  for  the  purpose  of  establishing  a  fraudulent  destruction, 
to  show  that  persons  interested  to  establish  intestacy  had  opportunities 
to  destroy  the  will. 

A  Surrogate's  Court  has  power,  in  its  discretion,  to  award  costs  against  an 
unsuccessful  proponent  of  a  will,  in  favor  of  one  or  more  of  the 
contestants,  and  the  exercise  of  this  discretion  is  not  reviewable  here. 

(Argued  June  27,  1888;  decided  October  2,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  secoud  judicial  department,  entered  upon  an 
order  made  July  23,  1886,  which  affirmed  a  decree  of  the 
surrogate  of  Westchester  county,  denying  an  application  to 
admit  to  probate,  as  a  lost  or  destroyed  will,  an  instrument 
alleged  to  have  been  executed  as  her  last  will  by  Elizabeth 
Collyer,  deceased. 

The  material  facts  are  stated  in  the  opinion. 

Dermis  MoMahon  for  appellant.  The  Surrogate's  Court 
below  had  jurisdiction  to  prove  the  will  in  question  as  a  lost 
will.  (Code,  §§  1865,  2621.)  A  will  once  duly  executed  can 
only  be  revoked  in  the  manner  pointed  out  in  the  statute. 
(2  R.  S.,  chap.  6,  tit.  1,  art.  3,  §  42.)  Parol  evidence  of  the 
revocation  of  a  will  is  inadmissible.  (Jackson  v.  Knifer, 
2  Johns.  31 ;  Kent  v.  Mahaffey*  10  Ohio  St.  204;  Clark  v. 
Smith,  34  Barb.  140 ;  Lewis  v.  Lewis,  2  W.  &  S.  [Pa.]  455 ; 
Ddafidd  v.  Parish,  25  N.  Y.  9 ;  Blanchard  v.  Blanchard, 
Sickkls— Vol.  LXV.    61 
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32  Yt.  62 ;  Tynan  v.  Pascall,  27  Tex.  286.)  Presumption  of 
revocation  by  a  testator  by  not  finding  a  will  can  be  rebutted. 
{Calligcm  v.  McKernan,  2  Demarest,  421 ;  Tynan  v.  Pascall, 
27  Tex.  286  ;  Hatch  v.  Siffman,  1  Demarest,  519.)  At  com- 
mon law  a  lost  or  destroyed  will  could  be  established  by  the 
evidence  of  one  witness,  but  the  statute  makes  a  change  in  that 
it  requires  two  of  which  the  draft  shall  be  one.  {Harris  v. 
Harris j  26  K".  Y.  433.)  The  doctrine  of  presumably  continued 
existence  developed  in  this  case  would  rebut  the  common-law 
presumption  of  revocation  by  not  finding  the  will,  especially 
where  the  deceased  in  her  last  illness  was  surrounded  by  heirs, 
whose  interest  it  was  to  spoliate  it.  {Schullz  v.  Schultz,  35 
K  T.  653 ;  Fasten,  v.  Hubbard,  55  id.  465 ;  Koenig  v.  Steckel, 
58  id.  475  ;  Beckvrith  v.  Whalen,  65  id.  322 ;  In  re  Phillips,  60 
id.  16 ;  HagariY.  Clark,  78  id.  45 ;  Cook  v.  Cooky  58  Barb.  180 ; 
Smith  v.  Smith,  4  Paige,  432 ;  McMahon  v.  Harrison,  6  N.  T. 
443 ;  Sleeper  v.  Middleworth,  4  Denio,  431 ;  Graham,  v. 
Chrystal,  2  Keyes,  21 ;  Fry  v.  Bennett,  28  K  Y.  324 ;  Johnson 
v.  Hudson  R.  R.  R.  Co.,  6  Duer,  633 ;  20  N.  Y.  65  ;  Cahitt 
v.  Palmer,  45  id.  478 ;  28  Alb.  L.  Jour.  285 ;  33  Moak's 
Eng.  Cas.  63 ;  Waldrod  v.  Ball,  9  Barb.  271 ;  Wilkins  v. 
Earle,  44  N.  Y.  172 ;  Meyer  v.  Hallock,  2  Robt.  284 ;  2R.S. 
64,  chap.  6,  tit.  1,  art.  3,  §  42.)  If  a  will  be  once  duly  exe- 
cuted, and  once  an  existing  will  in  the  hands  of  a  testator, 
unless  there  be  evidence  of  its  having  been  canceled,  or  other- 
wise revoked  by  the  testator,  the  law  presumes  its  continued 
existence  to  the  time  of  his  death.  {Jackson  v.  Betts,  9  Cow. 
208 ;  Johnston  v.  Johnston,  1  Phillimore,  466 ;  6  Wend.  173 ; 
2  E.  S.  64,  chap.  6,  tit.  1,  art.  3,  §  42.)  The  presumption  of 
revocation  arising  from  not  finding  the  will  among  the 
papers  of  the  testatrix  after  her  death  is  capable  of  being 
rebutted.  {Idley  v.  Bowen,  11  Wend.  236 ;  In  re  NichoUs, 
40  Hun,  387;  120  Mass.  281.)  If  the  party  seeking  to 
establish  a  lost  or  destroyed  or  stolen  will  could  prove  its  pro- 
visions by  two  credible  witnesses  other  than  the  attesting 
witnesses,  which  two  credible  witnesses  could  testify  as  to  its 
provisions  clearly  and  distinctly,  or  if  the  proponent  could 
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produce  the  draft  and  summon  one  witness  of  that  character, 
who  could  give  clear  and  distinct  evidence  as  to  its  provisions, 
he  would  comply  with  the  statute.  (Eeatherly  v.  Van 
Wagoner,  11  Wend.  602 ;  Everett  v.  Everett,  41  Barb.  385.) 

Seamcm  Miller  for  respondents.  There  is  not  sufficient 
legal  evidence  that  said  Elizabeth  Collyer  ever  executed  a  last 
will  and  testament  to  admit  the  will  to  probate.  (3  R.  S. 
§  40,  art.  3,  chap.  6  [7th  ed.]  2285;  Code  Civ.  Pro. 
§§2618,  2619,  2620;  Grant  v.  Chant,  1  Sandf.  Ch.  243; 
Everett  v.  Everett,  41  Barb.  386 ;  Voorhees  v.  Voorhees,  39 
N.  Y.  463.)  The  appellant  was  bound  to  prove  that  said 
alleged  last  will  and  testament  of  Elizabeth  Collyer  was  the 
same  in  existence  at  the  time  of  her  decease,  March  4,  1883, 
or  was  fraudulently  destroyed  in  her  lifetime.  (Code  Civ. 
Pro.  §§  1865,  2621 ;  Knapp  v.  Knapp,  10  N.  Y.  276 ;  Eighmy 
v.  People,  79  id.  559 ;  Hatch  v.  Sigman,  1  Den.  530 ; 
Schvltz  v.  Schvltz,  35  N.  Y.  654;  Jackson  v.  Betts, 
6  Wend.  173 ;  Idly  v.  Bowen,  11  Wend.  236 ;  Timon  v. 
Claffy,  45  Barb.  446.)  To  entitle  a  will  to  be  admitted  to 
probate  as  a  lost  or  destroyed  will,  its  provisions  must  be 
clearly  and  distinctly  proved  by  at  least  two  credible^witnesses, 
a  correct  copy  or  draft  being  equivalent  to  one  witness.  (Code 
Civ.  Pro.  §  1865.) 

A.  Britton  Havens  for  Ann  Maria  Beck  with,  respondent. 
The  factum  of  a  lost  or  destroyed  will  must  be  proved  in  the 
same  way  as  that  of  a  will  produced  in  court.  (Grant  v. 
Grant,  2  Sandf.  Ch.  235 ;  Voorhees  v.  Voorhees,  39  N.  Y.  463 ; 
Everett  v.  Everett,  41  Barb.  385 ;  Code,  §§  2618,  2619.)  The 
common-law  rule  in  this  state  was,  and,  indeed,  still  is,  that  in 
order  to  establish  a  will,  alleged  to  have  been  lost  or  destroyed, 
the  presumption  must  be  overcome  that  a  will  shown  to  have 
existed  and  in  the  testator's  possession,  and  not  found  upon 
his  death,  was  destroyed  by  the  testator  animo  revocandi. 
(Eighmy  v.  People,  79  N".  Y.  276 ;  Schultz  v.  Schvltz,  35  id. 
653;   Knapp  v.  Knapp,    10  id.   276;   Betts    v.  Jackson^ 
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6  Wend.  173.)  The  presumption  of  continued  existence  does 
not  apply  where  a  different  presumption  is  raised  from  the 
nature  of  the  subject  in  question.  (1  Greenleaf  on  Ev.  §  41  • 
Betts  v.  Jackson,  6  Wend.  180.) 

Earl,  J.  Elizabeth  Collyer  died  in  Westchester  county  on 
the  4th  day  of  March,  1883,  possessed  of  a  considerable  estate. 
George  B.  Collyer,  claiming  that  she  had  made  a  will  devising 
and  bequeathing  all  her  estate  to  him,  and  appointing  him  the 
sole  executor  thereof,  and  alleging  that  the  will  had  been 
fraudulently  destroyed,  instituted  this  proceeding  in  the  Sur- 
rogate's Court,  under  section  2621  of  the  Code,  to  establish  the 
will.  The  administrator  and  next  of  kin  and  heirs  of  the 
deceased  were  made  parties  to  the  proceeding  and  they  opposed 
and  contested  probate  of  the  will. 

The  petitioner,  George  B.  Collyer,  gave  evidence  tending  to 
show  that  in  1863  the  deceased  made  such  a  will  as  he  claims ; 
that  she  left  the  will  in  the  custody  of  the  lawyer  who  drew 
it  until  about  the  year  1877,  when  she  took  the  will  into  her 
own  possession  and  soon  thereafter  exhibited  a  folded  paper 
which  she  claimed  was  her  will.  Witnesses  were  called  on 
behalf  of  the  petitioner,  who  testified  to  declarations  made  by 
the  deceased  at  various  times,  but  not  later  than  seven  months 
prior  to  her  decease,  to  the  effect  that  she  had  made  a  will 
giving  all  her  estate  to  her  brother  George ;  and  witnesses 
were  called,  on  behalf  of  the  contestants,  who  testified  to 
declarations  made  by  her  in  the  years  1882  and  1883,  the  last 
in  February  of  the  latter  year,  to  the  effect  that  she  was  dis- 
pleased with  the  treatment  received  by  her  from  her  brother 
George ;  that  she  had  changed  her  intention  in  reference  to 
him  and  had  destroyed  her  will. 

Upon  all  the  evidence  the  surrogate  found,  as  matter  of  fact, 
that  there  was  a  want  of  sufficient  legal  proof  that  the  deceased 
ever  executed  a  will ;  that  there  was  a  want  of  sufficient  legal 
proof  of  the  contents  of  any  will ;  that  at  the  time  of  her 
death  she  left  no  will  in  existence,  and  that  no  will  of  her's 
was  fraudulently  destroyed  in  her  lifetime ;  and  he  held,  as 
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matter  of  law,  that  the  alleged  will  should  not  be  established 
or  admitted  to  probate  as  a  lost  or  destroyed  will,  and  that  the 
deceased  died  intestate. 

The  decision  of  the  surrogate  was  affirmed  at  the  General 
Term  upon  the  ground,  as  appears  from  the  opinion  there  pro- 
nounced, that  there  was  not  sufficient  proof  that  the  alleged 
will  was  in  existence  at  the  time  of  the  decease  of  Mrs.  Collyer, 
or  that  it  was  fraudulently  destroyed  in  her  lifetime.  With- 
out passing  upon  the  other  grounds  upon  which  the  surrogate 
based  his  decision,  we  agree  with  the  General  Term.  It  is 
provided  in  the  Revised  Statutes  (2  R.  S.,  chap.  6,  tit.  1,  art.  3, 
§  42)  as  follows :  "  No  will,  except  in  the  cases  hereinafter 
mentioned,  nor  any  part,  shall  be  revoked  or  altered,  otherwise 
than  by  some  other  will  in  writing  or  some  other  writing  of 
the  testator  declaring  such  revocation  or  alteration,  and  exe- 
cuted with  the  same  formalities  with  which  the  will  itself  was 
required  by  law  to  be  executed  ;  or  unless  such  will  be  burnt, 
torn,  canceled,  obliterated  or  destroyed,  with  the  intent  and 
for  the  purpose  of  revoking  the  same  by  the  testator  himself, 
or  by  another  person  in  his  presence,  by  his  direction  or  con- 
sent ;  and  when  so  done  by  another  person  the  direction  and 
consent  of  the  testator  and  the  fact  of  such  injury  or  destruc- 
tion shall  be  proved  by  at  least  two  witnesses."  The  claim  of 
the  petitioner  is  that  the  will  of  Mrs.  Collyer  was  not  destroyed 
by  herself,  but  by  some  other  person  without  her  knowledge  or 
consent.  This  claim  is  wholly  unsupported  by  proof.  No 
witness  was  called  who  had  seen  the  will  since  1877,  and  there 
is  no  evidence  whatever  that  the  will  was  in  existence  during 
the  last  seven  montlis  of  her  life,  and  the  most  diligent  search 
failed  to  disclose  any  trace  of  it  after  her  death.  The  evidence 
simply  shows  that  several  of  her  next  of  kin  were  about  her 
for  a  short  time  before  her  death  and  in  her  house  afterward, 
and  thus  may  have  had  opportunity  to  find  and  destroy  the 
wilL  But  all  such  persons  were  called  as  witnesses  and 
positively  denied  any  knowledge  of  the  will  or  any  interference 
therewith,  and  thus  there  was  not  enough  evidence  even  to 
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raise  a  fair  suspicion  that  the  will  had  been  fraudulently 
destroyed. 

There  is  no  direct  proof  that  Mrs.  Collyer  destroyed  her 
will.  But  the  proof  that  the  will  was  not  found  after  her 
death  is  sufficient  proof  that  she  destroyed  it  animo  revoccmdi. 
When  a  will  previously  executed  cannot  be  found  after  the 
death  of  the  testator,  there  is  a  strong  presumption  that  it 
was  revoked  by  destruction  by  the  testator,  and  this  presump- 
tion stands  in  the  place  of  positive  proof.  (Betts  v.  Jackson, 
6  Wend.  173 ;  Knapp  v.  Knapp,  10  N.  Y.  276 ;  Schultz  v. 
Schultz,  35  id.  653;  Hatch  v.  Sigman,  1  Demarest,  519.) 
He  who  seeks  to  establish  a  lost  or  destroyed  will  assumes  the 
burden  of  overcoming  this  presumption  by  adequate  proof. 
It  is  not  sufficient  for  him  to  show  that  persons  interested  to 
establish  intestacy  had  an  opportunity  to  destroy  the  will. 
He  must  go  further  and  show,  by  facts  and  circumstances, 
that  the  will  was  actually,  fraudulently  destroyed.  In  LoxLey 
v.  Jackson  (3  Phill.  Rep.  126)  the  will  was  last  seen  in  a  small 
box  in  the  bed-room  of  the  deceased,  but  was  not  found  after 
her  death,  and  it  was  held  that  the  presumption  of  law  was, 
that  the  testatrix  destroyed  it  animo  revocandi,  that  the  law 
did  not  presume  fraud,  and  that  the  burden  of  proof  was  on 
the  party  claiming  under  the  will.  In  Betts  v.  Jackson 
(supra),  a  will  was  duly  executed  and  in  the  custody  of  the 
testator  for  five  years  afterward,  and  within  ten  months 
previous  to  his  decease,  but  could  not  be  found  after  his 
decease,  and  it  was  held  that  the  legal  presumption  was 
that  the  testator  had  destroyed  it  cmimo  reoocamdi, 
although  it  appeared  that  within  a  fortnight  before  his  death 
he  applied  to  a  scrivener,  who  had  drawn  a  codicil,  to  draw 
another  codicil  to  his  will,  which,  however,  was  not  drawn, 
nor  was  the  will  at  the  time  produced  to  the  scrivener.  In 
Knapp  v.  Knapp  (supra)  it  was  held  that  proof  that  a  will, 
executed  by  a  deceased  person,  was  said  by  him,  a  month  pre- 
vious to  his  death,  to  be  in  his  possession,  in  a  certain  desk  at 
his  house ;  that  he  was  then  very  aged  and  feeble ;  that  his 
housekeeper  was  a  daughter  having  an  interest  adverse  to  the 
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will,  and  that  the  same  could  not  be  found  on  proper  search 
three  days  after  his  death,  is  not  sufficient  evidence  of  its 
existence  at  the  testator's  death,  or  of  a  fraudulent  destruction 
in  his  lifetime,  to  authorize  parol  proof  of  its  contents.  The 
authorities  are  uniform  and  no  further  citations  are  needed. 

As  the  evidence  on  the  part  of  the  petitioner  wholly  failed 
to  make  out  his  case,  he  was  not  harmed  by  any  of  the  evi- 
dence offered  and  received  on  behalf  of  the  contestants  to 
which  he  makes  objections,  and  such  objections  need  not, 
therefore,  be  considered. 

The  surrogate,  in  his  decree,  allowed  costs  against  the  peti- 
tioner, personally,  to  the  several  contestants ;  and  he  complains 
of  this,  relying  for  his  protection  upon  subdivision  3  of  sec- 
tion 2558  of  the  Code,  which  is  bs  follows :  "  When  the  decree 
is  made  upon  a  contested  application  for  probate  or  revocation 
of  probate  of  a  will,  costs  payable  out  of  the  estate  or  other- 
wise shall  not  be  allowed  to  an  unsuccessful  contestant  of  the 
will,  unless  he  is  a  special  guardian  for  an  infant,  appointed 
by  the  surrogate,  or  is  named  as  an  executor  in  a  paper  pro- 
posed by  him  in  good  faith  as  the  last  will  of  the  decedent." 
That  provision  plainly  relates  to  an  unsuccessful  contestant 
of  a  will,  and  has  no  concern  whatever  with  a  proponent  of  a 
will.  The  petitioner  sought  to  establish  a  will  in  which  he 
was  the  sole  beneficiary,  and,  by  the  same  section,  the  surrogate 
was  clothed  with  discretion,  not  reviewable  here,  to  award 
costs  against  him  personally  in  favor  of  one  or  all  of  the 
contestants. 

Our  conclusion,  therefore,  is  that  the  judgment  appealed  from 
should  be  affirmed,  with  one  bill  of  costs  to  the  respondents. 

All  concur. 

Judgment  affirmed. 
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Ins  4g7|      The  People  of  the  State  of  New  Tobk,  Appellant    v. 

Nicholas  Krank,  Respondent. 

Upon  the  trial  of  an  indictment  under  the  excise  law  (§  13,  chap.  028, 
Laws  of  1857,  amended  by  chap.  856,  Laws  of  1869),  for  selling  liquor 
without  a  license,  it  is  not  necessary  to  establish  that  the  offense  charged 
was  committed  on  the  very  day  laid  in  the  indictment;  time  is  not  of  the 
essence  of  the  crime. 

A  conviction  is  proper  under  such  an  indictment,  although  the  proof  shows 
that  the  sale  was  on  a  Sunday.  The  fact  that  the  law  makes  special  pro- 
vision for  the  punishment  of  a  sale  on  a  Sunday,  whether  the  accused 
has  a  license  or  not  (§21,  as  amended  by  chap.  549,  Laws  of  1878),  has 
not  so  altered  the  general  provision  prohibiting  sales  without  a  license  as 
to  render  it  inapplicable  to  a  sale  on  that  day. 

It  seems  a  person  guilty  of  a  sale  on  Sunday,  if  he  had  no  license,  would 
be  liable  to  indictment  under  either  provision,  but  a  conviction  under  one 
would  bar  a  prosecution  for  the  same  sale  under'the  other;  and  this, 
although  the  conviction  was  had  upon  an  indictment  under  the  general 
provision  charging  the  sale  to  have  been  on  a  week  day. 

In  such  case,  if  the  accused  should  be  again  indicted  under  the  provi- 
sion prohibiting  sales  on  Sunday,  it  would  be  competent  to  prove  by 
parol  that  the  former  conviction  was  for  the  same  sale. 

People  v.  Krank  (46  Hun,  682)  reversed. 

(Argued  June  28,  1888;  decided  October  2,  1888v 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  December  31, 
1887,  which  reversed  a  judgment  of  the  Court  of  Sessions  of 
the  county  of  Orleans,  entered  upon  a  verdict  convicting 
defendant  of  the  offense  of  selling  liquor  without  a  license. 
(Reported  below,  46  Hun,  632.) 

The  material  facts  are  stated  in  the  opinion. 

W.  P.  L.  Stafford  for  appellant.  Upon  a  trial  for  a  violation 
of  the  excise  law,  if  the  defendant  has  a  license  and  wishes 
to  justify  the  sale  thereunder,  he  must  establish  that  fact 
{Potter  v.  Deyo,  19  Wend.  361 ;  Fleming  v.  People^  27 
N.  T.  329 ;  Harris  v.  White,  81  id.  533 ;  Jefferson  v.  People, 
101  id.  19.)    It  was  not  necessary  to  prove  that  the  offense 
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was  committed  on  the  exact  day  charged  in  the  indictment. 
(Code  of  Crim.  Pro.  §  280 ;  Tiffany  v.  Driggs,  13  Johns. 
252;  Prussia  v.  Guenther,  16  Abb.  N.  C.  230;  People  v. 
Stocking,  50  Barb.  578;  Bishop  on  Crim.  Pro.  §  386; 
Wharton's  Crim.  Ev.  [8th  ed.],  §  108 ;  Comm.  v.  Dilome,  11 
Gray  [Mass.]  67 ;  Comm.  v.  Leo,  12  id.  33  ;  Comm,  v.  Carroll, 
15  id.  409.)  Even  in  indictments  for  violation  of  the  excise 
law  for  selling  liquor  on  Sunday,  the  exact  day  charged  need 
not  be  proven  ;  such  indictments  which  charged  a  day  of  the 
month  that  did  not  fall  on  Sunday  have  been  sustained. 
{People  v.  Ball,  42  Barb.  ^324;  State  v.  Eshridge,  1  Swan 
[Tenn.]  413 ;  Megowan  v.  Comm.  2  Mete.  [Ky.]  13 ;  Boy  v. 
State,  91  Ind.  417 ;  People  v.  Lmin,  4  N.  Y.  Code  Kep.547.) 
The  offense  charged  in  this  indictment  was  selling  liquor 
without  a  license,  and  although  it  incidentally  appeared  in  the 
proof  that  the  sale  was  on  a  Sunday,  and,  therefore,  might  be 
punished  under  the  provisions  of  law  against  selling  on  Sun- 
day, this  was  no  ground  for  a  new  trial.  (14  Gray  [Mass.]  386 ; 
State  v.  Amis,  20  Miss.- 214;  Loftois  v.  Comm.  3  Grattan 
[Va.]  361 ;  Comm.  v.  Trichey,  13  Allen  [Mass.]  559.)  The 
act  complained  of  was  an  offense  against  a  single  section,  but 
the  offense  proven  was  a  violation  of  both  sections,  and  the 
defendant  might  have  been  indicted  for  both.  (Code  Crim. 
Pro.  §  279 ;  People  v.  KeUy,  3  N".  T.  Code  Eep.  272.) 
Though  defendant  might  have  been  indicted  for  both  off enses, 
a  conviction  for  either  would  bar  both.     (Penal  Code,  §  677.) 

C  J.  Church  for  respondent.  Section  21  of  chapter  628 
of  the  Laws  of  1857,  as  amended  by  section  5,  chapter  549  of 
the  Laws  of  1873,  must  be  construed  as  excepting  from  the 
operation  of  section  13  of  said  act  of  1857,  a  sale  made  on 
Sunday.  {People  v.  Brown,  6  Park.  666 ;  Dwarris,  §  658 ; 
Churchill  v.  Kreaae,  5  Bing.  180.)  Time  was  a  material 
ingredient  of  the  offense,  because  selling  on  a  particular  day 
is  one  offense  and  selling  without  a  license  is  another.  (Penal 
Code,  §  677 ;  People  v.  Lamvn,  4  N.  T.  Code  Eep.  447.) 
Siokbls— Vol.  LXV.     62 
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Peckham,  J.  The  defendant  was  indicted  for  selling  liqnor 
without  a  license  on  the  3d  day  of  July,  1886,  which  was  Satur- 
day. The  proof  upon  which  he  was  convicted  showed  a  sale 
on  Sunday.  The  indictment  did  not  allege  a  sale  on  Sunday, 
and  the  defendant  now  argues  that  he  could  not  properly  be 
convicted  of  a  sale  on  the  latter  day  under  such  indictment. 
It  is,  to  say  the  least,  doubtful  whether  the  point  is  raised  by 
any  valid  objection  and  exception.  Upon  the  trial  the  People 
called  a  witness  who  testified  that  he  was  in  the  defendant's 
place  on  the  first  Sunday  in  July,  and  he  was  then  asked 
whether  he  drank  anything  there  that  day.  This  was  objected 
to  by  counsel  for  defendant  on  the  ground  that  it  was  incom- 
petent, immaterial  and  did  not  tend  to  prove  the  charge  set 
up  in  the  indictment.  The  objection  was  overruled  and  the 
defendant  excepted.  The  witness  then  answered  that  he  did ; 
that  he  asked  for  gin,  which  defendant  gave  him  out  of  a 
bottle,  and  that  he  paid  for  it.  The  defendant's  counsel  asked 
the  court  to  charge  that  the  offense  must  be  proved  to  have 
been  committed  on  the  third  day  of  July,  which  was  refused, 
and  the  counsel  for  defendant  excepted.  The  court*  said : 
<fc  If  you  believe  the  witness,  Vezie,  that  this  liquor  was 
bought  on  the  fourth  of  July,  then  you  will  find  a  verdict  of 
guilty,"  and  an  exception  was  taken. 

There  is  nothing  in  either  of  these  exceptions  to  call  the 
attention  of  the  court  to  the  distinction  between  a  sale  on  a 
week  day  and  one  on  Sunday ;  but  the  point  that  seems  to 
have  been  taken  was  that  it  was  incompetent  to  prove  a  sale 
on  one  day  if  the  indictment  charged  a  sale  on  another,  or,  in 
other  words,  that  the  proof  of  a  sale  must  be  confined  to  the 
very  day  laid  in  the  indictment.  This  is  manifestly  unten- 
able, as  has  frequently  been  decided,  for  in  such  case  time  is 
not  of  the  essence  of  the  crime.  The  purpose  of  an  objec- 
tion and  exception*  is  to  call  the  attention  of  court  and  counsel 
to  the  very  point  in  controversy,  so  that  a  decision  may  be 
made  intelligently  with  reference  to  such  question.  It  is 
very  loose  practice  and  ought  not  to  be  commended.  But  as 
the  case  is  here,  and  objection  has  not  been  taken  to  its  con- 
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sideration  upon  the  merits,  we  will  examine  it  upon  the 
assumption  that  the  point  was  properly  raised  upon  the  trial, 

The  question  is  not  whether  a  conviction  can  be  had  of  a 
sale  on  Sunday,  under  the  provisions  of  section  21  of  the  act 
of  1857,  to  suppress  intemperance,  etc.,  without  alleging  in 
the  indictment  that  the  sale  was  on  such  day,  but  whether, 
under  a  general  indictment  alleging  a  sale  of  liquor  without  a 
license,  a  conviction  can  be  had  under  the  provisions  of  section 
13  of  the  same  act,  in  case  the  proof  shows  that  the  sale  did 
take  place  on  Sunday.  The  thirteenth  section  is  general  in 
its  application  and  prohibits  any  one  from  selling  at  any  time 
without  a  license.  Section  21,  in  the  original  act,  prohibited 
a  sale  on  Sunday  by  any  inn,  tavern  or  hotel-keeper,  even  if 
he  had  a  license.  But  by  amendment  passed  in  1873,  section 
21  was  amended  so  as  to  prohibit  any  one  from  selling  intoxi- 
cating liquors  on  Sunday,  whether  the  person  selling  had  a 
license  to  sell  on  other  days  or  not. 

The  General  Term  have  held  in  this  case  that  the  amend- 
ment of  1873,  as  to  selling  on  Sunday,  has  not  only  made 
a  separate  and  distinct  offense,  but  has  so  far  altered  the  gen- 
eral law  in  that  respect  that  it  is  no  longer  applicable  to  a  sale 
on  that  day.  The  reason  stated  is  that  if  the  general  law  still 
remained  applicable,  a  person  who  had  no  license  and  who 
sold  on  Sunday  would,  by  the  same  act,  render  himself  liable 
to  be  punished  for  two  crimes  growing  out  of  exactly  the  same 
transaction,  and  such  a  construction  of  a  statute  should  be 
avoided  when  possible. 

It  is  also  stated  that  in  this  section  (21)  a  sale  by  an  unli- 
censed person  is  considered  in  a  particular  way,  when  made  on 
a  particular  day  of  the  week,  and  a  special  punishment  is 
imposed  for  that  offense  which  does  not  apply  to  the  violation 
of  any  other  section  of  the  act. 

"We  do  not  think  a  person  would  be  liable  to  double  punish- 
ment by  holding  that  section  13  remains  in  force  as  to  one 
who  sells  on  Sunday  without  a  license,  even  though  such  a  sale 
would  render  him  liable  to  indictment  and  punishment  under 
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section  21  of  the  same  act.  He  would  be  liable  to  indictment 
under  either  section,  but  a  conviction  under  either  would  be 
a  bar  to  one  under  the  other.  By  section  677  of  the  Penal 
Code  "  an  act  or  omission,  which  is  made  criminal  and  punish- 
able in  different  ways  by  different  provisions  of  law,  may  be 
punished  under  any  one  of  those  provisions,  but  not  under 
more  than  one ;  and  a  conviction  or  acquittal  under  one  bars 
a  prosecution  for  the  same  act  or  omission  under  any  other 
provision."  A  conviction,  therefore,  of  an  individual  for 
selling  liquor  without  a  license,  upon  proof  of  a  sale  on  Sunday, 
would  bar  a  prosecution  for  the  same  sale  under  an  indictment 
which  charged  the  sale  on  Sunday,  and  as  coming  under  the 
twenty-first  section. 

In  this  case  the  indictment  alleged  a  sale  on  the  third  of 
July  and  the  proof  was  of  a  sale  on  the  fourth,  which  was 
Sunday.  A  conviction  under  this  indictment  would  be  a  bar 
to  a  prosecution  for  a  sale  on  Sunday  founded  upon  the  same 
sale  proved  in  the  other  case,  and  the  record  in  the  other  case 
would  be  conclusive  upon  proof  that,  although  the  indictment 
charged  a  sale  on  the  third,  it  was,  in  fact,  sustained,  and  the 
conviction  obtained  by  proof  of  a  sale  on  the  fourth,  which 
was  Sunday.  This  evidence  it  would  be  perfectly  compe- 
tent to  give  by  parol.  As  in  the  first  case  it  was  competent 
to  prove  a  sale  on  the  fourth  under  an  indictment  alleging  a 
sale  on  the  third,  because  time  was  not  material,  so  the  same 
law  which  allows  such  a  conviction  also  secures  the  defendant 
against  another  conviction  for  the  same  sale  under  another 
indictment  which  alleges  it  to  have  been  committed  on  a  day 
different  from  that  alleged  in  the  first.  (Comm.  v.  Dittane, 
11  Gray,  67 ;  Comm.  v.  Carroll,  15  id.  409,  411.) 

As  a  defendant  is  thus  freed  from  the  perils  of  a  double 
punishment  for  the  same  offense,  there  seems  no  good  reason 
for  holding  that  the  twenty-first  section  of  the  statute  operated 
as  an  exception  introduced  into  the  thirteenth  section,  which 
was  thereby  limited  to  a  sale  by  an  unlicensed  person  on  any 
day  but  Sunday,  leaving  the  twenty-first  section  alone  to  deal 
with  the  case  of  a  sale  on  Sunday.     The  truth,  as  we  think,  is, 
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that  the  twenty-first  section  was  not  attempting  to  deal  with 
an  unlicensed  person  as  such.  It  was  a  sale  on  Sunday  that 
was  to  be  prohibited,  and  by  the  amendment  of  1873,  the  sec- 
tion applied  to  all  persons,  licensed  or  unlicensed ;  and  the  pun- 
ishment was  not  a  special  one  imposed  upon  an  unlicensed 
person  for  a  sale  on  Sunday,  but  both  the  licensed  and  the 
unlicensed  persons  are  equally  guilty  under  this  section. 

While  it  is  true,  therefore,  that  a  sale  by  an  unlicensed  per- 
son on  Sunday  is  regarded  as  a  higher  offense  than  when  it 
takes  place  on  a  week  day,  yet  it  is  not  because  of  the  fact 
that  such  person  is  unlicensed,  but  because  it  is  made  on  Sun- 
day ;  and  the  fact  that  the  seller  is  unlicensed  is  wholly  imma- 
terial, the  offense  being  precisely  the  same  in  either  case. 

There  is  thus  a  separate  and  distinct  offense  made  out  by 
the  twenty-first  section.  But  we  do  not  see  that  it  in  any  way 
touches  the  provisions  of  the  general  section  (13)  as  to  a  sale 
by  an  unlicensed  person.  That  offense  is  just  as  much  com- 
mitted by  a  sale  on  Sunday  as  on  any  other  day,  and  the 
prosecutor  may  have  his  election  for  which  offense  he  will 
prosecute ;  both  being  indictable;  but  when  he  has  elected  and 
has  tried  the  defendant  on  one  indictment,  and  the  defendant 
has  been  acquitted  or  convicted  thereon,  then  such  acquittal  or 
conviction  is  a  bar  to  the  prosecution  of  the  other  indictment. 

For  these  reasons  the  judgment  of  the  General  Term  should 
be  reversed,  and  that  of  the  General  Sessions  affirmed. 

All  concur. 

Judgment  accordingly. 


494         People  ex  reL  Mastebson  v.  French  et  aL       [Oct, 


Statement  of  case. 


The  People  ex  reL  Patrick  Masterson,  Respondent,  v. 
Stephen  B.  French  et  aL,  Police  Commissioners,  etc., 
Appellants. 

Where,  upon  charges  preferred  against  a  member  of  the  police  force  of  the 
city  of  New  York,  a  dereliction  of  duty  on  the  part  of  the  accused  is 
proved,  such  as,  under  the  rules  governing  that  force,  authorizes  a  dis- 
missal from  the  service,  and  the  evidence  for  the  accused  simply 
establishes  palliating  circumstances,  the  question  as  to  the  sufficiency  of 
the  excuse  is  addressed  solely  to  the  discretion  of  the  police  commis- 
sioners; it  presents  no  question  of  law  or  fact  for  the  courts,  and  so  a 
decision  of  the  commissioners  in  such  case  removing  the  accused  is  not 
reviewable  on  certiorari. 

Such  a  case  is  not  within  the  provision  of  the  Code  of  Civil  Procedure 
(§  2140),  authorizing  the  Supreme  Court,  upon  certiorari,  brought  to  review 
the  proceedings  of  a  body  or  officer,  where  there  was  competent  proof 
of  all  the  facts  necessary  to  authorize  the  decision  sought  to  be  reviewed, 
to  determine  whether  there  was  such  a  preponderance  of  proof  against 
the  existence  of  any  of  the  facts,  "  that  the  verdict  of  a  jury,  affirming  the 
existence  thereof,  *  *  *  would  be  set  aside  by  the  court  as  against 
the  weight  of  evidence." 

(Argued  June  9,  1888;  decided  October  2,  1888,) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  the  first  Monday 
of  January,  1888,  which  reversed  a  decision  of  the  police 
commissioners,  constituting  the  board  of  police  of  the  city  of 
New  York,  dismissing  the  relator  from  the  police  force,  and 
which  ordered  his  reinstatement. 

The  material  facts  are  stated  in  the  opinion. 

Dcwid  J.  Dean  for  appellants.  The  court  may  reverse 
the  action  of  the  commissioners,  in  the  exercise  of  a  sound 
discretion,  guided  by  legal  principles ;  but  it  cannot,  in  total 
disregard  of  the  weight  of  evidence  and  of  the  right  of  the 
commissioners  to  determine  upon  the  credibility  of  the  wit- 
nesses, capriciously  reverse  their  decision.  (People  ex  reL.  Foley 
v.  French,  8  Week.  Dig.  466;  84  K  Y.  659.)  The  com- 
missioners might  decline  to  believe  the  statements  of  the 
friends  of  the  relator,  who  endeavored  to  sustain  the  position 
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that  he  was  sick,  and  not  intoxicated.  {Flwood  v.  W.  U. 
Td.  Co.,  45  N.  Y,  549 ;  Kavanagh  v.  Wilson,  70  id.  177 ; 
Gilder8leeve  v.  Lcmgdon,  73  id.  609.)  It  was  the  function  of 
the  commissioners  to  judge  whether  the  testimony  on  the 
part  of  the  relator,  if  believed,  furnished  an  explanation  of 
his  condition.  (People  ex  rel.  Hart  v.  Fire  Comrs.,  82  N.  Y. 
358 ;  People  ex  rd.  Flanagan  v.  Board  of  Police  Comrs., 
93  id.  103 ;  People  ex  rel.  Folk,  v.  Board  Police,  etc.,  69  id. 
411 ;  People  ex  rd.  Masterson  v.  Board  of  Fire  Comrs., 
96  id.  644.)  This  court  has  power  to  review  the  determina- 
tion of  the  General  Term  in  the  case  at  bar.  {People  ex  rd. 
McCabe  v.  Board  of  Fire  Comrs.,  106  N.  Y.  267.) 

Nathanid  C.  Moak  for  respondent.  Where  the  determina- 
tion of  an  inferior  tribunal,  brought  up  for  review  by  certiorari, 
has  been  reversed  by  the  court  granting  the  writ  as  against  the 
weight  of  evidence,  and  the  evidence  is  such  that  the  court, 
guided  by  the  rules  governing  in  an  application  to  set  aside 
the  verdict  of  a  jury,  would  have  power  so  to  do,  the  decision 
is  not  reviewable  here.  (Code  Civil  Pro.,  §  2140 ;  People  ex 
rd.  McCabe  v.  Board  of  Fire  Comrs.,  106  N.  Y.  257,  261, 262 ; 
43  Hun,  554  ;  DwlgMs  Exr.  v.  Oermania  Life  Ins.  Co.,  103 
N.  Y.  343,  358,  360 ;  People*.  Comrs.,  52  How.  289 ;  People 
ex  rd.  Brady  v.  French,  11  N.  Y.  State  Eep.  577  [Gen.  Term, 
1st  Dept.,  November,  1887] ;  People  ex  rd.  Mc Bride  v.  French, 
11  id.  887  ;  People  ex  rd.  Dr&vet  v.  Fire  Comrs.,  30  Hun,  376 ; 
affirmed,  96  N.  Y.  666 ;  People  ex  rd.  Dnmahaut  v.  Fire 
Comrs.,  Id.  672 ;  Peoph  ex  rel.  Campbell  v.  Campbdl,  82 
id.  247 ;  People  ex  rd.  Cook  v.  Board  of  Police,  39  id.  506 ; 
People  ex  rel.  Clapp  v.  Board  of  Police,  72  id.  415 ;  People 
ex  rd.  Fitzsimmons  v.  Jourdan,  13  Week.  Dig.  207.)  The 
finding  and  determination  of  the  board  was  not  sustained  by 
a  preponderance  of  evidence,  and  was,  therefore,  properly 
reversed  by  the  Supreme  Court.  {People  ex  rd.  McBride  v. 
French,  11  N.  Y.  State  Eep.  887 ;  27  K  Y.  Week.  Dig.  270; 
People  ex  rd.  Brady  v.  French,  11  N*.  Y.  State  Eep.  577; 
People  t.  Comrs.,  52  How.  289.)    The  testimony  on  the  part 
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of  relator  being  positive,  and  being  met  only  by  belief  and 
impressions,  there  is  no  conflict  of  evidence,  and  the  finding 
of  the  board  in  rejecting  the  former  for  the  latter  is  not  conclu- 
sive, but  against  evidence.     {I)re88€r  v.  Van  PeU,  1  Hilt.  316\) 

Euger,  Ch.  J.  The  relator  was  tried  before  the  police 
commissioners  of  New  York,  upon  an  issue  formed  by  a 
plea  of  not  guilty,  to  a  charge  of  conduct  unbecoming  an 
officer,  with  a  specification  alleging  that  during  "  his  tour  of 
duty  at  4.50  p.  m.,  October  14,  1887,  he  was  so  much  under 
the  influence  of  intoxicating  liquor  as  to  render  him  unfit  for 
duty,"  and  was  found  guilty,  and  dismissed  from  the  force. 

Four  witnesses,  consisting  of  a  police  inspector,  captain  of 
police,  police  sergeant,  and  police  surgeon,  were  examined  on  the 
trial  as  to  the  condition  of  the  relator,  and  proved,  among  other 
things,  that  he  was  found  asleep  during  hours  of  duty  in  a  room 
on  his  beat,  and  when  aroused  was  so  drunk  that  he  could  neither 
walk  nor  stand  alone ;  that  his  breath,  eyes,  complexion,  con 
duct  and  effluvia,  all  showed  that  he  was  grossly  intoxicated. 

The  police  surgeon  also  testified  that  the  relator  admitted 
to  him,  upon  being  brought  to  the  station,  that  he  was  intoxi- 
cated, and  gave  as  an  excuse  therefor  that  he  had  attended  a 
chowder  party  the  evening  before. 

The  relator  was  sworn  in  hie  own  behalf  but  gave  no  evi- 
dence contradicting  any  of  the  facts  proved  on  the  part  of 
the  prosecution,  or  the  admission  to  the  police  surgeon  that 
he  was  intoxicated  when  brought  to  the  station.  He  testified 
that  he  had  theretofore  occasionally  been  affected  with  vertigo, 
and  was  ill  of  that  complaint  on  the  day  in  question,  and  had, 
in  accordance  with  the  advice  of  a  physician  previously 
given,  taken  two  doses  of  bromide  of  potassium  and  ammo- 
nia, one  in  the  morning  and  another  about  3  o'clock  p.  m.  ; 
that  he  also  drank  something  which  a  gentleman  handed  him 
in  the  room  where  he  was  taken,  but  did  not  know  what  it 
was. 

He  was  corroborated  by  a  witness  who  testified,  that  at  the 
time  stated,  he  gave  the  relator  a  glass  of  brandy  and  ginger 
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which  he  drank,  and  by  a  physician,  who  testified  that  in 
the  summer  of  1887  he  prescribed  bromide  of  potassium  and 
ammonia  for  the  complaint  affecting  the  relator,  and  told  him 
that  it  would  not  do  him  any  harm  to  take  this,  and  a  drink 
of  brandy.  Two  other  witnesses  testified  that,  in  their  opin- 
ion, the  relator  was  sick  upon  the  occasion  in  question. 

Upon  a  removal  of  the  proceedings,  resulting  in  the  relator's 
dismissal,  to  the  General  Term  by  certiorari,  that  court 
reversed  the  order  of  the  commissioners  and  reinstated  the 
relator  in  his  office  upon  the  ground,  as  stated  in  the  order  of 
reversal,  "  that  the  facts  proven  are  insufficient  to  authorize 
the  judgment  and  determination  by  said  commissioners." 

We  are  not  entirely  clear  as  to  what  the  General  Term 
means,  by  saying  that  their  reversal  is  made  for  the  reason 
that  the  facts  proven  are  insufficient  to  authorize  the  decision 
of  the  commissioners.  If  this  language  be  taken  literally  and 
held  to  mean  just  what  it  says,  that  the  charge  proved  did 
not  authorize  the  order  made  by  the  commissioners,  the 
decision  was  manif  estly  erroneous.  The  order,  as  thus  con- 
strued, presented  a  question  of  law  simply  as  to  whether  the 
board  had  authority,  under  the  rules  applicable  to  the  subject, 
to  dismiss  an  officer  for  the  cause  stated.  Those  rules 
expressly  provide  that  any  member  of  the  police  force  may 
be  reprimanded,  forfeit  his  pay,  or  be  dismissed  from  the 
service  for  either  of  the  following  offenses,  viz. :  Intoxica- 
tion, neglect  of  duty,  or  conduct  unbecoming  an  officer.  The 
case  is,  therefore,  brought  directly  within  the  letter  and  spirit 
of  the  rule,  and  fully  justified  the  order  of  dismissal. 

Under  the  practice  prior  to  the  Code,  the  General  Term 
had  power  to  examine  the  evidence  returned  upon  a  common- 
law  certiorari,  only  for  the  purpose  of  seeing  whether  the 
subordinate  tribunal  had  kept  within  its  jurisdiction,  and  that 
there  was  evidence  legitimately  tending  to  support  its  decision, 
and  no  rule  of  law  affecting  the  right  of  the  relator  had  been 
violated.  {People  ex  rel.  Murphy  v.  French,  92  N.  Y.  309 ; 
People  ex  rd.  Bart  v.  Bd.  of  Fire  Comrs,  82  id.  360.) 
Siokkls  —Vol.  LX V.        63 
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By  section  2140  of  the  Code  of  Civil  Procedure  their 
jurisdiction  was  somewhat  enlarged,  and  they  are  now, 
when  there  is  any  competent  proof  of  the  charges  made, 
authorized  to  review  the  facts  and  determine  whether  there 
was  "  upon  all  the  evidence,  such  a  preponderance  of  proof 
against  the  existence  of  any  of  those  facts,  that  the  verdict  of 
a  jury  affirming  the  existence  thereof,  rendered  in  an  action 
in  the  Supreme  Court,  triable  by  jury,  would  be  set  aside  by 
the  court  as  against  the  weight  of  evidence."  It  i6  quite 
impossible,  we  think,  to  bring  this  case  within  the  class 
authorized  to  be  reviewed  by  the  General  Term  upon  the 
facts.  The  fact  in  controversy  under  the  issue  made  was 
whether,  upon  the  occasion  in  question,  the  relator  was  ren- 
dered unfit  for  duty  by  reason  of  his  intoxication. 

The  proof  on  this  question  was  clear  and  positive,  and 
practically  undisputed  on  the  trial.  The  fact  that  the  relator 
was  grossly  intoxicated,  and  thereby  rendered  incapable  of 
performing  his  duty,  was  placed  beyond  controversy  by  the 
evidence.  The  relator  did  not,  in  his  testimony  upon  the 
trial,  attempt  to  deny  the  fact  of  his  intoxication,  or  question 
his  want  of  capacity  to  perform  duty,  but  contented  himself 
with  suggesting  his  alleged  physical  ailment  as  a  palliation  of 
the  offense.  He  neither  admitted  or  denied  that  he  had  been 
drinking,  nor  did  he  claim  that  he  had  done  so  in  pursuance 
of  the  prescription  of  his  physician,  but  left  the  case  made 
by  the  prosecution  wholly  unaffected  by  contradictory  proof. 
There  was  here  no  such  conflict  of  evidence,  much  less  such  a 
preponderance  of  proof,  as  authorized  a  reversal  by  the  General 
Term  of  the  determination  of  the  commissioners  within  the 
rule  prescribed  by  the  Code.  Conceding  the  existence  of  an 
ailment  on  the  part  of  the  relator,  as  claimed  by  him,  it 
affords  no  justification  of  his  conduct.  Neither  does  it  pro- 
duce a  conflict  of  evidence  upon  the  issue  tried,  but  operated, 
at  the  most,  as  a  palliation  of  his  offense  entitling  him,  per- 
haps, to  the  favorable  consideration  of  his  judges  in  determ- 
ining the  decree  of  his  punishment. 

If,  however,  we  should  give  a  strained  construction  to  the 
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language  of  the  General  Term  and  hold  that  they  thereby 
intended  to  pass  upon  the  adequacy  of  the  excuse  offered 
by  the  relator,  and  determined  that  it  was  sufficient  to  purge 
the  offense,  we  still  think  they  exceeded  the  authority  for 
review  conferred  upon  them  by  the  Code.     Upon  the  view 
we  take  of  the  case,  it  stands  as  though  the  relator  had  pleaded 
guilty  to  the  charge,  and  alleged  the  extenuating  circum- 
stances in  mitigation  of  the  punishment  which  he  had  incurred 
by  reason  of  his  offense.     This  would  present  a  question  per- 
taining solely  to  the  general  government  and  discipline  of  the 
force,  and  must,  from  the  nature  of  things,  rest  wholly  in  the 
discretion  of  the  commissioners.     Such  a  question  we  do  not 
think  reviewable  in  an  appellate  court.     When  a  dereliction 
of  duty  on  the   part  of  an  officer  has  been  proved,   the 
sufficiency  of  an  excuse  therefor,  presents  no  question  of  law 
or  fact  for  the  courts,  but  is  addressed  solely  to  the  judgment 
and  discretion  of  those  who  are  primarily  charged  with  the 
duty  of  maintaining  the  discipline  and  efficiency  of  the  force. 
The  law  is  adapted  to  the  purpose  of  guarding  and  protect- 
ing legal  rights,  punishing  legal  wrongs  and  enforcing  legal 
duties,  and  in  the  very  nature  of  things  cannot  wisely  or  pru- 
dently interfere  with  the  performance  of  discretionary  duties, 
imposed  upon  individuals  selected  for  their  adaptation  to  its 
exercise,  and  who  are  specially  charged  with  its  performance. 
Whether,  under  special  circumstances,  a  particular  officer  is 
excusable,  for  having  voluntarily  rendered  himself  unfit  for 
duty,  or  violated  police  regulations,  depends  so  much  upon  the 
personal  knowledge  and  experience  of  the  commissioners,  and 
the  consideration  by  thera  of  individual  character,  the  general 
moral  condition  and  discipline  of  the  force,  and  other  facts 
peculiarly  within  their  knowledge,  that  an  attempted  review 
of  their  action  by  an  appellate  tribunal  would  proceed  in  a 
great  measure,  in  ignorance  of  the  facts  upon  which  it  was 
predicated. 

The  government  of  a  police  force  assimilates  to  that  required 
in  the  control  of  a  military  body,  and  the  interference  of  an 
extraneous  power  in  its  practical  control  and  direction,  must 
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always  be  mischievous  and  destructive  of  the  discipline  and 
habits  of  obedience,  which  should  govern  its  subordinate 
members.  If  its  determinations  upon  all  questions  are  subject 
to  review,  and  appeals  to  some  tribunal  outside  the  force  may 
be  taken  without  restraint,  it  must  necessarily  lead  to  a  want 
of  respect  towards  their  official  superiors,  and  an  impairment 
of  the  habits  of  obedience  and  discipline  which  are  so  essential 
to  the  efficiency  and  good  conduct  of  a  well  regulated  police 
force. 

We  are,  therefore,  of  the  opinion  that  this  question  was 
exclusively  for  the  consideration  of  the  commissioners,  and 
that  the  appellate  court  had  no  authority  to  review  the  exer- 
cise of  their  discretion  on  the  subject.  {People  ex  rel.  Hart 
v.  Bd.  of  Fire  Comrs.,  supra.) 

The  order  of  the  General  Term  should  be  reversed  and 
that  of  the  commissioners  affirmed,  with  costs  against  the 
relator  in  both  courts. 

All  concur. 

Ordered  accordingly. 
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Henry  T.  Trevett  et  al.,  Respondents,  v.  Wesley  Barnes 
et  al.,  Appellants. 

Where  in  an  action  to  recover  damages  for  injuries  to  real  estate,  plaintiff's 
title  is  put  in  issue,  but  defendant  makes  no  claim  to  any  title,  simply 
asserting  it  exists  in  a  third  party  with  whom  he  is  not  in  privity,  the 
action  does  not  affect  "  the  title  to  real  property  or  an  interest  therein" 
within  the  meaning  of  the  provision  of  the  Code  of  Civil  Procedure 
(sub.  3,  §  191),  prohibiting  an  appeal  to  this  court  where  the  matter  in 
controversy  is  less  than  $500,  except  in  an  action  affecting  title,  eta 

Where,  therefore,  the  judgment  in  such  case  is  less  than  $500  it  is  not 
reviewable  here. 

(Argued  June  28,  1888;  decided  October  2,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  June  17,  1884,  which  affirmed  a  judgment  entered  upon 
a  verdict  in  favor  of  plaintiffs. 
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The  nature  of  the  action  and  the  material  facts  are  set  forth 
in  the  opinion. 

Edgar  T.  Brackett  for  appellants.  The  plaintiffs  utterly 
failed  to  show  title  either  to  the  dam  or  artificial  ditch  or 
race-way  in  question,  or  possession  thereof,  or  any  easement 
therein  or  thereto.  (Hudson  v.  Swan,  83  N.  T.  552 ;  Ferris 
v.  Brown,  3  Barb.  105,  109,  110;  ffawhmsv.  WaMs,  2  Wils. 
173 ;  Miller  v.  L.  I.  B.  B.  Co.,  71  N.  T.  381,  386 ;  Smith  v. 
Felt,  50  Barb.  612;  Kelly  v.  N.  Y.  <&  Man.  B.  B.  Co.,  19 
Hun,  363 ;  Washb.  on  Ease.  [3d  ed.]  15 ;  Child  v.  Chappel, 
5  Seld.  246 ;  Boe  v.  Strong,  28  Week.  Dig.  181 ;  Peck  v. 
Nichols,  18  id.  268 ;  NdUs  v.  Munson,  24  Hun,  575  ;  PoweU 
v.  Bragg,  8  Gray,  441,  444;  Fentiman  v.  Smith,  4  East,  107.) 
Plaintiffs  never  derived  any  title  to  the  easement  from  any 
owner  of  it,  by  any  conveyance  thereof  by  deed,  and  hence  they 
had  none,  for  a  grant  is  necessary  to  convey  it.  (Pitkin  v.  L.  I. 
B.  B.  Co.,  2  Barb.  Ch.  221,  231 ;  Fmtiman  v.  Smith,  4  East, 
107, 109 ;  Wolfe  v.  Frost  4  Sandf .  Ch.  72 ;  Babcock  v.  Utter, 
1  Abb.  Ct.  App.  Dec.  27,  47 ;  Wisemam,  v.  Lucksvnger,  84 
N.  Y.  31 ;  Goddard  on  Ease.  [Ben.  ed.]  88 ;  Cronkhite  v.  Cronkr 
hite,  94  N.  Y.  323,  328.)  Neither  did  the  plaintiffs  ever 
acquire  any  title  to  this  easement  by  prescription.  (Old  Code, 
§  86 ;  Code  of  Civ.  Pro.  §  373 ;  Whiting  v.  Edmunds,  94 
N.  Y.  309,  314;  Bector,  etc.,  v.  Mack,  93  id.  488 ;  Murphy 
v.  Welch,  128  Mass.  489  j  WilUow  v.  Lams,  37  Barb.  244; 
Washb.  on  Ease.  [3d  ed.]  148, 157 ;  Goddard  on  Ease.  [Ben.  ed.] 
133,  134,  177 ;  Angell  on  Water-courses,  §  499  ;  Pollard  v. 
Barnes,  2  Cush.  191.)  The  plaintiffs,  having  neither  title  to 
nor  possession  of  the  Sleezer  farm  on  which  the  dam  was 
located,  can  maintain  no  action  against  the  defendants  to 
recover  damages  for  destroying  it.  (Miller  v.  L.  L  B.  B. 
Co.,  71  N.  Y.  380;  Munson  v.  Bungerford,  6  Barb.  265; 
Peck  v.  Nichols,  18  Week.  Dig.  268 ;  Toumsend  v.  Bissell, 
5  T.  &  C.  583;  Ottawa  Qas-Idght  Co.  v.  Thompson,  39  LL 
598 ;  Smith  v.  Babcock,  36  N.  Y.  167,  170.) 
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J.  S.  LAmoreoMx  for  respondents.  The  plaintiffs  proved 
actual  title  to  and  possession  of  the  mill  site  and  dam  in  ques- 
tion. (Miller  v.  Z.  I.  R.  R.  Co.,  71  25T.  T.  383.)  Plaintiffs 
possession  alone,  as  against  the  defendants  who  committed  the 
injury  without  color  of  right,  was  sufficient  to  authorize  the 
recovery  in  this  action.  (Jackson  v.  Hazen,  2  Johns.  23 ; 
Graham  v.  Peat,  1  East,  244;  Rood  v.  N.  T.  &  K  R.  R. 
Co.,  18  Barb.  84 ;  Jackson  v.  Harder,  4  Johns.  211 ;  Doming 
v.  MUler,  33  Barb.  389  ;  Kellogg  v.  Vollentine,  21  How.  231 ; 
Parmalee  v.  O.  <&  S.  R.  R.  Co.,  7  Barb.  621 ;  Palmer  v. 
Aldridge,  16  id  134;  Hanker  v.  Birbeck,  .3  Burr.  1563; 
Lambert  v.  Stroother,  Wills'  Rep.  221.)  As  to  the  defend- 
ants, the  plaintiffs  had  the  right  of  possession,  as  well  as  the 
actual  possession,  even  if  their  holding  was  adverse  to  the  true 
title,  (Jackson  v.  Dunccm,  4  Johns.  202 ;  Jackson  v.  Hazen, 
2  id.  22.)  The  user  ripened  into  a  right,  and  from  it  a  grant 
may  reasonably  be  presumed,  if  a  grant  did  not,  in  fact,  exist. 
(Garrett  v.  Jackson,  20  Penn.  St.  331 ;  42  id.  102,  113,  114; 
Hammond  v.  ZeJmer,  21  N.  T.  118 ;  Wash.  Ease,  and  Send. 
14-27, 102, 109, 129, 133, 136 ;  Miller  v.  Garlock,  8  Barb.  103.) 

Peckham,  J.  The  plaintiffs  brought  their  action  to  recover 
damages  sustained  by  them,  as  alleged  in  their  complaint,  by 
reason  of  injuries  inflicted  by  defendants  upon  a  certain  dam, 
which  they  alleged,  in  one  count  of  their  complaint,  they  were 
owners  of  in  fee,  and  in  another  they  alleged  that  they  had  the 
right  to  use  the  water  in  Hans  creek,  and  that  the  defendants 
negligently  and  unnecessarily  flooded  the  stream  and  washed 
out  and  destroyed  the  plaintiffs'  dam,  etc.  The  defendants  took 
issue  in  their  answer  upon  the  question  of  ownership  of  the  dam 
and  the  right  to  use  the  waters  of  the  creek,  and  denied  any 
negligence  and  pleaded  a  license  from  the  riparian  owners  to 
float  logs  down  the  stream,  and  that  they  used  ordinary  care. 
They  set  up  no  title  in  themselves  to  any  real  estate  or  interest 
therein. 

Upon  the  trial  plaintiffs  gave  evidence  upon  the  question 
of  their  title  to  the  dam,  but  the  defendants  claim  that  they 
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failed  to  show  any  title,  and  they  say,  on  the  contrary,  that  they 
(defendants)  showed  title  in  a  third  party,  with  whom,  how- 
ever, they  did  not  connect  themselves.  The  verdict  was  for 
$400  damages,  and  judgment  was  entered  for  that  sum,  with 
costs,  and  it  having  been  affirmed  upon  defendants'  appeal,  by 
the  General  Term,  defendants  have  appealed  here. 

The  appeal  must  be  dismissed  for  lack  of  jurisdiction  in 
this  court  to  hear  the  same.  By  subdivision  3  of  section  191 
of  the  Code,  an  appeal  involving  less  than  $500,  exclusive  of 
costs,  cannot  be  taken  to  this  court,  "  except  in  an  action  or 
special  proceeding  affecting  the  title  to  real  property,  or  an 
interest  therein,"  unless  upon  conditions  not  complied  with 
herein.  It  is  not  enough  that  the  action  relates  to  real  prop- 
erty or  in  some  way  affects  it,  it  must  itself  affect  the  title  or 
some  interest  therein.  (Nichols  v.  Voorhis,  74  1ST.  Y.  28; 
SciMy  v.  Sawders,  77  id.  598.)  This  judgment  does  neither. 
As  the  defendants  claimed  no  title  themselves,  there  was  no 
dispute  upon  that  point,  and  the  judgment  affects  no  title  iii 
that  regard.  They  claimed  that,  as  between  the  plaintiffs  and 
some  third  party,  the  title  was  in  the  latter ;  but  they  claimed 
and  proved  no  privity  with  such  party.  Th§  judgment  is  no 
evidence  of  title  in  the  plaintiffs  as  against  such  third  party, 
and  does  not  affect  it  as  to  him.  That  it  may  conclude  the 
defendants  upon  the  question  of  the  title  being  in  the  plaint- 
iffs is  no  answer,  for  within  the  meaning  of  the  Code  upon 
this  subject,  the  judgment  cannot  be  said  to  affect  the  title  to 
real  estate  in  such  an  action  as  this  where  the  defendants 
make  no  claim  to  any  title,  and  simply  assert  it  exists  in  a 
third  party  with  whom  they  are  not  in  privity,  for  in  such 
case  the  title  remains  wholly  unaffected  by  the  judgment. 

For  these  reasons  the  appeal  from  the  judgment  should  be 
dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 
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of  the  parents,  would  not  absolve  the  defendant  from  liability. 
(Ihl  v.  Forty-second  St.  R.  R.  Co.,  47  N.  Y.  317 ;  McGwrry  v. 
Loomis,  63  id.  107.)  If  the  child  was  negligent  and  non  sui 
juris,  and  the  parents  free  from  blame,  the  defendant,  who 
was  a  wrong-doer,  would  not  be  absolved  from  liability  by  such 
negligence,  and  the  question  whether  the  child  was  or  was 
non  sui  juris  was  a  question  of  fact  {Mcmgwm  v.  Brooklyn 
R.  R.  Co.,  38  N.  Y.  455 ;  1U  v.  Forty-second  Street  R.  R.  Co., 
47  id.  317 ;  McGhiire  v.  Spence,  91  id.  303 ;  MuUaney  v. 
Spence,  15  Abb.  [K  S.]  319 ;  Prendergast  v.  JUT.  T.  C.  R.  R. 
etc.,  Co.,  58KY.652;  Caseyv.lf.Y.a  &  H.  R.R.R.  Co., 
6  Abb.  N.  C.  104 ;  RaMroad  Co.  v.  Gladman,  15  Wall.  [U.  S.] 
401;  Cosgrove  v.  Ogden,  49  N.  Y.  255.)  "Whoever  drives 
horses  along  the  streets  of  a  city  is  bound  to  anticipate  that 
travelers  on  foot  may  be  at  the  crossings,  and  must  take  reason- 
able care  not  to  injure  them.  He  is  negligent  whenever  he 
fails  to  look  out  for  them,  or  when  he  sees  and  does  not,  so 
far  as  in  his  power,  avoid  them.  (Murphy  v.  Orry  96  N.  Y. 
14 ;  Barker  v.  Savage,  45  id.  194.) 

Earl,  J.  The  plaintiff  claims  that  the  intestate  came  to 
her  death  from  the  carelessness  of  the  defendant,  and  he  has 
brought  this  action  to  recover ik  compensation  for  the  pecuniary 
injuries "  resulting  from  the  death  to  her  next  of  kin.  The 
intestate  was  plaintiff's  daughter,  and  at  the  time  of  her  death 
was  four  and  one-half  years  old.  The  horses  attached  to  one 
of  defendant's  ice  wagons  were  driven  against  her  at  a  street 
crossing  where  Franklin  and  Java  streets,  in  the  city  of 
Brooklyn,  intersect,  and  she  was  thus  fatally  injured.  If  the 
intestate  had  been  an  adult,  we  think  the  evidence  would  have 
justified  the  claim  of  the  defendant  that  her  own  negligence 
contributed  to  the  injury.  But  she  was  non  sui  juris,  and 
personal  negligence  could  not  be  imputed  to  her.  It  is,  how- 
ever, contended  that  she  was  so  young  that  her  parents  were 
guilty  of  negligence  in  permitting  her  to  go  into  the  streets 
unattended.  The  intestate  resided  with  her  parents  in  a 
thickly  populated  neighborhood,  and  there  was  no  enclosed 
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space  around  the  house  for  children  to  play,  and  plaintiffs 
children  were  permitted  to  play  upon  the  sidewalk  near  his 
house.  On  the  20th  day  of  August,  1884,  about  four  o'clock 
p.  m.,  the  intestate  left  the  house  with  her  brother,  about  six 
years  old,  to  play  upon  the  sidewalk  with  other  children.  She 
had  permission  only  to  play  upon  the  sidewalk  and  was  never 
allowed  to  cross  the  street.  She  was  a  healthy,  sharp,  bright,, 
intelligent  child.  She  had  been  out  but  a  short  time  when 
her  brother  left  her,  and  while  she  was  attempting  to  cross 
the  street  she  received  the  fatal  injuries.  It  was  not  unlawful 
for  the  child  to  be  in  the  street,  nor  even  for  her  to  play  upon  the 
sidewalk.  It  cannot  be  said  that  it  was,  as  matter  of  law,  under 
the  circumstances  proved,  negligence  for  the  parents  to  permit 
her  to  go  on  to  the  sidewalk  to  play ;  and  whether  it  was  or  not 
was  a  question  for  the  determination  of  the  jury.  (Oldfield  v. 
IT.  T.  &  Harlem  R.  R.  Co.,  14  N.  T.  310  ;  IU  v.  Forty- 
second  St.,  etc.,  R.  R.  Co.,  47  id.  317 ;  McGcwry  v.  Loomisy 
63  id.  104.)  Hundreds  of  young  children  are  permitted,  with 
general  safety,  and  must  be  permitted  in  cities  to  amuse  them- 
selves upon  the  sidewalks,  and  they  cannot  always  be  attended 
by  persons  of  discretion.  The  highest  prudence  would  doubt- 
less require  that  they  should  be  so  guarded ;  but  it  cannot  be 
said,  as  matter  of  law,  that  ordinary  prudence  forbids  that  a 
bright  child  four  and  one  half  years  old,  properly  instructed  and 
cautioned,  should  go  unattended  onto  a  sidewalk  for  diversion. 
We  are  also  of  opinion  that  there  was  no  error  in  submitting 
the  question  of  the  negligence  of  the  defendant's  driver  to  the 
jury.  His  wagon  was  heavily  loaded  and  he  was  driving 
upon  a  descending  grade.  There  was,  apparently,  nothing  to 
distract  his  attention,  and  it  was  his  duty  to  be  vigilant  to  see 
pedestrians  in  the  street,  and  particularly  at  street  crossings,  so 
as  not  to  injure  them.  While  we  do  not  think  this  branch 
of  the  plaintiffs  case  is  free  from  doubt,  we  are  unable  to  say 
that  the  jury  could  not  properly  find  that,  if  the  driver  had 
been  sufficiently  vigilant  and  careful,  he  would  have  seen  the 
child  in  time  to  avoid  injuring  her.  {Murphy  v.  Orr,  96 
N.  T.  14 ;  Moebus  v.  Herrmann,  108  id.  349.) 


508  Biekett  v.  Knickerbocker  Icb  Co.  [Oct., 

Opinion  of  the  Court,  per  Earl,  J. 

The  trial  judge  did  not  err  in  refusing  to  rule,  upon 
the  request  of  defendant's  counsel,  that  the  plaintiff  was 
entitled  to  nominal  damages  only.  The  rule  of  damages 
in  such  cases  is  a  difficult  one  to  apply.  The  "  pecuniary 
injuries,"  for  which  recovery  only  can  be  had,  are  always 
difficult  of  precise  proof,  "uncertain  and  problematical,  and  what 
should  be  a  proper  compensation  for  them  must  always,  upon 
such  proof  as  can  be  made,  be  left  to  the  judgment  of  the 
jury.  That  judgment  is  not  an  uncontrollable  one,  but  is 
subject,  if  abused  or  not  properly  exercised,  to  be  reviewed  and 
modified  in  the  court  of  original  jurisdiction.  Here  there 
was  proof  of  the  circumstances  of  the  plaintiff  and  his  family, 
and  the  condition,  character  and  sex  of  the  child ;  and  the 
authorities  in  this  state  would  not  justify  a  ruling  that  nominal 
damages  only  could  be  recovered.  (IM  v.  Forty-second  St., 
etc.,  R.  R.  Co.,  supra;  HoughJdrk  v.  Prest,  etc.,  D.  &  H. 
Comal  Co.,  92  K  T.  219.) 

The  jury  were  not  bound,  in  estimating  the  compensation 
to  be  made  for  the  death  of  the  child,  to  confine  their  con- 
siderations to  her  minority.  It  is  true  that  the  plaintiff,  as 
father,  could  command  her  services  only  during  her  minority. 
But  in  certain  contingencies  she  might,  after  her  majority, 
owe  him  the  duty  of  support,  which  could,  by  legal  proceed- 
ings, be  enforced ;  and  after  that  event  she  might,  in  many 
ways,  be  of  great  pecuniary  benefit  to  him.  In  estimating 
the  pecuniary  value  of  this  child  to  her  next  of  kin,  the  jury 
could  take  into  consideration  all  the  probable,  or  even  possible, 
benefits  which  might  result  to  them  from  her  life,  modified,  as 
in  their  estimation  they  should  be,  by  all  the  chances  of  failure 
and  misfortune.  There  is  no  rule  but  their  own  good  sense 
for  their  guidance,  and  they  were  not  in  this  case  bound  to 
assume  that  no  pecuniary  benefits  would  come  to  the  next  of 
kin  from  this  child  after  her  majority. 

Therefore,  finding  no  error  in  this  record,  the  judgment 
should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


1888.] 


People  ex  rel.  Burnham  v.  Jonbs  et  al. 


509 


Statement  of  case. 


The  People  ex  rel.  Chables  G.  Burnham,  Kespondent,  v. 
Edwabd  F.  Jones  et  al.,  Commissioners,  etc.,  Appellants. 

Where  a  decision  of  the  commissioners  of  the  land  office,  granting  to  an 
applicant  title  to  land  under  navigable  waters,  has  been  reversed  on 
certiorari,  it  is  their  duty,  representing  both  public  and  private  interests, 
to  defend  their  decision.  They  are,  in  a  legal  sense,  aggrieved  by  the 
reversal,  and  so  may  appeal  to  this  court 

People  ex  rel.  Breelin  v.  Lawrence  (107  N.  Y.  607)  distinguished. 

The  applicant  for  the  grant,  however,  where  he  has  not  been  made  a  party 
to  the  proceeding,  as  authorized  by  the  Code  of  Civil  Procedure  (§  2187), 
may  not  appeal ;  his  rights  are  protected  by  the  appeal  6f  the 
commissioners. 

(Argued  October  2, 1888;  decided  October  0, 1888.) 

Motion  to  dismiss  appeals  by  the  commissioners  of  the  land 
office  and  by  the  Bartholomay  Brewing  Company  from  an 
order  of  the  General  Term  of  the  Supreme  Court  in  the  third 
judicial  department,  made  July  2,  1888,  which  reversed  a 
decision  of  said  commissioners  granting  the  application  of 
said  company  for  title  to  certain  lands  under  navigable  waters. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Wm.  £.  Hornblower  for  motion.  The  defendants  are  not 
parties  "  aggrieved  "  within  the  meaning  of  the  Code  of  Civil 
Procedure,  and  the  decision  appealed  from  affected  no  sub- 
stantial right  of  theirs  or  of  any  person  of  whom  they  were 
the  legal  representatives  or  agents.  {People  ex  rd.  Bredvn, 
v.  Lawrence,  107  N.  Y.  607.)  No  one  can  appeal  from  an 
order  or  decree  who  is  not  injured  thereby.  {Hockley  v. 
Hope,  2  Abb.  Ct.  of  App.  Dec.  298.)  Before  a  person  can  be 
said  to  be  aggrieved  within  the  meaning  of  that  section  by  an 
adjudication,  it  must  have  binding  force  against  his  rights, 
his  person  or  his  property.     (Boss  v.  Wigg,  100  N.  Y.  246.) 

Morgan  <&  French  for  motion.  The  appeal  should  be  dis- 
missed, the  appellants  not  being  parties  aggrieved  within  the 
meaning  of  the  Code  of  Civil  Procedure.  {People  ex  rd. 
JBreslm  v.  Lawrence,  107  1ST.  Y.  607.) 
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Charles  F.  Tabor *,  attorney-general,  opposed.  Under  the 
Code  of  Civil  Procedure  (§  1294)  any  party  aggrieved  may 
appeal ;  and  any  person  aggrieved,  who  is  not  a  party,  but  is 
entitled  by  law  to  be  substituted,  may  appeal.  (§  1296 ; 
Hobart  v.  Holwrt,  86  K  T.  636;  Lewis  v.  Jones,  50  Barb. 
645.)  Whenever  the  jurisdiction  or  authority  to  act  of  a 
board  of  officers  created  by  law  has  been  attacked  by  a  certio- 
rari or  rrumdamus,  such  board  may  appear  in  court  by  attor- 
ney and  defend  their  action  and  sustain  their  authority  to 
act  in  the  matter  in  question.  The  right  to  appeal  from  an 
unjust  judgment  in  such  a  proceeding,  must  also  be  given. 
{People  ex  rd.  N.  Y.  O.  <&  W.  R.  R.  Co.  v.  Chapm,  106 
N.  T.  265 ;  People  ex  rd.  Cayuga  Indians  v.  Comrs.  of 
Zand  Office,  99  id.  648 ;  Alien  v.  Comrs.  of  Lamd  Office,  38 
id.  312 ;  People  ex  rd.  Millard  v.  Chopin,  104  id.  96 ;  People 
ex  rd.  Mayor,  etc.  v.  McCarthy,  102  id.  630 ;  People  ex  rd. 
Wright  v.  Cfvapi/n,  104  id.  369.) 

Eabl,  J.  Under  section  67  of  article  4,  chapter  9,  part  1  of 
the  Revised  Statutes,  as  amended  by  the  Laws  of  1850,  chap- 
ter 283,  section  1,  on  or  about  the  30th  day  of  September, 
1887,  the  Bartholomay  Brewing  Company  filed  with  the 
defendants,  as  commissioners  of  the  land  office,  its  application 
for  title  to  certain  lands  under  the  waters  of  Lake  Ontario,  at 
Charlotte,  in  the  county  of  Monroe,  which  application  was 
opposed  by  the  relator  upon  the  ground  that  he  was  the  owner 
of  a  portion  of  the  adjacent  uplands.  Upon  the  questions 
thus  raised  both  parties  submitted  to  the  commissioners  of  the 
land  office  various  deeds,  searches  of  title,  maps  and  affidavits, 
and  the  commissioners,  after  hearing  both  parties,  passed  a 
resolution  that  a  patent  issue  to  the  Bartholomay  Brewing 
Company  substantially  as  asked  for.  To  review  the  action  of 
the  commissioners  a  writ  of  certiorari  was  granted  by  the 
Supreme  Court,  in  compliance  with  which  the  commissioners 
made  their  return  in  due  time,  and  the  matter  came  on  for 
hearing  at  the  General  Term  of  the  Supreme  Court  which 
reversed  the  resolution  of  the  commissioners  of  the  land  office, 
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and  denied  the- application  of  the  brewing  company  as  to  the 
land  in  question,  without  costs  for  or  against  either  party.  A 
final  order  was  entered  upon  the  decision,  from  which  the 
commissioners  of  the  land  office  and  the  Bartholomay  Brewing 
Company  have  separately  appealed  to  this  court. 

The  relator  now  makes  this  motion  to  dismiss  both  appeals. 
He  claims  that  the  commissioners  of  the  land  office  are  not 
aggrieved  by  the  decision  of  the  General  Term,  and  that, 
therefore,  they  have  no  right  to  appeal  therefrom.  That 
decision  interferes  with  them  in  the  discharge  of  their  duties. 
They  having  resolved  that  it  was  their  duty  under  the 
statute  to  convey  the  land  to  the  brewing  company,  determined 
to  do  so,  and  this  decision  arrests  their  action.  The  statute 
gave  them  power  to  grant  so  much  of  the  lands  under  navi- 
gable waters  as  they  should  deem  necessary  to  promote  the  com- 
merce of  the  state,  or  for  the  beneficial  enjoyment  of  the 
same  by  the  adjacent  upland  owners.  And  this  decision,  if 
sustained,  interferes  with  their  exercise  of  this  power.  It  is 
their  duty,  representing  both  public  and  private  interests, 
to  defend  any  determination  which  they  have  made  and  which 
they  believe  to  be  right.  Having  determined  that  the 
Bartholomay  Brewing  Company  was  the  adjacent  upland 
owner  and  thus  entitled  to  the  grant  asked  for,  they  should 
defend  their  decision  and  not  permit  the  land  to  be  conveyed 
to  any  other  claimant.  While,  therefore,  they  did  not  have  any 
property  or  pecuniary  interest  in  the  matter  in  controversy, 
they  were,  nevertheless,  we  think,  in  a  legal  sense  aggrieved  by 
the  decision  appealed  from.  That  officers  thus  situated  may 
be  both  appellants  and  respondents  upon  appeals  to  this  court 
is  shown  by  the  uniform  practice  for  many  years.  {Alien  v. 
Comrs.  of  Land  Office,  38  N.  T.  312 ;  People  ex  rd.  Cayuga 
Indians  v.  Comrs.  of  Land  Office,  99  id.  648 ;  People  ex  rd. 
Mayor,  etc.  v.  McCarthy,  102  id.  630 ;  People  ex  rd.  Millard 
v.  Cha-pin,  104  id.  96  ;  People  ex  rd.  Wright  v.  Chopin,  Id. 
369 ;  People  ex  rd.  JT.  Y.  O.  &  W.  R.  R.  Co.  v.  Chopin, 
106  id.  265.) 

The  case  of   People  ex  rel.   JSreslin  v.   Lawrence  (107 
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N.  Y.  607)  is  not  an  authority  for  this  motion.  There  Judge 
Lawrence  simply  decided  that  the  relator  was  not  illegally 
detained  in  custody  and  he  had  no  further  duty  to  perform. 
He  was  no  more  bound  to  see  that  he  was  kept  in  custody 
than  any  other  citizen.  He  was  not  hindered  by  the  order 
appealed  from  in  the  discharge  of  any  duty  or  the  exercise  of 
any  power  conferred  upon  him  by  law.  Hence  he  had  no 
more  interest  or  right  to  appeal  than  any  judge  whose  decision 
has  been  interfered  with  or  reversed. 

The  Bartholomay  Brewing  Company  was  not  a  party  to  the 
proceeding  upon  certiorari  and  was  not  made  a  party,  as  it 
could  have  been,  under  section  2137  of  the  Code.  There 
appears  to  be  no  reason  for  making  it  a  party,  as  all  its  rights 
can  be  effectually  protected  by  the  appeal  of  the  commissioners. 
That  appeal  brings  before  us  for  review  every  question  which 
could  be  presented  by  the  brewing  company  if  a  party.  Upon 
the  argument  of  the  appeal  brought  by  the  commissioners,  the 
brewing  company  can,  by  permission  of  the  court,  be  heard 
by  counsel  if  desired.  But  it  has  no  standing  here  as  an 
appellant.  Its  appeal  should,  therefore,  be  dismissed,  without 
costs ;  and  the  motion  to  dismiss  the  appeal  of  the  commissioners 
of  the  land  office  should  be  denied,  without  costs. 

All  concur. 

Motion  denied. 
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Celestine  Mullins,  Kespondent,  v.  Charles  F.  Chickering 
et  al.,  Appellants. 

Plaintiff  delivered  to  defendants  a  piano  to  be  stored  for  her.  The  execu- 
tors of  her  deceased  husband  claimed  it  as  belonging  to  their  testator's 
estate,  and  on  demand  defendants  delivered  it  to  them.  In  an  action  for 
conversion,  it  appeared  that  the  testator  purchased  the  piano  and  paid 
for  it  with  his  own  money.  Plaintiff  was  permitted  to  testify  that  the 
piano  was  given  to  her  by  her  husband.  Held,  error;  that  defendants 
by  delivery  to  the  executors  took  the  risk  of  their  title,  but  could  defend 
upon  and  justify  under  it;  that  they  came,  therefore,  within  the  descrip- 
tion of  section  829  of  the  Code  of  Civil  Procedure,  as  persons  deriving 
title  "from,  through  or  under  a  deceased  person  *  *  *  by  assign- 
ment or  otherwise,"  and  as  against  them,  therefore,  plaintiff  was  pro- 
hibited by  said  section  from  testifying  in  her  own  behalf  to  any  personal 
transaction  between  herself  and  her  husband. 

(Submitted  April  80,  1888:  decided  October  9,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  at  the  February  Term,  1886, 
which  affirmed  a  judgment  *  in  favor  of  plaintiff,  entered 
upon  a  verdict,  and  affirmed  an  order  denying  a  motion  for  a 
new  trial. 

This  action  was  for  the  alleged  conversion  of  a  piano  deliv- 
ered by  plaintiff  to  defendants  for  storage  in  their  storage 
warehouse.  Defendants,  by  supplemental  answer,  set  up  title 
in  the  executors  of  plaintiffs  deceased  husband  and  a  delivery 
to  them  on  demand. 

The  facts,  so  far  as  material,  are  set  up  in  the  opinion. 

Theo.  II.  Swift  for  appellants.  The  court  erred  in  allow- 
ing the  plaintiff  to  testify,  under  defendants'  objection,  that 
"her  husband  gave  her  the  piano  —  bought  it  for  her." 
(Code,  §  829  ;  47  N.  Y.  580.) 

Paul  Fuller  for  respondent.     The  defendants,  wrong-doers, 
who  had  converted  plaintiff's  property,  were  neither  the  exe- 
cutors of  the  deceased,  nor  did  they  derive  any  title  or  inter- 
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est  from,  through  or  under  the  deceased  husband  of  the 
plaintiff,  and  could  not  object  to  plaintiff's  evidence  as  viola- 
tive of  the  provision  of  the  Code.  (§  829.)  The  evidence  of 
a  gift  was  complete.     (Doty  v.  Wilson,  47  N".  Y.  583.) 

Finch,  J.  The  defendants  were  bailees  of  the  plaintiff. 
She  placed  the  piano  in  their  possession,  to  keep  for  her  and 
return  upon  her  demand.  They  were  not  at  liberty  to  dispute 
her  title  except  in  one  emergency  and  at  one  peril.  The 
executors  of  the  husband  claimed  fitle  to  the  property  as  hav- 
ing belonged  to  the  testator,  and  demanded  it  of  the  defendants. 
They  chose  to  submit  to  the  demand  and  delivered  the  piano 
to  the  executors.  By  so  doing  they  made  themselves  parties  to 
the  controversy,  and  when  called  on  to  return  the  property 
to  the  plaintiff  their  refusal  exposed  them  to  an  action  for 
conversion,  which  has  gone  against  them.  They  had,  however, 
the  right  to  set  up  as  a  defense  the  jus  tertii,  and  defend,  if 
they  could,  upon  the  title  of  the  testator  which  had  passed  to 
the  executors,  since  before  this  action  was  tried  they  had  sub- 
mitted to  that  title,  and  delivered  the  property  to  those  who 
claimed  to  be  owners  (  W.  Trans.  Co  v.  Barber,  56  N.  T.  544), 
and  had  been  permitted  to  raise  that  question  by  a  supple- 
mental answer.  They  had  taken  upon  themselves  the  risk  of 
that  title,  but  could  defend  upon  it  and  justify  under  it. 
They  chose  to  hold  under  the  testator  and  to  derive  their  title 
and  interest  and  all  their  right  to  the  property  or  its  possession 
from  and  under  the  deceased,  and  had  a  right  to  defend  their 
surrender  upon  that  title. 

They  came,  consequently,  within  the  description  of  sec- 
tion 829  of  the  Code  of  Civil  Procedure  as  "  a  person  deriving 
his  title  or  interest  from,  through  or  under  a  deceased  person 
*  *  *  by  assignment  or  otherwise."  Against  them,  there- 
fore, the  plaintiff  could  not  testify  in  her  own  behalf  to  any 
personal  transactions  between  herself  and  her  husband.  She 
did  so  testify.  The  proof  showed  that  he  bought  and  paid 
for  the  piano  with  his  own  money.  That  established  title  in 
him.     She  met  the  emergency  by  swearing  that  he,  the  owner, 
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gave  it  to  her.  That  proof  was  objected  to  on  two  grounds  — 
as  in  violation  of  section  829,  and  as  a  conclusion  of  law. 
The  first  objection,  at  least,  was  good.  A  critical  and  close 
construction  of  the  record  might  justify  a  ruling  that  the 
objection  came  too  late,  and  that  a  motion  to  strike  out  the 
evidence  was  needed.  But  the  respondent  makes  no  such 
point.  Her  counsel  assume  that  the  objection  was  fairly  and 
properly  taken,  but  resist  it  as  unsound.  We  ought  not,  there- 
fore, to  indulge  in  a  severity  of  criticism  which  the  silence  of 
the  respondent  indicates  would  not  be  justified  by  what 
actually  occurred,  and  the  record  shows  notice  of  an  objection 
given  in  advance,  and  repeated  in  detail  when  the  character 
of  the  evidence  became  apparent. 

For  this  error  the  judgment  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  event.  • 

Danforth,  J.  (dissenting).  The  action  was  begun  July  3, 
1883,  for  conversion  by  defendants  of  the  plaintiffs  piano. 
The  original  answer  was  a  general  denial.  On  the  27th  of 
April,  1885,  by  supplemental  answer  the  defendants  say  the 
piano  was  left  with  them  by  the  plaintiff  for  storage,  but  was 
afterwards  demanded  by  the  executors  of  John  Mullins,  her 
deceased  husband,  as  part  of  his  estate,  and  delivered  to  them  by 
the  defendants ;  and  that  after  the  commencement  of  the  action 
the  plaintiff,  with  knowledge  of  this  fact,  and  that  the  said 
executors  claimed  the  said  piano  as  against  any  right  or  title 
of  the  plaintiff  thereto,  for  a  valuable  consideration  executed 
to  the  executors  a  full  release  and  satisfaction  of  all  claims  and 
demands  which  the  plaintiff  then  had  against  the  said  estate  or 
the  executors  thereof,  "  and  received  full  payment  and  satis- 
faction therefor,  including  the  said  piano,  now  the  subject  of 
this  action,"  To  which  said  release  the  defendants  refer  as 
forming  part  of  their  answer  and  defense. 

It  seems  obvious  that  the  defenses  are :  First.  A  general 
denial ;  and,  second,  a  release  by  plaintiff  to  the  executors  and 
payment  and  satisfaction  by  them  for  the  piano.  There  is  no 
defense  on  the  ground  that  the  executors  were,  in  fact,  entitled 
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to  the  piano,  or  that  it  at  any  time  belonged  to  or  was  the 
property  of  their  testator,  or  that  it,  in  fact,  formed  part  of 
his  estate.  There  is  no  allegation  of  title  in  the  defendants, 
or  in  any  third  person.  Simply  that  the  executors  made  a 
claim,  and  we  should  not  extend  or  amplify  this  for  the  purpose 
of  reversing  the  judgment..  The  defendants,  therefore, 
have  no  standing  under  their  answer  to  try  the  question 
of  right  as  between  the  plaintiff  and  the  executors.  Upon 
the  issue  made  by  the  general  denial  the  defendants'  case 
is  no  better.  '  The  action  goes  upon  the  ground  that  the 
defendants  were  bailees  for  hire,  and  wrongfully  appropriated 
the  piano  to  their  own  use.  Any  possession  of  the  plaintiff 
is  sufficient  to  sustain  it  against  a  wrong-doer  who  has  no 
title,  and  who  does  not  defend  by  reason  of  title  in  another. 
The  plaintiff's  possession,  therefore,  gave  her  a  good  title 
against  all  the  world  but  the  true  owner. 

The  evidence  in  this  case  leaves  no  doubt  that  the  piano 
was  in  the  actual  possession  of  the  plaintiff  on  the  27th  of 
December,  1881 ;  that  on  that  day  she  delivered  it  to  the 
defendants  for  storage,  and  they  received  it  from  her  for  that 
purpose.  The  transaction  was  with  defendants'  manager  at 
their  warehouse.  She  sent  the  piano  by  their  cart  to  that 
place,  and  6aid  to  him:  "There  is  my  piano;  I  wish  you 
would  keep  it  on  storage  for  me,  and  he  said  i  very  well.' " 
The  price  for  storage  was  agreed  upon  and  the  piano  left  with 
the  defendants,  who  received  it  from  the  plaintiff  to  store  for 
her,  and  it  was  so  entered  on  their  books. 

In  September,  1882,  the  plaintiff  went  for  the  piano  and 
demanded  it  and  was  refused.  At  that  moment  she  had  a 
good  cause  of  action,  which  would  not  have  been  discharged, 
even  by  a  subsequent  return  of  the  property  to  her,  much 
less  by  its  delivery  to  a  third  person.  But  the  supplemental 
answer,  so  far  from  showing  a  defense,  in  fact,  shows  that  the 
plaintiff  was  in  position  to  maintain  the  action  by  simple  proof 
of  the  possession  by  her  of  the  piano.  Her  cause  of  action 
accrued  in  September,  1882,  and  the  only  pretense  of  its 
release  or  discharge  is  founded  upon  the  idea  that  the  executors 
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and  the  defendants  were  jointly  liable  for  the  conversion,  and 
so  it  is  claimed  the  release  above  referred  to  also  discharged  the 
defendants  by  reason  of  the  rule  that  the  release  of  one  joint 
tort  feasor  discharges  all  The  record  itself,  however,  shows 
that  the  sole  object  of  the  release  was  to  dispose  of  another  suit 
then  pending  against  the  executors  upon  a  wholly  different  cause 
of  action,  and  that  it  had  no  reference  to  the  one  now  before  us. 
A  point  is  made  by  the  appellants  that  the  court  erred  in 
allowing  the  plaintiff  to  testify  that  "her  husband  gave  her 
the  piano ;  bought  it  for  her."  Under  the  view  already  pre- 
sented, the  source  of  the  defendants1  possession  was  immaterial. 
The  plaintiti's  case  was  made  out  by  her  possession  of  the 
piano  and  the  contract  of  bailment  between  herself  and  the 
defendants  and  its  breach  by  others.  But  being  examined  as 
to  value,  objections  were  interposed  to  her  competency  to 
speak  upon  that  subject.  She  then  stated  that  she  was  a 
musician,  in  the  habit  of  using  pianos,  and  being  asked :  "And 
of  buying  them  or  having  them  bought  for  you  by  your 
husband  ? "  No  objection  was  made  to  this  question,  and 
she  answered,  "  Yes,  sir ; "  and  showed  other  means  of  knowl- 
edge. She  testified  to  the  value.  She  was  then  asked: 
"  Where  did  you  get  the  piano  you  delivered  to  the  Chicker- 
ings  ? "  Defendants'  Counsel — "  I  desire  to  reserve  any  objec- 
tion which  may  be  made  to  her  answer."  There  was  no  reply 
to  or  notice  taken  of  this  observation,  nor  was  the  question 
answered.  She  was  then  asked :  "  Did  you  buy  it,  or  who 
gave  it  to  you  ? "  The  question  was  not  objected  to  and  the 
witness  said :  "  It  was  bought  by  my  husband  for  me  from 
Chickering."  Defendants'  counsel  then  said :  "  Objected  to," 
but  no  ground  was  stated,  nor  does  it  appear  that  there  was 
any  ruling  upon  the  objection,  or,  if  any,  that  any  exception 
was  taken.  Then  followed  this  question :  "  Your  husband 
gave  it  to  you  ? "  Answer :  "  Yes ;  bought  it  for  me."  Then 
follows :  "  Objection  by  defendant  as  incompetent,  under  sec- 
tion 829  of  the  Code,  and  as  incompetent  and  immaterial,  and 
further  as  being  a  conclusion  of  the  gift  from  her  husband. 
Objection  overruled,  defendants  except." 
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(1.)  As  an  objection  to  the  question,  the  exception  came  too 
late ;  and  as  an  objection  to  the  answeis,  was  insufficient.  The 
remedy  was  by  motion  to  strike  out.  (Stevens  t.  Hrerman, 
79  N.  Y.  254.)  Moreover,  the  question  had,  in  substance, 
been  before  asked  and  answered,  and  the  evidence  called  for 
was  already  in. 

(2.)  But  the  evidence,  in  view  of  the  pleadings,  was  wholly 
immaterial,  and  in  no  respect  necessary  to  a  perfect  cause  of 
action,  which,  upon  other  evidence,  was  established  upon  a  good 
foundation.  It  might  be  stricken  out  without  affecting  the 
result.  It,  therefore,  could  not  have  prejudiced  the  defendant.. 
(Coinstock  v.  Ifier,  73  N.  Y.  281.) 

(3.)  The  section  of  the  Code  cited  has  no  application.  The 
action  was  not  against  the  executors,  nor  did  the  defendant 
derive  any  "title  or  interest  from,  through  or  under  a  deceased 
person  by  assignment  or  otherwise."  The  cause  of  action  was 
complete  in  September,  1882.  The  demand  of  the  executors 
was  in  1883,  and  not  until  then,  if  ever,  could  the  defendants, 
under  any  circumstances,  be  considered  as  standing  in  their 
place.  But  it  is  a  decisive  answer  to  the  objection  that  the 
defendants  set  up  no  title  in  the  executors,  nor  in  the  estate 
with  the  management  of  which  they  were  charged. 

I  find  nothing  in  the  case  to  take  the  defendants  out  from 
the  general  rule  that  a  bailee  cannot  deny  the  right  of  the 
person  from  whom  he  receives  the  property.  They  became, 
by  that  act,  the  agents  of  the  bailor,  and  could  not  dispute  her 
title.  This  rule  applies  to  all  cases  where  the  bailor  has  not 
yielded  to  the  paramount  title  in  another,  so  that  the  bailment 
is  determined  by  what  is  equivalent  to  an  eviction  by  the  real 
owner.  It  is  not  enough  that  the  bailee  has  been  notified  of 
the  claim  of  a  third  person,  for  possibly,  as  it  is  said,  "  the 
owner  might  never  pursue  his  claim  or  enforce  his  title. 
(Case  v.  HM,  24  Wend.  102 ;  O'Brien  v.  Jones,  91 N.  Y.  193.) 
Nor  is  it  enough  that  an  adverse  claim  is  made  upon  the 
bailee,  so  that  he  might  be  entitled  to  relief  under  an  inter- 
pleader. Of  course,  if,  in  answer  to  the  demand  made  by  the 
plaintiff,  the  defendant  had  called  upon  the  adverse  claimants 
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to  come  forward  and  litigate  the  matter,  a  different  question 
would  have  been  presented.  Here  there  was  no  such  call, 
and  it  would  be  most  unjust  to  permit  a  bailee  to  deprive  a 
bailor  of  her  right  of  action  for  conversion  by  subsequent 
dealings  with  a  third  party.  As  the  case  stands,  the  defend- 
ants were  wrong-doers,  claiming  under  no  one,  and  I  find  on 
this  appeal  no  ground  for  reversing  the  judgment  which 
requires  them  to  make  compensation. 

The  judgment  should  be  affirmed. 

All  concur  with  Finch,  J.,  except  Danforth  and  Gbay,  JJ., 
dissenting,  and  Rugeb,  Ch.  J.,  not  voting. 

Judgment  reversed. 


John  A.   Leslie,   Respondent,  v.  Jacob  Lorillard  et  al., 
Impleaded,  etc.,  Appellants. 

In  actions  by  stockholders  of  corporations,  which  assail  the  acts  of  their 
directors  or  trustees,  courts  will  not  interfere  unless  the  corporate  powers 
have  been  illegally  or  unconscientiously  executed,  or  unless  it  be  made 
to  appear  that  the  acts  complained  of  were  fraudulent  or  collusive  and 
destructive  of  the  rights  of  the  stockholders;  mere  errors  of  judgment  are 
not  sufficient  as  grounds  for  equity  interference. 

Within  the  limits  of  the  chartered  authority  the  officers  of  a  corporation  have 
the  fullest  power  to  regulate  its  concerns  according  to  their  best  judgment. 

It  teems  where  the  provisions  of  corporate  agreements,  in  restraint  of  com- 
petition, tend  beyond  measures  of  self  protection  and  threaten  the  public 
good  in  a  distinctly  appreciable  manner,  courts,  in  the  exercise  of  their 
equitable  powers,  may  interfere;  but  should  not  do  so  unless  the  appre- 
hension of  danger  to  the  public  interests  rests  on  evident  grounds. 

It  seems  that  no  contracts  are  void,  as  being  in  general  restraint  of  trade, 
when.  Jhey  operate  simply  to  prevent  a  party  from  engaging  or  competing 
in  the  same  business. 

It  seems,  also,  that  stockholders  may  arrest,  by  suit,  a  course  of  dealing 
which  will  divert  the  assets  of  a  corporation  to  purposes  not  authorized 
by  its  charter,  or  an  employment  of  its  statutory  powers  for  the  accom 
plishment  of  purposes  not  within  the  scope  of  their  institution. 

Plaintiff's  complaint  alleged,  in  substance,  the  following  facts:  In  1873  the 
O.  D.  S.  Co.  of  New  York,  a  corporation  of  that  state,  was  engaged  in 
running  a  line  of  steamships  between  New  York  and  certain  ports  in 
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Virginia.  Defendant  L.  was  president  and  director  of  another  steam- 
ship company,  the  L.  S.  Co.,  and  had  entire  control  of  it,  and,  for  the 
purpose  of  extorting  money  from  said  O.  D.  S.  Co.  and  of  deceiving  its 
directors  and  causing  them  to  believe  that  a  formidable  opposition  would 
be  established  against  it,  threatened  and  did  cause  the  L.  S.  Co.  to 
put  on  and  run  a  line  of  steamships  in  opposition  to  the  O.  D.  S  Co., 
and  continued  to  run  them,  at  his  own  expense  and  at  a  great  loss,  until 
his  efforts  were  successful  in  deceiving  the  officers  of  said  company,  and 
thereupon  it  entered  into  an  agreement  with  L.  and  his  company,  by 
which,  in  consideration  of  a  monthly  payment  to  be  made  by  it  to  them, 
they  agreed  to  discontinue  running  their  vessels  on  said  route,  and  that 
they  would  not  charter  or  sell  the  vessels  to  be  used  thereon.  In  1875 
defendant,  the  O.  D.  S.  Co.  of  Delaware,  was  organized,  of  which 
company  ■  plaintiff  is  a  stockholder.  It  succeeded  to  the  business  and 
assumed  the  contracts  of  the  New  York  company,  the  latter  company 
having  assigned  to  it  its  property.  The  new  company  continued  making 
payments  to  L.  under  the  said  contract  until  1878,  when  a  new  contract 
was  entered  into,  by  which  the  former  one  was  canceled,  in  consideration 
of  the  payment  of  a  gross  sum  by  the  new  company,  and  its  agreement 
to  make  certain  monthly  payments  for  a  term  of  five  years ;  L.  and  his 
company  agreeing  not  to  run  or  to  be  in  any  way  interested  in  running 
steamships  in  opposition  to  the  new  company.  The  latter  company 
made  all  the  payments  called  for  under  the  new  contract  up  to  August, 
1881,  when  further  payment  was  restrained  in  an  action  brought  by 
plaintiff.  In  1884  plaintiff  requested  the  new  company  to  make  no  more 
payments  and  to  commence  an  action  for  the  cancellation  of  the  contract 
and  to  recover  back  the  payments  made  under  it,  which  request  was 
refused.  L.  commenced  an  action  in  February,  1884,  to  recover  the  pay* 
ments  due  under  the  second  contract,  which  the  Delaware  company  did 
not  intend  to  defend.  Plaintiff  asked  for  an  injunction  restraining  said 
company  from  making  any  further  payments,  and  L.  from  prosecuting 
his  action  for  the  cancellation  of  the  contract,  also  for  repayment  by  L.  of 
all  moneys  received.  On  demurrer  to  the  complaint  by  L.  and  the  L.  S. 
Co.,  held,  that  it  did  not  state  facts  constituting  a  cause  of  action  as 
against  them ;  that  the  contracts  set  forth  were  in  the  power  of  the 
corporations  to  make,  were  not  void  as  unlawfully  restraining  trade  or 
assailable  on  any  grounds  of  public  policy;  and  as  no  collusion  was  alleged 
between  the  New  York  company  and  the  defendants  demurring ;  and 
as  to  the  second  contract,  there  was  no  averment  of  any  deception  or 
collusion,  the  complaint  was  not  sustainable  on  any  ground  of  fraud; 
also  that  if  the  action  was  to  be  considered  as  a  controversy  between  a 
stockholder  of  the  O.  D.  8.  Co.  and  its  directors  or  other  stockholders, 
it  was  one  with  which  the  defendants  demurring  were  not  concerned, 
and  into  which  they  should  not  be  brought. 


(Argued  June  19,  1888;  decided  October  16,  1888.) 
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Appeal  by  defendants  Lorillard  and  the  Lorillard  Steam- 
ship Company  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  May  14,  1888,  which  affirmed  an  inter- 
locutory judgment  entered  upon  an  order  o verruling  a  demurrer 
to  plaintiffs  complaint. 

The  averments  of  the  complaint  are  substantially  as  follows  : 
The  plaintiff  is  a  stockholder  of  the  defendant,  the  Old 
Dominion  Steamship  Company  of  Delaware.  In  the  year 
1873  the  Old  Dominion  Steamship  Company  of  Xew  York 
was  a  corporation  organized  under  the  laws  of  New  York,  and 
was  engaged  in  the  business  of  running  a  line  of  steamships 
between  the  port  of  New  York  and  certain  ports  in  the  state 
of  Virginia.  The  defendant,  the  Lorillard  Steamship  Com- 
pany, was  also  a  New  York  corporation  organized  for  the 
business  of  navigating  the  ocean  by  steamships.  The  defend- 
ant Lorillard  was  a  director  and  the  president  of  the  Lorillard 
Company,  and  had  entire  control  of  it ;  the  other  directors, 
except  one  who  was  a  brother-in-law,  being  his  clerks  and 
employes.  In  and  prior  to  the  summer  of  1873,  said 
Lorillard,  "for  the  purpose  of  extorting  large  sums  of 
money  from  the  Old  Dominion  Steamship  Company  of 
New  York,  stated  to  the  officers  of  said  corporation'  that  the 
said  Lorillard  Steamship  Company  intended  to  put  on  and  run  a 
line  of  steamships,  between  the  ports  above  mentioned,  in  opposi- 
tion to  the  steamships  of  said  Old  Dominion  Steamship  Com- 
pany; and  to  deceive  the  officers  of  said  company,  and  cause 
them  to  believe  that  a  formidable  opposition  would  be  estab- 
lished against  said  company,  said  Lorillard  caused  said  Loril- 
lard Steamship  Company  to  lease  docks  at  Norfolk  and  other 
places,  and  to  hire  agents  and  servants  at  different  points ; 
and  in  or  about  the  month  of  October,  1873,  said  Lorillard 
caused  said  Lorillard  Steamship  Company  to  pul  on  and  run 
a  line  of  steamships  between  said  ports  in  opposition  to 
said  Old  Dominion  Steamship  Company  of  New  York." 
Said  Lorillard  continued  to  run  his  steamships  at  great  loss, 
Siokels  —Vol.  LXV.    66 
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and  at  his  own  expense,  until  his  efforts  were  successful  in 
deceiving  the  officers  of  the  Old  dominion  Company  into  the 
belief  that  a  powerful  opposition  line  had  been  established ;  and 
in  January,  1874,  an  agreement,  running  between  the  Old 
Dominion  Company  and  Lorillard  and  his  company,  was 
signed  by  the  president  of  each  company,  and  by  Lorillard  for 
himself,  by  the  terms  of  which,  in  consideration  of  a  monthly 
payment  to  him,  Lorillard  and  his  company  agreed  to  discon- 
tinue running  their  vessels,  or  any  others,  between  the  ports 
mentioned,  and  that  they  would  not  charter  or  sell  the  vessels 
to  any  other  company  or  persons  to  be  used  on  that  route,  and 
would  not  become  in  any  way  interested  in  the  running  of 
steamships  between  those  places ;  that,  in  February,  1875,  the 
defendant,  the  Old  Dominion  Steamship  Company  of  Delar 
ware,  was  formed  under  the  laws  of  that  state,  and  succeeded 
to  the  business  of  the  New  York  Company,  and  "  became 
vested  with  the  property  of  said  last-named  company,  which 
was  duly  conveyed  and  assigned  to  it  and  subjected  to  the 
liabilities  and  contracts  of  said  company."  This  new  com- 
pany continued  making  payments  to  Lorillard  under  the 
contract  mentioned  until  February,  1878,  when  disputes  arose 
between  the  various  parties  and  a  new  contract  was  entered 
into  in  October,  1878.  By  this  latter  contract  the  pre- 
vious contract  was  canceled,  and  in  consideration  of  the 
payment  of  a  gross  sum  of  money  and  of  certain  monthly  pay- 
ments, to  be  continued  through  five  years  from  February, 
1879,  Lorillard  and  his  company  again  agreed  not  to  run,  or 
to  be  in  any  way  interested  in  the  running  of  steamships 
between  the  ports  named.  The  Delaware  Company  made 
all  the  payments  called  for  under  the  second  agreement  up  to 
August,  1881,  when  further  payment  of  the  monthly  sub- 
sidies was  enjoined  in  an  action  brought  by  this  plaintiff. 
Plaintiff  alleges  that  prior  to  the  commencement  of  this 
action,  and  in  February,  1884,  he  requested  the  Delaware 
Steamship  Company  to  pay  no  more  moneys  and  to  com- 
mence an  action  for  the  cancellation  of  the  contract  and  for 
the  recovery  back  of  the  moneys  paid  under  the  contracts. 


1888.]  Leslie  v.  Lorillard  et  al.  523 


Statement  of  case. 


This  demand  was  in  a  letter,  and  the  reply  to  it  contains  a 
resolution  of  the  board  of  directors  refusing  to  tajke  the  action 
requested.  Plaintiff  also  alleges  the  commencement  of  an 
action  in  February,  1884,  by  Lorillard  against  the  Delaware 
Company,  to  recover  the  monthly  payments,  payable  under 
the  contract  from  and  after  August,  1881,  and  that  the  Dela- 
ware Company  did  not  intend  to  defend  it. 

The  relief  demanded  is  an  injunction  against  the  Delaware 
Company's  making  payments  under  the  contract;  against 
Lorillard  from  prosecuting  his  action ;  the  cancellation  of  the 
contract  and  the  repayment  by  Lorillard  of  all  moneys  received. 

Defendants  Lorillard  and  the  Lorillard  Steamship  Com- 
pany demurred  to  the  complaint  on  the  ground  that  it  did  not 
state  facts  constituting  a  cause  of  action. 

Asa  Bird  Gardiner  for  appellants.  To  entitle  the  plaint- 
iff to  invoke  the  equitable  relief  sought  for  by  this  action,  he 
should  positively  allege  that  he  has  not  acquiesced  or  partici- 
pated in  the  alleged  wrongful  action  of  the  corporation,  because 
a  cestui  que  trust  who  has  acquiesced  in  a  breach  of  trust  is 
barred.  (Boerum  v.  Schenck,  41  K  Y.  182,  200;  Burt  v. 
British  Nat.  Life  Assoc,  4  De  G.  &  J.  158,  174.)  The  two 
alleged  causes  of  action  not  having  been  separately  stated,  but 
wrongly  united  in  one  count,  the  defendants  still  have 
the  right  to  demur,  as  if  they  were  separately  stated.  (  Wiles 
v.  Smjdam,  64  N.  Y.  173.)  The  contract,  January  31,  1874, 
having  been  executed,  if  the  plaintiff  believes  he  or  the  Old 
Dominion  Steamship  Company  of  Delaware  has  been  defrauded 
thereby,  he  or  it  must  rely  upon  his  or  its  remedy  in  tort  and 
sue  for  damages  for  the  wrong  sustained.  (Sir  Win.  K.  Anson 
on  Law  of  Cont.  [Am.  ed.,  1880]  175 ;  Booth  v.  F.  ds  M. 
Nat.  Bk,  63  Barb.  457  ;  House  v.  Cooper  30  id.  157 ;  Peoph 
v.  Ravenswood,  etc.,  T.  B.  Co.,  20  id.  518.)  The  action  under 
contract  "A"  is  not  for  a  rescission,  but  a  legal  action ;  while 
that  under  contract  "  B  "  is  for  a  rescission  and  equitable  relief. 
They  are  not  properly  unitable  in  the  same  complaint.  (Peo- 
ple v.  A.  &  S.  R.  R.  Co.,  57  N.  Y.  161;  Coster  v.  N.  Y.  db 
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E.  R.  R.  Co.,  6  Duer,  43;  Lamport  v.  Abbott,  12  How.  Pr. 
340.)  As  the  complaint  does  not  show  when  the  plaintiff 
became  a  stockholder  in  the  Old  Dominion  Steamship  Com- 
pany of  Delaware,  nor  when  he  first  became  informed  of  the 
execution  of  contract  "  B,"  nor  that  he  was  not  a  consenting 
party  thereto,  either  as  shareholder  or  director,  it  is  to  be  pre- 
sumed, in  the  absence  of  declarations  to  the  contrary,  and  by 
reason  of  the  actual  delay  in  bringing  this  action,  that  he  con- 
sented to  or  acquiesced  in  the  execution  of  that  contract, 
although  now  pretending  that  it  was  illegal.  {Gregory  v. 
Pachett,  33  Beav.  602 ;  Twin  Lick  Oil  Co,  v.  Marbury,  91 
U.  S.  587;  Insurance  Co.  v.  McCain,  96  id.  84;  Hotel  Co.  v. 
Wade,  97  id.  13 ;  Perkins  v.  Portland,  etc.,  R.  R.  Co.,  47 
Me.  591 ;  Goodin  v.  Cin.,  etc.,  Canal  Co.,  18  Ohio  St.  169 
Attorney  General  v.  Pel.,  etc.,  R.  R.  Co.,  27  N.  J.  Eq.  1 
Kent  v.  Jaxskson,  14  Beav.  367;  Fulden  v.  Lancashire,  etc. 
R.  Co.,  2  De  G.  &  Sm.  531 ;  Bullock  v.  Chapman,  Id.  673 
Field's  Ultra  Vires  [ed.  1881],  230,  585 ;  State  v.  Van  Horn, 
7  Ohio  St.  332 ;  Kent  v.  Quicksilver  Min.  Co.,  78  N.  Y.  158 
Town  of  Bennington  v.  Park,  50  Vt.  178,  209 ;  Burlington 
etc.,  R.  R.  Co.  v.  Stewart,  39  Iowa,  267 ;  Patterson  v.  Baker 
6  T.  &  C.  76 ;  Samuel  v.  Holliday,  1  Woolw.  400 ;  Morawetz 
on  the  Law  of  Private  Corp.  [Little  &  Brown's  ed.,  1882] 
§  80;  United  States  v.  Oakland,  104  U.  S.  450;  Fox  v. 
HarboMe,  2  Hare's  Ch.  488 ;  MozUy  v.  Alston,  1  Phillip's 
Ch.  790 ;  Gray  v.  Lewis,  Law  Rep.,  8  Ch.  1035 ;  McDougall 
v.  Gardiner,  L.  E.,  1  Ch.  Div.  21 ;  Detroit  v.  Dean,  106 
U.  S.  542;  Dimpfell  v.  O.  <&  M.  R.  R.  Co.,  110  id.  209.) 
The  complaint  mu6t  show  how  the  Old  Dominion  Steamship 
Company  of  Delaware  became  owner,  whether  by  purchase, 
operation  of  law,  or  how,  otherwise,  and  the  fact  should  be 
stated.  (Russell  v.  Clapp,  7  Barb.  482 ;  Bently  v.  Jones, 
4  How.  Pr.  202;  McMurry  v.  Thomas,  5  id.  14;  Parker  v. 
Totten,  10  id.  233 ;  Thomas  v.  Desmond,  12  id.  321 ;  Free- 
man v.  Fulton  Fire  Ins.  Co.,  14  Abb.  398.)  No  action  lies 
to  recover  money  paid  on  an  illegal  contract.  (Smith's  Law  of 
Cont.  [ed.  1874]  274;   McKinneU  v.  Robinson,  2  M.  <fc  W. 
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441;  Howson  v.  Hancock,  8  T.  R.  575;  Browning  v. 
Morris,  Cowp.  790;  Lubbock  v.  Potts,  7  East,  449.) 
There  is  no  statute  prohibiting  these  contracts  nor  can  they 
be  classed  under  the  objects  of  statuory  prohibition  where 
penalties  are  prescribed.  (Pollock  on  Prin.  Eng.  Law  of 
Cont.  [ed.  1878]  342-345 ;  Brown  v.  Duncan,  10  B.  &  C.  43  ; 
Cope  v.  Rowlands,  2M.&W.  149 ;  Smith  v.  Mawhood,  14  id. 
463;  Pangborne  v.  Westlake,  36  Iowa  546.)  There  is  no 
definite  rule  of  common  law  of  which  either  of  these  contracts 
may  be  urged  a  breach  of.  (Anson  on  Prin.  Law  of  Cont. 
[Am.  ed.  1880]  174;  Alien  v.  Rescous,  2  Lev.  174;  Clay  v. 
Yates,  1  H.  &  N.  73 ;  Malalien  v.  Hodgson,  16  Q.  B.  689 ; 
Griswold  v.  Waddington,  15  Johns.  57 ;  Ba/ois  v.  Arteelye, 
3  Hill  [S.  C]  170.)  Deceit  which  does  not  deceive  is  not 
fraud.  (HorsfaU  v.  Thomas,  1 H.  &.  C.  90 ;  Smith  v.  Hughes, 
6  Law  Rep.,  Q.  B.  605 ;  Morris  Canal  Co.  v.  Everett,  9  Paige, 
168.)  In  order  to  rescind  a  contract  on  the  ground  of  fraud, 
the  rescission  must  be  claimed  within  a  reasonable  time, 
promptly  upon  information  had  of  the  alleged  fraud,  or  the 
right  is  lost  by  acquiescence.  (Crutchfeld  v.  Stanjield, 
12  Rep.  443  [A.  D.  1881] ;  Schiffer  v.  Beits,  83  K  Y. 
300;  Bep.  &  Gen.  Life  Ass.  Co.  v.  Ayscough,  6  E.  & 
Bl.  761;  Clarke  v.  Bickson,  27  Law  J.,  Q.  B.  223; 
Scholey  v.  Cent.  R.  Co.  of  Vem.,  9  Law  Rep.,  Eq.  Cas.  266n ; 
Chitty  on  Cont.  [11th  Am.  ed.]  1037.)  The  grounds  of  this 
action  for  affirmative  judgment  on  pretense  of  "  illegality " 
must  be  found,  if  at  all,  under  the  subdivision  that  the 
agreements  are  contrary  to  public  policy.  {Tool  v.  JVorris, 
2  Wall.  45;  Jenkins  v.  Hooker,  19  Barb.  435;  Hager  y. 
Cailin,  1  Week.  Jur.  [N.  T.  Sup.  Ct.]  607;  Chandler  v. 
Johnson,  39  Ga.  89 ;  Cray  v.  Wilson,  4  Watts  39.)  The 
contract  of  October  29,  1878,  must  receive  such  a  construction 
as  will  make  it  lawful,  operative,  reasonable  and  capable  of 
being  carried  into  effect,  if  it  can  be  done  without  violating 
the  intention  of  the  parties.  {Sterry  v.  CI  f ton,  9  Com. 
Bench  Rep.  110;  Harrington  v.  Kloprogge,  4  Doug.  5; 
Shore  v.  Wilson,  9  C.   &  F.  [H.  of  L.]   397;   Boyd  v. 
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Moyle,  2  C.  B.  644;  Russell  v.  Phillips,  14  Q.  B.  891 ; 
Broome  v.  Batchdder,  1  H.  &  N.  255 ;  Mare  v.   Charles, 

5  E.  &  Bl.  978 ;  Braunstein  v.  Accidental  Death  Ins.  Co., 

1  Best  &  Smith,  782 ;  Jones  v.  Gibbons,  8.  Excheq.  922 ; 
Dallman  v.  King,  4  Bing.  N.  C.  105 ;  Leake's  Dig.  Law  of 
Contracts,  723 ;  Iloyd  v.  London,  Chatham  &  D.  R.  R.  Co., 

2  De  G.,  J.  &  S.  568 ;  Raphael  v.  TJiames  Valley  R.  Co.,  36 
Law  Jour.  chap.  209 ;  Printing,  Registering  Co.  v.  Sampson, 
44  id.  chap.  705.)  It  belongs  to  the  class  of  negative  covenants 
only  in  partial  restraint  of  trade,  if  at  all,  and  the  limitation 
is  reasonable.  Courts  of  equity  constantly  enforce  such  cove- 
nants by  injunction.  (Kerr's  Law  of  Injunc.  [ed.  1880]  399 ; 
Amedon  v.  Gannon,  6  Hun,  386.)  To  invoke  public  policy 
against  such  a  covenant,  it  must  be  in  total  restraint  of  trade  to 
all  points  and  all  places.  {Mitchell  v.  Reynolds,  1  P.  Wins.  181 ; 
Chesman  v.  Nainby,  2  Strange,  739  ;  Wickens  v.  Evans,  3  You. 

6  Jer.  318 ;  Mattan  v.  May,  11  M.  &  "W.  653 ;  Avery  v.  Lang- 
ford,  Kay,  663.)  Such  restraints  upon  trade,  so  far  from  being 
injurious  to  trade,  are  in  many  cases  necessary  for  the  protection 
of  those  who  are  engaged  in  it.  Instead  of  cramping,  they 
encourage  the  employment  and  the  promotion  of  industry. 
(Homer  v.  Ashford,  3  Bing.  326  ;  MaUan  v.  May,  11  M.  & 
W.  665 ;  Tallis  v.  Tallis,  1  El.  &  Bl.  391 ;  Muniford  v. 
Gething,  7  Com.  Bench  [K  S.]  305 ;  Leather  Cloth  Co. 
v.  Lorsout,  9'Eq.  354 ;  Davis  v.  Mason,  5  Term  Hep.  118 ; 
Williams  v.  Williams,  2  Swan,  253 ;  Hayward  v.  Young^ 
2Chitty,  407;  Sander  v.  Hoffman,  64  K  Y.  648 ;  McClurtfs 
Appeal,  58  Penn.  51;  Butler  v.  Burleson,  16  Yt.  176; 
Beard  v.  Dennis,  16  Ind.  200 .  Palmer  v.  Graham,  1  Pars. 
Eq.  Cas.  476 ;  Alger  v.  Thatcher,  19  Pick.  [Mass.]  51 ;  Mott  v. 
Mott,  11  Barb.  127;  Whitney  v.  Slayton,  40  Maine,  224; 
Lange  v.  Werk,  2  Ohio  [K  S.]  519 ;  Noble  v.  Bates,  7  Cow. 
307 ;  Bowser  v.  Bliss,  7  BUckf .  344 ;  Marter  v.  Babcock, 
23  Barb.  633;  Chappel  v.  Brockway,  21  Wend.  158;  Ross 
v.  Sadgebeer,  21  id.  106 ;  Alcock  v.  GUberton,  5  Duer,  76.) 
Contracts  restraining  the  exercise  of  a  trade  in  particular 
localities,  where  there  is  a  reasonable  ground  for  the  restriction 
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are  valid.  The  court  will  not  inquire  into  the  adequacy  of  the 
consideration.  (Curtis  v.  Gokey,  68  N.  Y.  300,  304 ;  Homer 
v.  Graves,  7  Bing.  743 ;  TaUis  v.  TaUis,  1  El.  &  Bl.  391 ; 
Bendy  v.  Harrison,  11  Excheq.  194 ;  Alsopp  v.  Wheatcroft, 
15  Eq.  64 ;  Jarvis  v.  Peck,  10  Paige,  118  ;  Thomas  v.  Miles, 
3  Ohio  St.  274;  Dean  v.  Emsrson,  102  Mass.  480;  Hitchcock 
v.  Coker,  6  Adolph.  &  Ellis,  438 ;  Pemlerton  v.  Vaughan, 
10  Q.  B.  87 ;  EUes  v.  Crofts,  10  Com.  Bench,  241 ;  Mum- 
ford  v.  Gething,  7  id.  [N.  S.]  305 ;  Hastings  v.  Whittey, 
2  Excheq.  615 ;  Ward  v.  Byrne,  5  M.  &  ¥.  561 ;  Lawrence 
v.  Kidder,  10  Barb.  653 ;  2?wm  v.  G^y,  4  East,  190 ;  How- 
ard v.  Woodward,  34  L.  J.,  chap.  47 ;  Avery  v.  Longford,  Kay 
Ch.  663;  TWa^r  v.  Evans,  2  M.  &  G.  740 ;  Williams  v. 
WHliams,  2  Swan,  253 ;  Leighton  v.  JFaZtf*,  3  M.  &  W.  545, 
551 ;  Pollock  on  Prin.  Eng.  Law  of  Contract  [ed.  1878]  315 ; 
Dunlop  v.  Gregory,  10  N.  Y.  241 ;  Wright  v.  Rider,  36  Cal. 
353 ;  Archer  v.  Marsh,  6  Ad.  &  El.  959 ;  Pilkington  v. 
Scott,  15  M.  &  W.  657 ;  Sainter  v.  Ferguson,  7  Com.  Bench, 
716;  Gravely  v.  Barnard,  18  Eq.  Rep.  521;  Mali  an  v. 
Jfay,  11  M.  &  W.  665 ;  Pimu  v.  i<W7<r,  8  Mass.  223  ;  CW. 
8.  N.  Co.  v.  JFWyAtf,  6  Cal.  258 ;  Chappel  v.  Brockaway, 
21  Wend.  157,  160 ;  Boss  v.  Sadgebeer,  id.  166 ;  "R^ZZ^r  v. 
Hersee,  10  Hun,  433;  Hedges  v.  Paquett,  3  Oregon,  77; 
aSW  v.  Westfall,  25  Hun,  1.)  Presumably,  on  their  faces,  the 
contracts  were  made  with  care  and  deliberation,  in  good  faith 
and  for  the  best  interests  and  benefit  of  the  companies. 
There  is  no  allegation  to  the  contrary.  (Bigelow  v.  Benedict, 
70  N.  Y.  202.)  Everything  must  be  presumed  to  have  been 
lawful  and  consistent  with  the  constitution  of  the  company, 
which  is  not  expressly  shown  to  have  been  unlawful  or  incon- 
sistent therewith.  (Fox  v.  HarbotUe,  2  Hare's  Ch.  502.) 
The  law  will  not  presume  a  contract  illegal  or  against  public 
policy,  and  so  void,  when  it  is  capable  of  a  construction  which 
will  make  it  lawful  and  valid.  (Ormes  v.  Dauchy,  82  N.  Y. 
448;  State  Board  of  Agrwulture  v.  Citizens?  Railway  Co., 
47  Ind.  407;  Marie  v.  Garrison,  83  K  Y.  14;  Miner's 
Dutch  Co.  v.  Tellerbach,  37  Cal.  543 ;  Brice  on  Ultra  Vires 
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[ed.  1887]  544 ;  Legrand  v.  Man.  Mer.  Assn.,  80  N.  Y.  638.) 
Even  in  actual  ultra  vires  contracts  the  tendency  of  courts 
throughout  the  country,  based  upon  the  strongest  and  plainest 
principles  of  justice^  has  been  to  enforce  contracts  against  cor- 
porations, although  in  entering  into  them  they  have  exceeded 
their  chartered  powers,  where  they  have  received  the  considera- 
tion and  benefit  of  their  contracts.  (Am.  Law  Review,  July, 
1879,  art  ultra  vires;  De  Graf  v.  Am.  Linen  Thread  Co., 
21  N.  Y.  124 ;  Bissett  v.  M.  S.  <&  U.  1.  R.  R.  Co.,  22  id.  258 ; 
Green's  Brice's  Ultra  Vires,  735 ;  Parish  v.  Wheeler,  22  N.  Y. 
494;  Whitney  Arms  Co.  v.  Barlow,  38  N.  Y.  Sup.  Ct.  555 ; 
MoU  v.  U.  S.  Trust  Co.,  19  Barb.  568 ;  3  Sandf.  161 ;  Moss  v. 
Rossie  Lead  Mining  Co.,  5  Hill  137;  63  N.  Y.  70 ;  Bradley 
v.  Ballard,  53  111.  413 ;  Bargate  v.  Shortridge,  5  H  of  L. 
Cas.  297 ;  2  Kent  [1st  ed.]  181,  note ;  Zabriskie  v.  C.  C.  & 
C.  R.  R.  Co.,  23  How.  [U.  S.]  397 ;  Carey  v.  Cleveland  cfe 
Toledo  R.  R.  Co.,  29  Barb.  35 ;  Argenti  v.  San  Francisco, 
16  Cal.  225;  McCleur  v.  Man.  <&  L.  R.  Co.,  13  Gray,  124; 
Chapman  v.  R.  <&  L.  R.  R.  Co.,  6  Ohio,  137 ;  Chapman  v. 
Mut.  Fire  Ins.  Co.,  32  K  H.  297 ;  Railroad  Co.  v.  Howard, 
7  Wall.  413 ;  East  St.  Louis  v.  East  St.  Louis  Gas-Light  & 
Coke  Co.,  12  111  Sup.  Ct.  [1881]  206;  Steam  Nav.  Co.  v. 
Weed,  17  Barb.  378 ;  Socket? s  Sarbor  Bk.  v.  Lewis  Co.  Bk., 
11  id.  213 ;  Suydarn  v.  Morris  Canal  and  Banking  Co., 
5  Hill,  491 ;  S.  C,  6  id.  217 ;  Potter  v.  Bk.  of  Ithaca,  5  id. 
490 ;  State  of  Ind.  v.  Woram,  6  id.  37 ;  Chester  Glass  Co. 
v.  Dewey,  16  Mass.  94 ;  Palmer  v.  Lawrence,  3  Sandf.  170 ; 
Silver  Lake  Bk.  v.  North,  4  Johns.  Ch.  373;  Bushndl  v. 
Chautauqua  Co.  Nat.  Bk.,  10  Hun,  382 ;  Railway  Co.  v. 
McCarthy,  96  IT.  S.  Rep.  267;  Union  Water  Co.  v.  Mur- 
phy's Flat  Flummg  Co.,  22  Cal.  620 ;  Morris  R.  R.  Co.  v. 
R.  R.  Co.,  29  K  J.  Eq.  542 ;  San  Antonia  v.  Mehaffy,  96 
U.  S.  3J2;  Hitchcock  v.  Galveston,  9  id.  351 ;  State  Board 
of  Agriculture  v.  Citizens'  Street  Railway  Co.,  47  Ind. 
407 ;  Gold  Mining  Co.  v.  Nat.  Bk.  96  U.  S.  640 ;  National 
Bk.  v.  Matthews,  98  id.  621 ;  R.  &  B.  R.  R.  Co  v.  Proctor, 
29  Vt.  93;  Whitney  v.   Wyman,  101  U.  S.  396;   Angell  & 
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Ames  on  Corp,  §  804  and  note ;  Daniels  v.  Tearney,  102 
U.  S.  420 ;  Jones  v.  Guarantee  Co.,  101  id.  628 ;  Lewis  v. 
Lyons,  13  HI.  117 ;  Sturgis  v.  Knapp,  31  Vt.  63 ;  Vt.  & 
Can.  R.  Co.  v.  Vt.  Cen.  R.  R.  Co.,  34  id.  2 ;  Tmjon  of 
Bennington  v.  Park,  50  id.  178;  Whitney  v.  First  Nat. 
Bk.,  etc.,  50  id.  388 ;  Perkins  v.  Portland,  etc.,  R.  R.  Co., 
47  Me.  573 ;  AtUeborough  Nat.  Bk.  v.  Rogers,  125  Mass. 
339 ;  Nat.  Pemberton  Bk.  v.  Porter,  125  id.  333 ;  Oil  Creek 
etc.,  R.  R.  Co.  v.  Penn.  Trans.  Co.,  83  Penn.  St.  160; 
Southern  Life  Ins.  Co.  v.  Lanier,  5  Fla.  110  ;  Kneeland  v. 
Oilman,  24  Wis.  39 ;  Germantoum  Farmers'  Mut.  Ins.  Co. 
v.  Dhein,  43.  Wis.  420 ;  Union  Mining  Co.  v.  Rocky  Mt. 
Nat.  Bk.,  2  Col.  256 ;  Chicago  Building  Soc.  v.  Crowell, 
65  111.  459 ;  LitUewort  v.  Davis,  50  Miss.  403 ;  Argenti  v. 
San  Frcvncisco  16  Cal.  264;  Eastern  Counties  R.  Co.  v. 
Hawkes,  35  Eng.  L.  &  Eq.  Rep.  31.)  Power  to  make  con- 
tracts and  acquire  and  transfer  property  is  conferred  upon 
such  corporations  by  the  laws  of  the  State,  to  the  same  extent 
as  that  enjoyed  by  individuals.  (Railroad  Co.  v.  Howard,  7 
Wall.  412.)  Long  acquiescence  amounts  to  an  equitable 
estoppel,  and  will  validate  an  invalid  agreement,  even  where  it 
was  ultra  vires.  (Pneumatic  Gas  Co.  v.  Berry,  113  TL  S.  327 ; 
Rolling  Mill  v.  St.  Louis,  etc.,  R.  R.  Co.,  120  id.  256,  259 ; 
Twin  Lick  Oil  Co.  v.  Marbury,  91  id.  592 ;  Badger  v.  Bader, 
2  Wall.  87;  Harwood  v.  R.  R.  Co.,  17  id.  78;   Marsh  v. 

Whitonore,  21  id.  178 ;  Vigers  v.  Pike,  8  Clark  &  Fin.  650 ; 

WentAJOorth  v.  Lloyd,  32  Beav.  467 ;  FolUmsbee  v.  Kfibreth, 
17  111.  522;  Gold  Mining  Co.  v.  Nat.  B.k.,  96  U.  S.  640; 
Law  v.  Cross,  1  Black.  533.) 

Thomas  S.  Moore  for  respondent.  The  plaintiff,  as  a  stock- 
holder of  the  Old  Dominion  Steamship  Company  of  Delaware, 
has  a  right,  that  company  having  refused  to  do  so  upon  request, 
to  bring  an  action  to  recover  for  the  benefit  of  that  company 
any  of  its  assets  (and  the  claim  upon  Lorillard  for  money 
illegally  paid  him  by  said  company  under  the  first  contract  is 
Siokels— Vol.  LXV.     67 
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an  asset),  and  to  restrain  the  payment  of  its  funds  under  an 
illegal  contract.  (Green's  Brice  [2d  Am.  ed.]  645,  note  a,  658 ; 
Dodge  v.  Woolsey,  18  How.  331 ;  Davenport  v.  Dows,  15 
"Wall.  626 ;  Robinson  v.  Smith,  3  PaL  222 ;  Greaves  v.  Gouge, 
69  K  Y.  154 ;  Barr  v.  IT.  Y,  L.  E\  &  W.  R.  R.  Co.,  96  id. 
44 ;  Brincherhoff  v.  Bostwick,  88  id.  56  ;  Sheridan  v.  Sheri- 
dan Electric  Light  Go.,  38  Hun,  396 ;  Dams  v.  Old  Colony 
R.  R.  Co.,  131  Mass.  258;  Colles  v.  Trow  City  Directory 
Co.,  11  Hun,  397;  Belmont  v.  Erie  R.  Co.,  52  Barb.  637; 
Gray  v.  JUT.  Y.  &  Vir.  S.  S.  Co.,  3  Hun,  383;  Blatchfordv. 
N.  Y.  &  N.  H.  R.  R.  Co.,  5  Abb.  277;  Watson  v.  Harlem 
<&  JT.  Y.  JVav.  Co.,  52  How.  Pr.  348 ;  Fish  v.  Chicago  & 
Rock  Island  R.  R.  Co.,  36  id.  20.)  It  is  sufficient  that 
plaintiff  was  a  stockholder  when  the  action  was  brought ;  it  is 
not  necessary  to  allege  that  he  was  a  stockholder  when  the 
acts  complained  of  were  committed.  {Ramsey  v.  Gould,  57 
Barb.  398 ;  S.  C,  9  Abb.  Pr.  [K  S.]  .342 ;  Young  v.  Drake, 
8  Hun,  64.)  The  contract  between  the  defendants  is  not  only 
ultra  vires,  but  illegal,  as  preventing  competition  and  tending 
to  create  a  monopoly,  and  the  directors  of  the  steamship  com- 
pany had  no  power  to  use  the  funds  of  the  company  for  such 
a  purpose.  (Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68 
Penn.  173 ;  Atcheson  v.  MaUon,  43  K  Y.  149 ;  Watson  v.  If. 
&  JSr.  Y.  Nw.  Co.,  52  How.  Pr.  348 ;  Hooker  v.  Vanderwater, 
4  Den.  349 ;  Arnot  v.  Pittston  &  Elrmra  Coal  Co.,  68  K  Y. 
558 ;  Stanton  v.  Allen,  5  Den.  434 ;  Saratoga  Co.  Bank  v. 
King,  44  K  Y.  87;  State  v.  Hartford  &  N.  H.  R.  R. 
Co.,  29  Conn.  538 ;  Colman  v.  Eastern  Co.  R.  Co.,  10  Beav.  1 ; 
South  Yorkshire  R.  Co.  v.  Great  Northern  R.  Co.,  9  Exch. 
55,  84;  Hartford  cfe  IT.  H.  R.  R.  Co.  v.  JT.  Y.,  N.  H.  R.  R. 
Co.,  3  Kobt.  411,  415 ;  Colles  v.  Trow  Directory  Co.,  11  Hun, 
397 ;  Davis  v.  Old  Colony  R.  R.  Co.,  131  Mass,  258,  259 ; 
Bissell  v.  Mich.  S.  <&  N.  L  R.  R.  Co.,  22  N.  Y.  269  ;  Whitney 
Arms  Co.  v.  Barlow,  63  id.  62 ;  Woodruff V.  Erie  R.  Co.,  93 
id.  618,  619.)  The  Old  Dominion  Steamship  Company  had 
no  power  to  enter  into  contract  "  B,"  which  was  illegal,  and 
its  directors  have  no  right  to  misapply  the  funds  of  the  cor- 
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poration  by  making  payments  under  that  contract.  (Dams  v. 
Old  Colony  R.  E.  Co.,  131  Mass.  258 ;  Arnot  v.  Pittson  <h 
Ehmvra  Goal  Co.,  68  N.  Y.  558.)  The  complaint  not  only 
alleges  a  demand  upon  the  company  and  a  refusal  by  it,  but  it 
gives  the  correspondence  between  the  parties  and  a  copy  of 
the  resolution  of  its  board  of  directors  making  such  refusal, 
and  this  is  sufficient.     (Greaves  v.  Gouge,  69  M".  Y.  154.) 

Gray,  J.  The  defendants  Lorillard  and  the  Lorillard  Steam- 
ship Company  have  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  "We  are  thus  required  to  examine  this  pleading  and 
to  see  whether,  allowing  to  its  averments  all  the  force  and 
truth  such  a  ground  of  demurrer  concedes,  it  may  be  sustained 
as  the  foundation  of  an  action  for  equitable  relief. 

Our  decision  of  the  question  will  necessarily  turn  upon  the 
validity  of  the  contracts  which  are  set  forth.  An  extended 
discussion  of  the  principles  controlling  the  making  and 
enforcement  of  corporate  contracts  is  unnecessary.  By  fre- 
quent adjudications  certain  principles  are  well  settled  and  have 
become  familiar. 

The  contracts  of  corporations  are  said  to  be  ultra  vires  when 
they  involve  some  adventure  or  undertaking  not  within  the 
scope  of  their  charter,  which  is  their  rule  of  corporate  action. 
In  the  granting  of  charters,  the  legislature  is  presumed  to 
have  had  in  view  the  public  interest ;  and  public  policy  is  (as 
the  interest  of  stockholders  ought  to  be)  concerned  in  the 
restriction  of  corporations  within  chartered  limits,  and  a 
departure  therefrom  is  only  deemed  excusable  when  it  cannot 
result  in  prejudice  to  the  public  or  to  the  stockholders.  As 
artificial  creations,  they  have  no  powers  or  faculties,  except 
those  with  which  they  were  endowed  when  created ;  and  when, 
as  is  frequently  the  case,  they  act  in  excess  of  their  powers,  the 
question  will  be :  Is  the  act  prohibited  as  prejudicial  to  some 
public  interest,  or,  is  it  an  act  not  unlawful  in  that  sense,  but 
prejudicial  to  the  stockholders?  The  rule,  however,  is  well 
settled  that  the  plea  of  ultra  vires  should  not  prevail  when  it 
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would  not  advance  justice,  but,  on  the  contrary,  would  accom- 
plish legal  wrong. 

In  suits  between  the  corporation  and  strangers  dealing  with 
it,  the  question  is  whether  the  act  is  one  the  corporation  is 
not  authorized  to  perform  under  any  circumstances ;  or'  one 
that  it  may  perform  for  some  purposes  or  under  certain  con- 
ditions. In  the  first  case  it  is  ultra  vires  and  there  can  be  no 
recovery ;  because  the  party  dealing  with  the  corporation  is 
bound  to  know,  from  the  law  of  its  existence,  that  it  has  no 
power  to  perform  it.  In  the  second  case,  the  issue  will  turn  upon 
whether  the  party  dealing  with  it  is  aware  of  the  intention 
to  perform  "  the  act  for  some  unauthorized  purpose,  or 
whether  the  attendant  circumstances  justify  its  perform- 
ance. In  actions  by  stockholders,  which  assail  the  acts  of 
their  directors  or  trustees,  courts  will  not  interfere  unless  the 
powers  have  been  illegally  or  unconscientiously  executed,  or 
unless  it  be  made  to  appear  that  the  acts  were  fraudulent  or 
collusive  and  destructive  of  the  rights  of  the  stockholders. 
Mere  errors  of  judgment  are  not  sufficient  as  grounds  for 
equity  interference ;  for  the  powers  of  those  entrusted  with 
corporate  management  are  largely  discretionary. 

Testing  by  these  rules  the  case  made  by  plaintiff  in  his  com- 
plaint, we  find,  in  considering  that  pleading,  that  the  only 
respect  in  which  the  contracts  in  question  could  be  viewed 
as  prejudicial  to  public  interests,  and,  therefore,  become 
the  subject  of  judicial  condemnation,  as  being  against 
public  policy,  would  be  that  they  were  in  restraint  of  compe- 
tition and  tended  to  create  a  monopoly.  The  tendency  of 
modern  thought  and  of  the  decisions,  however,  has  been  no 
longer  to  uphold  in  its  strictness  the  doctrine  which  formerly 
prevailed  in  respect  of  agreements  in  restraint  of  trade. 
The  severity  with  which  such  agreements  were  at  first  treated 
became  more  and  more  relaxed  by  exceptions  and  qualifica- 
tions. This  change  was  gradual  and  may  be  considered, 
perhaps,  as  due  mainly  to  the  growth  and  spread  of  the  indus- 
trial activities  of  the  world,  and  to  enlarged  commercial 
facilities,  which  render  such   agreements  less  dangerous  as 
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tending  to  create  monopolies.  The  earlier  doctrine,  of  course, 
obtained  in  respect  of  agreements  between  individuals.  Tho 
limitation  which  became  imposed  was,  that  the  agreement 
should  operate  as  to  a  locality  and  not  as  to  the  whole  land. 
In  later  times  the  danger  in  such  agreements  seems  only  really 
to  exist  when  corporations  are  parties  to  them,  for  their  means 
and  strength  would  better  enable  them  to  buy  off  rivalry  and 
to  create  monopolies. 

The  object  of  government,  as  interpreted  by  tho  judges, 
was  not  to  interfere  with  the  free  right  of  man  to  dispose  of 
his  property  or  of  his  labor ;  it  was  to  guard  society,  of  which 
he  was  a  member,  from  the  injurious  consequences  of  his 
agreement ;  whether  they  would  arise  from  his  own  improvi- 
dence in  bargaining  away  his  means  of  gaining  a  livelihood, 
or  in  the  deprivation  to  society  of  the  advantages  of  competi- 
tion in  skilled  labor.  At  the  present  day  there  is  not  that 
danger,  or  at  least  it  does  not  seem  to  exist  to  an  appreciable 
extent,  except,  possibly,  a6  suggested  in  the  case  of  corporations. 
In  their  supervision  and  in  their  restriction  within  the  limits 
of  their  chartered  powers,  the  government  and  the  public  are 
directly  interested.  Corporations  are  great  engines  for  the  pro- 
motion of  the  public  convenience,  and  for  the  development 
of  public  wealth,  and,  so  long  as  they  are  conducted  for  the 
purposes  for  which  organized,  they  are  a  public  benefit ;  but 
if  allowed  to  engage,  without  supervision,  in  subjects  of  enter- 
prise  foreign  to  their  charters,  or  if  permitted  unrestrainedly 
to  control  and  monopolize  the  avenues  to  that  industry  in 
which  they  are  engaged,  they  become  a  public  menace ;  against 
which  public  policy  and  statutes  design  protection. 

When,  therefore,  the  provisions  of  agreements  in  restraint 
of  competition  tend  beyond  measures  for  self  protection  and 
threaten  the  public  good  'in  a  distinctly  appreciable  manner, 
they  should  not  be  sustained.  The  apprehension  of  danger 
to  the  public  interests,  however,  should  rest  on  evident 
grounds,  and  courts  should  refrain  from  the  exercise  of  their 
equitable  powers  in  interfering  with  and  restraining  the  con- 
duct of  the  affairs  of  individuals  or  of  corporations,  unless 
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their  conduct,  in  some  tangible  f orrn,  threatens  the  welfare  of 
the  public.  The  doctrine  relating  to  contracts  in  restraint  of 
trade  has  been  elaborately  discussed  in  a  careful  opinion 
of  Andrews,  J.,  in  the  recent  case  of  the  Diamond  Match 
Company  v.  Roeber  (106  N".  Y.  473).  Under  the  authority  of 
that  case,  it  may  be  said  that  no  contracts  are  void  as  being  in 
general  restraint  of  trade,  where  they  operate  simply 
to  prevent  a  party  from  engaging  or  competing  in  the  same 
business.  It  is  there  said  (p.  483) :  "  To  the  extent  that  the 
contract  prevents  the  vendor  from  carrying  on  the  particular 
trade,  it  deprives  the  community  of  any  benefit  it  might 
derive  from  his  entering  into  competition.  But  the  business 
is  open  to  all  others  and  there  is  little  danger  that  the  public 
will  suffer  harm  from  lack  of  persons  to  engage  in  a  profitable 
industry.  Such  contracts  do  not  create  monopolies.  They 
confer  no  special  or  exclusive  privileges." 

Under  the  doctrine  of  that  case,  it  is  difficult  to  see  how 
the  contracts,  which  are  complained  of  here,  are.  open  to  the 
objection  suggested  by  counsel.  Regarded  only  in  the  light 
of  what  they  tended  to  effect,  these  agreements  removed  a 
business  rival,  whose  competition  may  have  been  deemed  dan- 
gerous to  the  success  or  maintenance  of  the  business  of  the 
Old  Dominion  Company.  They  could  not,  of  course,  exclude 
all  competition  in  the  business,  but  would  in  that  particular 
case. 

How,  then,  is  the  result  different  from  the  simpler  case  of 
the  sale  by  an  individual  of  his  business  and  his  right  to  con- 
duct it  in  a  particular  part  of  the  land  ?  The  doctrine  held  by 
this  court  in  Diamond  Match  Company  v.  Roeber  (supra), 
should  control  in  the  case  at  bar,  and  these  contracts,  therefore, 
cannot  be  considered  objectionable  on  the  ground  that  they 
restrained  competition.  Whether  competition  in  this  particu- 
lar business  would  be  a  public  benefaction,  or  its  restraint  a 
source  of  prejudice,  we  are  unable,  of  course,  to  judge.  I  do 
not  think  that  competition  is  invariably  a  public  benefaction ; 
for  it  may  be  carried  on  to  such  a  degree  as  to  become  a 
general  evil. 
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The  conclusion  at  which  we  have  arrived,  as  to  these  con- 
tracts, would  6eem  to  dispose  of  this  case  and  make  further 
consideration  useless ;  for  the  plaintiff  makes  them  the  basis 
of  his  action.  The  relief  he  has  sought  is  the  prevention  of 
a  misappropriation  of  corporate  funds  by  the  officers  of  the 
company,  and  the  annullment  of  these  contracts  as  obtained 
by  deception. 

We  do  not  question  the  right  of  stockholders  to  complain 
of  any  diversion  of  the  capital  and  assets  to  purposes 
not  authorized  by  the  charter,  and  to  arrest  by  suit  an 
unauthorized  course  of  dealing  which  results  in  such  diversion. 
The  powers  of  a  court  of  equity  may  be  put  in  motion  at  the 
instance  of  a  single  stockholder,  if  he  can  show  that  the  cor- 
poration is  employing  its  statutory  powers  for  the  accom- 
plishment of  purposes  not  within  the  scope  of  its  institu- 
tion. (Angell  &  Ames  on  Corporations,  §  393.)  But  this  is 
not  such  a  case.  The  contracts  were  within  the  power  of  the 
corporation  to  make,  and  if  they  were  free  from  the  taint  of 
fraud  and  were  not  procured  to  be  made  by  some  collusion 
or  conspiracy,  then  they  are  binding  upon  the  company  and 
constitute  an  obligation  which  the  officers  must  discharge. 

If  this  is  a  controversy  between  a  stockholder  and  the 
directors,  or  other  stockholders,  who  are  deemed  to  be  acting 
destructively  towards  the  property  in  which  he  has  an  interest, 
it  is  one  with  which  these  defendants  are  not  concerned  and 
into  which  they  should  not  be  brought.  They  dealt  with  the 
directors,  in  respect  of  matters  which  were  within  the  discre- 
tionary powers  of  a  board  of  management.  If  it  were  charged 
that  some  fraud  was  practiced  by  Lorillard,  to  which  the  officers 
of  the  New  York  company  were  parties,  and  that  they  had 
colluded  with  him,  the  equitable  jurisdiction  of  the  court 
might  be  invoked  by  the  plaintiff ;  for  fraud  vitiates  all  con- 
tracts, and  it  is  a  general  rule  that  in  cases  of  fraud,  or  where 
the  charge  is  of  conspiracy  or  of  a  fraudulent  combination, 
equity  has  concurrent  jurisdiction  with  the  law  and  will  give 
redress. 

But  in  every  case  the  exercise  of  jurisdiction  in  equity  rests 
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in  the  sound  discretion  of  the  court,  and  depends  upon  the 
special  circumstances  disclosed.  {AfcHenry  v.  Hazardx  45 
K  Y.  580 ;  Dodge  v.  Woolsey,  18  How.  331.)  In  Hawes  v. 
OaJdomd  (104  TJ.  S.  450),  Milleb,  J.,  asserted  the  doctrine 
established  in  the  case  of  Dodge  v.  WooUey  to  be,  that,  to 
enable  a  stockholder  in  a  corporation  to  sustain  in  a  court  of 
equity,  in  his  own  name,  a  suit  founded  on  a  right  of  action 
existing  in  the  corporation  itself,  there  must  exist  as  a  founda- 
tion for  the  suit,  "some  action  or  threatened  action  of  the 
managing  board  of  directors  or  trustees  of  the  corporation, 
which  is  beyond  the  authority  conferred  on  them  by  their 
charter  or  other  source  of  organization ;  or  such  a  fraudulent 
transaction,  completed  or  contemplated  by  the  acting  managers 
in  connection  with  some  other  party,  or  among  themselves,  or 
with  other  shareholders,  as  will  result  in  serious  injury  to  the 
corporation,  or  to  the  interests  of  the  other  shareholders ;  or 
where  the  board  of  directors,  or  a  majority  of  them,  are  act- 
ing for  their  own  interest  in  a  manner  destructive  of  the  cor- 
poration itself,  or  of  the  rights  of  the  other  shareholders." 
We  concur  in  the  adoption  of  these  principles  for  application 
to  such  actions. 

But  it  is  not  made  to  appear  here  that  there  was  any  collu- 
sion between  the  officers  of  the  New  York  company  and  these 
defendants,  and  as  to  the  second  contract,  which  was  made 
between  these  defendants  and  the  Delaware  company,,  of 
which  plaintiff  is  a  stockholder,  there  is  no  allegation  what- 
ever of  any  deception  or  collusion.  We  think  as  these  con- 
tracts were  not  ultra  vires,  or  assailable  on  grounds  of  public 
policy,  that  they  were  such  as  came  within  the  discretionary 
powers  of  the  board  of  management  to  make  in  the  interest 
of  the  corporation.  Within  the  limits  of  the  chartered 
authority,  the  officers  of  a  corporation  have  the  fullest  power 
to  regulate  its  concerns  according  to  their  best  judgment 
It  is  true  that  the  powers  conferred  upon  its  agents  by  the 
charter  of  a  corporation  cannot  be  transcended  by  any  con- 
siderations of  expediency  which  they  suppose  may  result  to 
the  stockholders  from  an  act  not  within  the  scope  of  their 
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authority  (5  Denio,  567);  but  the8e  contracts  were  such 
as  the  corporation  could  legitimately  make  and  consequently 
came  within  the  scope  of  the  ordinary  powers  of  corporate 
management. 

The  conclusions  at  which  we  have  arrived  render  further 
discussion  of  the  questions  in  this  record  unneccessary. 

The  interlocutory  judgment  overruling  the  demurrer  should 
be  reversed,  the  demurrer  sustained  and  the  complaint  dis- 
missed, with  costs. 

All  concur  except  Ruger,  Ch.  J.,  not  voting. 

Judgment  accordingly. 


William  Bradt,  Appellant,  v.  Walter  S.  Church  et  al.,    |iia  **\ 

Respondents.  no  587 

d!62  180 
As,  under  the  Code  of  Civil  Procedure  (§§  1502,  1508),  in  actions  to  recover 
possession  of  real  property  the  occupant  only  is  required  to  be  made 
defendant,  the  only  effect  of  not  joining  as  defendants  other  parties 
is  simply  to  leave  the  questions  raised  in  the  action  open  to  controversy, 
in  case  they  subsequently  assert  title  or  adverse  rights. 
In  an  action  of  ejectment,  it  appeared  that  the  lands  were  covered  by'  a 
Van  Rensselaer  manorial  lease  made  in  1704;  that  defendant  succeeded 
to  the  interest  of  the  lessor,  and  in  1881  obtained  possession  under  a 
judgment  in  an  action  of  ejectment  brought  under  a  right  reserved  in  the 
lease  to  re-enter  for  non-payment  of  rent,  against  one  in  possession  as 
tenant  of  the  plaintiff  herein.  Plaintiff  was  not  a  party  to  that  action. 
Held,  that  while  the  judgment  in  the  former  action  was  not  conclusive 
upon  the  plaintiff  here  as  to  the  averments  in  the  complaint  therein,  yet 
as  it  was  against  the  person  then  in  actual  occupation,  defendant's  entry 
thereunder  was  lawful,  and  enabled  him  to  defend  his  title  and  possession 
against  plaintiff's  claim. 
On  the  trial  it  was  admitted  that  the  premises  were  subject  to  said  lease  at 
its  date.  Plaintiff  claimed  title  under  a  deed  of  release  and  quit-claim 
made  in  1868,  with  prior  possession  in  the  grantors  from  1850.  No  proof 
was  given  as  to  the  source  of  title  of  said  grantors.  Held  (Earl,  J.,  dis- 
senting), that  in  the  absence  of  proof  to  the  contrary,  the  occupation  of 
plaintiff's  grantors  was  controlled  by  the  presumption  that  when  the 
relation  of  landlord  and  tenant  is  once  established  it  attaches  to  all  who 

Siokbls — Vol.  LXV.     68 


538  Bbadt  y.  Church  et  al.  [Oct., 


Statement  of 


may  succeed  to  the  possession  under  the  tenant ;  that  plaintiff's  deed 
did  not  necessarily  imply  a  title  hostile  to  that  of  the  landlord,  and 
in  the  absence  of  proof  that  he  brought  home  to  the  landlord  or  his 
successor  in  interest  knowledge  of  his  claim  to  hold  adversely,  he  wOl 
be  presumed  to  have  entered  under  the  lease ;  and  so,  he  failed  to  show 
title  superior  to  that  of  defendant. 

Also,  held,  that  the  action  being  in  hostility  to  the  lease  and  in  denial  of 
defendant's  rights  under  it,  plaintiff  could  not  claim  here  that  title  was 
in  him  under  the  lease. 

Also,  held,  that  the  case  was  not  affected  by  the  fact  that  the  lease  was  per- 
petual ;  nor  was  any  presumption  created,  affecting  the  existence  of  the 
lease,  by  non-payment  of,  or  neglect  to  demand,  rent  for  over  twenty  years. 

(Argued  June  26,  1888;  decided  October  16,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  February  11, 
1886,  which  reversed  a  judgment  in  favor  of  plaintiff,  entered 
upon  the  report  of  a  referee  and  directed  a  new  trial. 
(Keported  below,  39  Hun,  262.) 

This  was  an  action  of  ejectment  to  recover  possession  of 
certain  lands  in  Albany  county. 

The  material  facts  are  stated  in  the  opinion- 

William  Youmans  for  appellant.  The  rule  that  a  tenant 
cannot  dispute  the  title  of  his  landlord  does  not  extend  to  pre- 
clude him  from  rendering  his  possession  adverse.  The  tenant 
may  forfeit  his  lease  before  the  expiration  of  his  term  and 
convert  his  possession  into  a  tortious  one  by  disclaiming  the 
tenure,  attorning  to  another  or  setting  up  an  adverse  claim 
to  the  fee  in  his  own  right,  and  bringing  home  those  facts  to 
the  knowledge  of  the  landlord,  and  the  tenant  then  acquires 
a  complete  right  of  entry  which  may  become  barred  by  the 
statute  of  limitations.  (7  Wheat.  535;  7  Johns.  Ch.  117; 
3  Peters,  43 ;  14  id.  156 ;  1  Abb.  Nat.  Dig.  65.)  The  party 
in  possession  of  lands  is  presumed  to  have  a  valid  title  thereto ; 
and  this  presumption  can  be  overcome  only  by  proving  title 
out  of  the  party,  and  in  himself.  Possession  of  real  estate 
is  prima  facie  evidence  of  the  highest  estate  in  the  property, 
that  is  a  seizin  in  fee.     (Tyler  on  Ejectment,  70;  HiU  v. 
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Draper,  10  Barb.  458,  461 ;  Hoag  v.  Hoag,  35  N.  Y.  469, 
471,  475 ;  Adair  v.  LoU,  3  Hill,  182.)  The  judgment 
obtained  by  defendant  Church  has  no  binding  effect  upon  the 
plaintiff  William  Bradt.  (Bennett  v.  Leach,  25  Hun,  178.) 
There  is  no  way  of  forfeiting  or  creating  a  forfeiture  of  a. 
lease  except  by  action  of  ejectment  and  judgment  of  the 
court.  (Jackson  v.  Ellsworth,  20  Johns.  180 ;  5  Lans.  280, 
282,  283,  285 ;  1  K  R  S.  440 ;  1  Saund.  287  ;  1  Woodf all 
Landlord  and  Tenant,  271 ;  Sampson  v.  Rose,  65  N.  Y.  416.) 

S.  W.  Rosendale  for  respondents.  The  premises  in  question 
were  subject  to  the  lease  of  Van  Kensselaer  to  Snyder,  at  the 
time  of  the  action  against  Jeremiah  Bradt.  (Tompkins  v„ 
Snow,  63  Barb.  525 ;  Lyon  v.  A dde,  Id.  89 ;  Lyon  v.  Odell, 
65  N.  Y.  28.)  The  terms,  covenants  and  conditions  of  this 
class  of  leases  are  valid.  (  Van  Rensselaer  v.  Says,  19  N.  Y. 
68 ;  Van  Rensselaer  v.  Ball,  Id.  100 ;  Gerard's  Titles  to  Eeal 
Estate  [2d  ed.]  129-150.)  The  conditions  of  the  lease  are  per- 
petual, and  the  covenants  and  rent  charges  run  with  the  land. 
(Tyler  v.  Heidon,  46  Barb.  433-451 ;  Van  Rensselaer  v.  Haysr 
19  N.  Y.  68.)  Absence  of  proof  of  payment  on  these  leases* 
creates  no  presumption  that  the  rents  have  been  extinguished,, 
or  the  grantees  and  assignees  released  from  the  covenant. 
(Central  Bank  of  Troy  v.  Heydom,  48  K  Y.  260.)  Payment 
of  rent  may  be  presumed  on  one  of  these  leases  after  twenty 
years,  but  the  non-payment  for  more  than  twenty  years  does- 
not  raise  the  presumption  that  the  covenant  has  been  released 
or  discharged.  (Lyon  v.  Odell,  65  N.  Y.  28.)  Where  there 
exists  no  power  to  make  a  grant,  none  can  be  presumed  from 
long  possession.  (Lawson  on  Presumptive  Ev.  Rule  87,  417.) 
Whether  the  grantee  has  received  anything  from  his  grantor 
depends  upon  whether  the  grantor  had  any  interest  to  convey .> 
(Grout  v.  Cary,  15  N.  Y.  Week.  Dig.  410.)  A  quit-claim 
deed  implies  a  doubtful  title  in  the  person  executing  it. 
(Kerr  v.  Freeman,  33  Miss.  392.)  By  taking  under  a  quit- 
claim deed  it  was  taking  simply  an  assignment  of  his  grantor's 
rights,  and  was  equivalent  to  purchasing,  in  terms,  subject  to 
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the  lease,  analogous  to  the  purchase  of  the  equity  of  redemp- 
tion, of  premises  covered  by  a  mortgage,  which  is  equivalent 
to  purchasing  subject  to  the  mortgage.  {Russell  v.  Allen,  10 
Paige,  249 ;  Vanderkemp  v  Shdton,  11  id.  28.)  The  lands 
being  once  subject  to  the  lease,  there  must  be  some  positive 
evidence,  some  affirmative  act,  a  surrender,  or  disaffirmance,  or 
some  other  unqualified  act,  inconsistent  with  holding  as  tenants, 
going  necessarily  to  show  an  extinguishment  of  the  lease,  or  a 
release  of  its  terms  must  be  shown  before  such  change  can  be 
presumed  or  before  color  of  title  adverse  could  be  inaugurated 
or  created.  (  Whitimg  v.  Edmunds,  94  N.  Y.  309 ;  Crooked 
Lake  New.  Co.  v.  Kmka  Nam.  Co.,  37  Hun,  9, 12 ;  108  N.  Y. 
631.)  A  lease  once  established,  any  succeeding  occupant 
becomes  a  tenant  although  he  purchased  in  fee,  and  does  not 
know  of  the  lease.  {Jackson  v.  Dams,  5  Cow.  123,  129, 
130 ;  Whiting  v.  Edmunds,  94  K  Y.  309.)  The  presumption 
is  that  the  rent  was  unpaid.  {Livingston  v.  Idmngston, 
4  Johns.  Ch.  294 ;  Central  Bcmk  of  Troy  v.  Heydorn,  48 
K  Y.  260-265,  267.)  The  tenant,  Jeremiah  Bradt,  being  in 
actual  possession  was  a  necessary  party.  (2  R.  S.  304,  §  4 ; 
Hosford  v.  Ballard,  39  N*.  Y.  147.)  The  action  was  properly 
brought  against  the  occupant,  Jeremiah  Bradt.  (Code  Civ. 
Pro.  §  1502 ;  1  Wait's  Pr.  129, 130 ;  Van  Buren  v.  Cockbum, 
14  Barb.  118;  Martin  v.  Rector,  101  K  Y.  77-79.)  An 
entry  under  a  judgment  is  a  lawful  entry  and  affords  a  pre- 
sumption of  right.  .  {Jackson  v.  Rigktmyre,  16  Johns.  314 ; 
2  R.  S.  507,  §  1 ;  Code,  §  2233.)  The  evidence  shows  facts 
sufficient  on  which  to  base  a  recovery  in  favor  of  the  landlord 
(Church,  defendant)  against  (Bradt,  plaintiff)  the  tenant,  hence 
a  complete  defense  to  this  action.  (Code  Civ.  Pro.  §  1504 ; 
Jackson  v.  Stewcwt,  6  Johns.  34;  Jackson  v.  Demarest, 
2  Caines,  382.)  It  cannot  make  any  difference,  in  defending 
an  action  of  ejectment,  how  the  person  in  possession  got  in, 
provided  he  shows  that  he  is  rightfully  in,  or  is  entitled  to, 
the  possession.  {Sage  v.  Harpending,  49  Barb.  166 ;  Jackson 
v.  Farmer,  9  Wend.  201;  Taylor's  Landlord  and  Tenant, 
§  531.)     Under  a  general  denial  in  ejectment  a  defendant  may 
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show  that  the  plaintiff  was  not  the  owner  at  the  commence- 
ment of  the  action.  (Raynar  v.  Tirnerson,  46  Barb.  518; 
Creque  v.  Sears,  17  Hun,  1.23 ;  Sedgwick  &  Wait  on  Trial  of 
Titles  to  Land,  §§  477,  478.) 

Gray  J.  The  lands,  for  the  recovery  of  the  possession  of 
which  this  action  was  brought,  were  covered  by  a  Van  Rens- 
selaer manorial,  perpetual  lease,  made  in  1794.  These  leases 
have  been  frequently  the  subject  of  judicial  examination  by 
the  courts  of  this  state,  and  by  various  decisions  of  this  court 
the  general  principles  affecting  them  are  well  settled.  Their 
covenants  and  conditions  are  valid,  and  they  are  binding  upon 
the  heirs  or  assigns  of  the  original  grantee  and  available  to 
and  enforceable  by  the  successors  in  interest  of  the  original 
grantor.  (See  Van  Rensselaer  v.  Hays,  19  K  Y.  68 ;  Same 
v.  Bally  id.  100 ;  Same  v.  Slingerland,  26  id.  580 ;  Same  v. 
Denmdson,  35  id.  393 ;  Central  Bank  v.  Heydom,  48  id.  260.) 

To  the  interest  of  Van  Rensselaer,  the  lessor  in  the  lease 
mentioned  in  this  case,  the  defendant  Church  succeeded,  and, 
in  the  year  1881,  obtained  possession  of  the  lands  in  contro- 
versy, under  execution  issued  upon  a  judgment,  which 
awarded  him  their  possession.  The  judgment  was  had  in  an 
action  to  recover  possession  of  the  real  property  for  breach  of 
condition,  in  the  non-payment  of  the  rent  reserved  in  the  lease. 

Jeremiah  Bradt,  the  defendant  in  that  action,  was  the  son 
of  this  plaintiff,  and  was  in  occupation  and  possession  of  the 
premises  as  tenant  of  his  father.  This  plaintiff  was  not  made 
a  party  to  that  action,  and  now  seeks  to  maintain  his  right  to 
eject  Church,  on  the  ground  that  the  judgment  in  the  other 
action  was  not  binding  upon  him  and  that  the  fee  of  the 
premises  was  and  is  regularly  in  him. 

Defendant  Church's  action  was  not  brought  upon  the  covenant 
for  the  payment  of  rent ;  it  was  brought  to  repossess  himself  of 
the  premises,  under  the  right  reserved  in  the  original  lease  to 
re-enter  for  condition  broken  in  the  non-payment  of  rent.  It 
is  true  that  the  judgment  which  he  recovered  was  not  con- 
clusive on  this  plaintiff  as  to  the  averments  of  the  complaint. 
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on  which  Church  based  his  right  of  recovery ;  but  being  had 
against  the  person  in  actual  occupation  and  possession  of  the 
premises,  Church's  entry  thereunder  was  lawful  and  enables 
him  to  defend  his  title  and  possession  against  the  plaintiff's 
claim.  I  am  not  aware  of  any  rule  of  law  which  requires 
that  in  an  action  to  recover  the  possession  of  lands,  the 
plaintiff  is  compelled  to  join  as  parties  defendants  those  not 
in  occupation  thereof.  In  this  case  the  referee  has  found 
that  plaintiff's  son  was  in  possession  as  his  tenant. 

The  Code  of  Civil  Procedure  (§  1502)  provides  that  in 
actions  to  recover  the  possession  of  real  property,  the  occu- 
pant must  be  made  defendant.  Section  1503  provides  that 
other  parties  having  or  claiming  rights  may  be  joined  as 
defendants.  The  only  effect,  therefore,  t  of  not  joining  as 
defendants  other  parties  than  those  in  occupation  or  possession 
of  the  premises,  is  simply  to  leave  the  questions  raised  in  the 
action  open  to  controversy,  as  to  any  others  who  may  subse- 
quently assert  title  or  adverse  rights.  Where  the  land  in 
controversy  is  occupied,  no  recovery  can  be  had  in  an  action 
of  ejectment  for  non-payment  of  rent,  unless  brought  against 
one  who  was  the  actual  occupant  when  the  action  was  begun. 
(Martin  v.  Hector,  101  K  Y.  77.) 

The  suit  brought  by  Church  was  simply  a  possessory  action, 
and  did  not  settle  any  right,  except  as  to  the  possession  of  the 
land.  It  was,  therefore,  properly  brought  against  Jeremiah 
Bradt,  as  occupant.  (Jackson  v.  Rightmyre,  16  Johns.  314, 326 ; 
Van  ^Buren  v.  Cocfcbumy  14  Barb.  118 ;  PuLen  v.  Reynold*, 
22  How.  353.)  The  judgment-roll  in  the  suit,  which  was 
admitted  in  evidence,  showed  Church's  possession,  as  having 
re-entered  under  the  lease. 

In  Jackson  v.  Rightmyre  (supra),  which  was  an  action  of 
ejectment,  the  chancellor  held  that  as  the  defendant  had 
acquired  possession  under  the  authority  of  a  judgment  at 
law,  his  entry  was  consequently  a  lawful  one,  and  that  it  was 
not  a  subject  for  inquiry  as  to  how  it  was  obtained ;  whether 
u  from  the  want  of  title  or  want  of  attention  in  the  opposite 
party."     The  chancellor  quotes  from  the  language  of  Lord 
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Mansfield  in  Atkyns  v.  Horde  (1  Burr.  114.),  that  "a  judg- 
ment in  ejectment  was  a  recovery  of  the  possession  (not  of 
the  seizin  or  freehold)  without  prejudice  to  the  right  as  it 
might  afterward  appear,  even  between  the  same  parties." 

I  think,  therefore,  we  must  conclude  that  this  defendant 
having  come  lawfully  and  peacefully  into  possession  of  the 
premises  in  controversy,  all  there  is  left  of  this  case  is  to 
determine  whether  the  plaintiff  originally  entered  into  their 
possession  subject  to  the  Van  Rensselaer  lease,  or  by  a  good 
title  to  the  fee  thereof.  We  shall  have  to  determine  whether 
there  was  such  adverse  possession  as,  by  the  lapse  of  years, 
had  ripened  into  a  good  title  in  plaintiff.  Plaintiff  claims 
title  under  a  deed  remising,  releasing  and  quit-claiming  the 
premises  to  him,  made  in  1863  ;  with  prior  possession  by  the 
grantors  from  1850.  No  proof  was  given  as  to  the  source  of 
title  of  his  grantors.  On  the  trial  it  was  admitted  by  the 
parties  that  the  premises  were  subject  to  the  original  lease  of 
Van  Rensselaer  to  Snyder,  at  the  date  of  said  lease. 

That  lease  being  perpetual,  under  well-settled  rules  of  law, 
every  one  entering  into  possession  of  the  demised  premises 
is  presumed  to  have  entered  under  the  lease,  and  that  presump- 
tion can  only  be  rebutted  successfully  by  sufficient  proof  of 
an  adverse  possession  at  some  time,  in  hostility  to  the  land- 
lord's title.  Where  the  relation  of  landlord  and  tenant  is  once 
established,  as  it  was  by  the  concession  of  the  parties  here,  it 
attaches  to  all  who  may  succeed  to  the  possession  under  the 
tenant,  however  remotely.  In  Jackson  v.  Hanson  (7  Cow. 
323-325),  Woodwobth,  J.,  discusses  and  asserts  this  doc- 
trine. In  the  entire  absence  of  any  proof  to  the  contrary, 
the  occupation  by  this  plaintiff's  grantors  will  be  controlled  by 
this  presumption  and  they  will  be  deemed  to  have  entered  as 
tenants  under  the  lease. 

In  WhMng  v.  Edmunds  (94  K  T.  309),  it  was  held  that 
"where  the  relation  of  landlord  and  tenant  has  been  once 
established,  the  possession  of  the  latter  and  that  of  his  grantees 
and  assignees  is  the  possession  of  the  landlord,  and  not  hostile 
or  adverse.     {Jackson  v.  Davis,  5  Cow.  129 ;  Scmds  v.  Hughes. 
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53  N.  Y.  293.)  And  this  is  true,  even  where  the  grantee  has 
taken  a  deed  of  the  fee  in  ignorance  of  the  fact  that  his  grantor 
stood  in  the  relation  of  a  tenant ;  the  latter  denying  any  snch 
relation.  (Jackson  v.  Scissam,  3  Johns.  499.) "  And  speak- 
ing of  this  presumption  that  the  possession  of  the  tenant  con- 
tinues always  in  subordination  to  the  title  of  the  landlord, 
Finoh,  J.,  continues :  "  This  presumption  may  be  rebutted, 
but,  to  do  so  effectively  and  initiate  an  adverse  holding,  the 
tenant  must  surrender  the  possession  to  the  landlord,  or  do 
something  equivalent  to  that  and  bring  home  to  him  knowl- 
edge of  the  adverse  claim."     (Citing  cases.) 

That  this  lease  was  perpetual  does  not  affect  the  case. 
These  leases  are  of  great  antiquity.  A  discussion  of  their 
origin  seems  unnecessary  here ;  for,  by  more  or  less  recent 
decisions  of  this  court,  their  validity  and  effect  have  been  set- 
tled. But  it  may  be  pertinently  added,  perhaps,  that  whether 
we  turn  to  the  earlier  periods  of  the  civil  law,  or  to  the  later 
history  of  the  common  law,  we  never  find  that  it  was  supposed 
that  the  ownership  of  the  grantor  in  such  a  lease  was  ever 
either  extinct  or  dormant.  It  was  kept  alive  (as  here)  by  a 
power  of  re-entry  on  non-payment  of  the  rent,  a  right  of  pre- 
emption in  case  of  sale  and  a  certain  control  over  the  use  of 
the  land.  By  non-payment  of  the  ground  rent  a  forfeiture 
is  worked  and  (aside  from  the  rent)  the  chance  of  such  a 
termination  constitutes  nearly  the  only  interest  left  to  the 
owner.  The  rights  of  the  tenant,  or  grantee,  were  almost  as 
extensive  as  those  of  an  owner;  but  the  obligations  were 
always  dominant.  *So  the  civil  law  regarded  his  interest ;  and 
it  deemed  him  capable  of  selling  the  land  to  a  buyer  who 
would  gain  the  same  extensive  rights,  but,  nevertheless,  with 
the  same  obligation  of  annual  rent  payment. 

As  to  non-payment  of  rent,  or  the  neglect  to  demand  or  col- 
lect any  in  the  past,  no  presumption  is  thereby  created  which 
affects  the  existence  of  this  lease.  In  the  case  of  Jackson  v. 
Davu  (5  Cow.  123),  questions  were  discussed  similar  to  those 
raised  here.  Sutherland,  J.,  in  his  opinion,  says :  "  But  it 
is  said  that  although  a  person  succeeding  a  tenant  is  to  be  pre- 
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Burned  to  have  taken  as  tenant  also,  jet  he  may  repel  that 
presumption  by  showing  that  he  did  not  take  in  that  character ; 
and  that  the  testimony  of  James  Davis  shows  that  the  defend- 
ant purchased  the  premises  in  question,  not  as  leasehold  prop- 
erty, but  in  fee  absolute,  *  *  *  but  whether  he  gave  a 
deed  with  covenants  of  warranty,  or  only  a  quit-claim,  does 
not  appear.  Admitting,  however,  that  he  purchased  and 
entered  upon  the  premises  under  an  absolute  conveyance  in 
fee,  he  still,  in  judgment  of  law,  entered  as  the  tenant  of  the 
Van  Schaicks.  *  *  *  But  it  is  said  that  *  *  *  an 
abandonment  of  the  title  on  the  part  of  the  Van  Schaicks  is 
to  be  presumed,  inasmuch  as  there  is  no  proof  of  the  payment 
of  rent  or  any  acknowledgment  of  tenancy  within  twenty 
years.  *  *  *  Satisfaction  of  the  rent  might  possibly  be 
presumed  *  *  *  after  a  forbearance  of  twenty  years. 
*  *  *  But  where  the  relation  of  landlord  and  tenant  is 
once  established,  under  a  sealed  lease,  the  mere  circumstance 
that  the  landlord  has  not  demanded  the  rent,  cannot  justify  the 
presumption  that  he  has  extinguished  his  right-to  it  by  a  con- 
veyance of  the  interest  in  remainder  or  reversion  to  his  tenant." 

In  Lyon  v.  Odett  (65  N.  Y.  28),  an  action  for  rent  under 
one  of  the  Van  Rensselaer  perpetual  leases,  no  rent  had  been 
paid  for  about  fifty-one  years,  and  the  question  was  whether 
the  law  indulged  the  presumption  that  all  the  rights  reserved 
by  Van  Rensselaer  in  the  lease  had  been  released  or  extin- 
guished, and  it  was  held,  on  the  authority  of  Jackson  v.  Davis, 
that  there  was  no  such  presumption.  , 

When  we  consider,  then,  what  there  is  in  this  case  to  prove 
a  title  by  possession,  hostile  to  the  landlord's  title,  we  find 
nothing  but  non-payment  of  rent  in  the  past  and  the  quit-claim 
deed  by  the  St.  Johns  to  plaintiff.  "We  find  no  open  or 
notorious  act  proved,  which  indicated  in  any  feature  an 
adverse  holding ;  or  which  brought  notice  home  to  the  lessor, 
or  his  successors  in  interest,  of  any  hostile  holding. 

A  deed  of  release  and  quit-claim  is  to  be  deemed  effectual 
as  a  grant  under  our  statute,  it  is  true ;  but,  while  a  convey- 
ance may  be  effected  thereby,  it  is,  as  it  says,  only  the  release 
Siokels— Vol.  LXV.     69 
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to  the  grantee  of  whatever  title  or  interest  the  grantor  has. 
The  force  and  significance  are  absent  which  attend  a  convey- 
ance with  covenants  of  title,  etc.  It  passes  the  title  as  the 
grantor  held  it,  and  the  grantee  takes  only  what  the  grantor 
could  lawfully  convey.  ( May  v.  Le  Claire,  11  WalL  [U.  S.] 
217,  232.) 

It  cannot  be  deemed  as  of  necessity  implying  a  title  hostile 
to  that  of  the  landlord,  for  its  language  does  not  import  or 
imply  that  much.  It  would  convey  a  leasehold  interest,  and 
holding  under  it  would  not  be  inconsistent  with  holding  under 
the  lease.  When  the  plaintiff  received  it,  he  may  or  he  may  not 
have  been  ignorant  of  the  lease  and  of  the  nature  of  his 
grantor's  holding ;  but,  whatever  his  knowledge,  he  will  be 
presumed  to  have  entered  under  the  lease ;  unless  he  can  show 
that  he  brought  home  to  the  lessor,  or  his  successor  in  interest, 
knowledge  of  his  claim  to  hold  adversely. 

As  there  is  no  evidence  of  any  such  act  on  the  part  of  the 
plaintiff,  or  of  his  grantors,  the  plaintiff's  action  must  fail. 
He  has  not  succeeded  in  proving  a  title  to  the  land  superior 
to  that  of  defendant  Church.  Nor  can  plaintiff  claim  here 
that  the  title  to  the  premises  is  in  him  under  the  lease.  His 
complaint  alleged  ownership  in  fee  of  the  premises  and  the 
judgment  at  Special  Term  awarded  him  possession  as  such 
owner.  The  action  was  in  hostility  to  the  lease  and  in  denial 
of  defendant's  rights  under  it. 

The  order  and  judgment  of  the  General  Term  appealed 
from  should  be  affirmed,  with  costs,  and,  under  the  stipulation 
of  the  appellant  contained  in  the  notice  of  appeal,  judgment 
absolute  should  be  rendered  against  him. 

Earl,  J.  (dissenting).  Not  being  able  to'  agree  with  my 
brethren,  I  will  state  briefly  my  reasons  for  dissent. 

It  does  not  appear  that  eithpr  Van  Rensselaer  or  his  lessee 
was  ever  in  actual  possession  of  the  land  in  question.  From 
the  terms  of  the  lease  and  our  knowledge  of  the  country,  we 
may  infer  that  at  the  date  of  the  lease  the  land  was  wild  and 
unimproved.     It  does  not  appear  that  any  one  was  ever  in 
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possession  of  the  land  under  the  lessor  or  lessee,  or  that  any 
one  in  possession  ever  recognized  the  title  of  either,  or  that 
any  rent  was  ever  paid  under  the  lease.  The  inference  from 
all  the  facts  is  that  no  rent  was  ever  in  fact  paid.  The 
plaintiff  and  those  under  whom  he  claims  had  been  in  posses- 
sion of  the  land  under  claim  of  right  for  more  than  thirty 
years.  What  is  there  to  defeat  their  title  by  adverse  posses- 
sion ?  Absolutely  nothing.  There  is  no  proof  that  they  were 
in  possession  under  the  lease,  or  that  they  ever  recognized  it. 
Suppose  the  lessee  had  brought  this  action,  what  answer  could 
he  have  had  to  the  adverse  possession  ?  Clearly  none.  And 
how  could  the  lessor  have  a  better  answer  ?  But  it  is  said  that 
there  is  some  sort  of  presumption  that  they  were  in  possession, 
under  the  lease,  in  such  way  that  adverse  possession  could  not 
run  against  the  lessor.  Upon  what  principle  can  such  a  pre- 
sumption against  the  actual  facts  as  they  appear  be  raised  i 
Can  it  be  the  law  that  when  a  lease  has  once  been  executed 
all  persons  thereafter  found  in  the  adverse  possession  of  the 
land  must  be  presumed  to  be  in  under  the  lease  ?  There  is 
absolutely  no  case  holding  or  hinting  at  such  a  doctrine.  It 
is  not  found  in  the  cases  of  JacJc8*m,  v.  Davis  (5  Cow.  123), 
and  Jackson  v.  Harsen  (7  id.  323).  In  each  of  those  cases 
the  party  in  possession  claimed  under  or  from  the  lessee,  and  it 
was  held  that  he  took  the  position  of  the  lessee,  and  could  npt, 
therefore,  dispute  the  title  of  the  landlord  or  set  up  adverse 
possession  against  him.  But  they  are  far  from  holding  that 
the  relation  of  landlord  and  tenant  may  be  presumed  without 
any  proof,  and  thus  what  would  otherwise  be  an  adverse 
possession  be  defeated.  This  case  would  have  been  analogous 
to  those  if  the  title  of  Bradt  had  by  proof  been  in  some  way 
connected  with  the  title  of  the  lessor. 

I,  therefore,  favor  a  reversal  of  the  order  of  the  General 
Term  and  an  affirmance  of  the  judgment  entered  upon  the 
report  of  the  referee. 

All  concur  with  Gray,  J.,  except  Earl,  J.,  dissenting,  and 
Peckham,  J.,  not  sitting. 

Order  affirmed  and  judgment  absolute  for  defendants. 
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Thk  People  ex.  rel.  The  West  Side  Street  Railway 
Company,  Appellant,  v.  Joseph  E.  Basnaxd,  as  Comp- 
troller, etc.,  Respondent. 

It  seems  that,  under  the  act  "to  secure  adequate  compensation  for  the  right 
to  construct    *    *    *    street  railroads  in  cities  "  (Chap.  66,  Laws  of  1886, 
as  amended  by  chapter  642,  Laws  of  1886),  and  under  the  provisions  of 
the  state  Constitution  applicable  to  the  construction  of  such  railways,  the 
municipal  authorities  have  the  absolute  power  to  grant  or  withhold  their 
consent  to  the  construction  of  such  a  railroad,  and  may  impose  any  con- 
dition, which,  in  the  exercise  of  their  discretion,  they  deem  proper  as  the 
terms  upon  which  their  consent  will  be  given. 
In  the  notice  of  sale,  however,  of  the  right  to  use  a  street  for  such  a  purpose 
required  by  said  act  (§  1),  the  conditions  must  be  specified,  and  no  other 
conditions  can  be  inserted  in  the  consent,  or  exacted  or  imposed  upon 
the  successful  bidder,  than  those  required  by  the  act  and  the  notice. 
Where,  therefore,  the  common  council  of  the  city  of  Buffalo,  upon  appli- 
cation made  to  it,  consented  to  the  construction  of  a  railway  in  certain 
of  the  city  streets,  published  a  notice  of  sale,  as  prescribed  in  the  statute, 
and  the  city  comptroller  awarded  the  franchise  to  the  highest  bidder, 
but  that  officer  required  a  bond  containing  conditions  not  required  by  the 
statute,  the  resolution  of  the  common  council  or  the  notice  of  sale,  and 
refused  to  accept  a  bond  containing  all  the  prescribed  conditions  because 
it  did  not  contain  those  so  required  by  him,  while  expressly  admitting 
that  the  penalty  of  the  bond  and  the  sureties  were  satisfactory,  held,  that 
the  comptroller  had  no  right  to  exact  a  bond,  such  as  was  required  by 
him,  but  was  bound  to  accept  and  approve  of  the  bond  presented ;  and 
that  the  purchaser  was  entitled  to  a  mandamus  to  compel  such  acceptance 
and  approval. 
Certain  other  conditions  contained  in  the  bond  presented  were  not  objected 
to  by  the  comptroller,  and  were  maraly  for  the  performance  of  such 
things  as  the  law  without  any  agreement,  requires  the  purchaser  to 
perform.    Held,  that  such  conditions  were  not  illegal  or  against  public 
policy;  and  that  it  could  not  be  claimed,  as  an  objection  to  the  issuing  of 
the  writ,  that  the  bond  would  be  void,  as  given  colore  officii,  because  it  was 
voluntarily  tendered  to  obtain  a  franchise,  and  certainly,  after  having 
compelled  the  comptroller  by  mandamus  to  accept  and  approve  the  bond, 
it  could  not  be  maintained  by  the  obligors  that  it  was  illegally  exacted. 
The  common  council  required,  as  a  condition  to  its  consent,  that  the  pur- 
chaser of  the  franchise  should  carry  passengers,  for  a  single  fare,  to  and 
from  points  beyond  the  termini  of  the  proposed  route  over  the  road  of 
other  street  railways.     Held,  that  this  was  a  condition  the  common  council 
had  a  right  to  impose. 
People  ex  rel.  W.  8.  Street  R.  Co.  v.  Barnard  (48  Hun,  57),  reversed. 
(Argued  October  2,  1888;  decided  October  16,  1888.) 


1888.]      People  ex  rel.  W.  S.  St.  R.  Co.  v.  Barnard.  549 


Statement  of  case. 


Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  March  27,  1888, 
which  affirmed  an  order  of  Special  Term  denying  the  relator's 
motion  for  a  peremptory  writ  of  mcmdamw  requiring  the 
.comptroller  of  the  city  of  Buffalo  to  accept  and  approve  a 
bond  executed  by  the  relator,  with  two  sureties,  and  tendered 
to  said  officer,  as  a  compliance  with  the  requirements  of  the 
statute,  on  purchase  by  the  relator  of  the  franchise  to  build, 
construct  and  operate  a  street  railroad  upon  certain  streets  of 
said  city.    (Reported  below,  48  Hun,  57.) 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

F.  Brundage  for  appellant.  The  power  to  impose  the 
terms  or  conditions  of  the  grant  rests  with  the  common  council 
and  not  the  comptroller.  (Laws  1886,  chap.  642,  §§  1,  3.)  A 
construction  that  will  sustain,  rather  than  defeat,  the  action  of 
the  local  authorities  should  be  put  upon  their  acts  where  such 
construction  is  possible.  (Mayor,  etc.,  v.  Broadway,  etc.,  B.  R. 
Co.,  97  K  Y.  275,  281.)  The  bond  tendered  by  the  relator 
fully  complied  with  the  statute  and  was  in  every  respect  a  valid 
bond ;  it  was,  therefore,  the  duty  of  the  comptroller  to  accept 
and  approve  it,  and  having  refused  to  perform  that  duty^  he 
may  be  compelled  by  mandamus  to  do  so.  {People  v.  Com- 
mon Council,  77  N.  Y.  503 ;  78  id.  56 ;  High  on  Extr.  Legal 
Remedies,  §323;  Code  Civ.  fro.  §2070.)  The  order  is 
appealable  to  this  court ;  it  affects  a  substantial  right.  (Code, 
§  190.)  The  facts  were  entirely  undisputed  and  simply 
required  the  court  to  determine,  as  matter  of  law,  whether 
the  refusal  of  the  comptroller  was  legal  or  illegal.  In  such 
cases  the  order  is  appealable.  (People  ex  rd.  McMcvrtin  v. 
Board  of  Pohce,  107  K  Y.  235.) 

William  F  Worthington  for  respondent.  The  comptroller, 
in  determining  the  form  and  conditions  of  the  bond  to  be 
given  by  the  relator,  was  not  performing  a  ministerial  duty, 
but  one  requiring  the  exercise  of  judgment  and  discretion, 
and  while  he  proceeds  in  good  faith  his  determination  can 
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neither  be  dictated  nor  controlled  by  the  courts.  (Chap.  642, 
Laws  of  1886,  §  1 ;  High  on  Extr.  Legal  Remedies,  §§  33a, 
34,  42,  46,  47,  48,  80,  81,  92,  94,  323,  325,  326;  Dillon  on 
Municipal  Corporations  [3d  ed.],  §§  827,  832 ;  People  ex  rel. 
Demarest  v.  Fairchild,  67  N.  Y.  334 ;  Howland  v.  Eldridge, 
43  id.  457  ;  People  ex  rel.  Belden  v.  Contracting  Board,  27  id. 
381 ;  People  ex  rel.  Hammond  v.  Leonard,  74  id.  443 ;  People 
ex  rel.  Fra/ncis  v.  Common  Council,  78  id.  33 ;  People  ex  rel. 
Ostrander  v.  Chapm,  105  id.  309 ;  104  id.  96 ;  103  id.  634 ; 
Swan  v.  Grey,  44  Miss.  393  ;  In  re* Pickett,  Spencer  [N.  J.] 
134 ;  McDuff  v.  Cook,  65  Ala.  430';  People  v.  St.  Patrick?* 
Cathedral,  10  Week.  Dig.  124;  People  v.  N.  Y,  L.  E.  dk 
W.  R.  R.  Co.,  104  N.  T.  58 ;  People  v.  Campbell,  72  id.  496 ; 
People  v.  Thompson,  99  id.  641.)  The  relator  has  failed  to 
show  a  clear  legal  right  to  have  its  bonds  accepted  and 
approved,  and  no  mandamus  should  issue.  (Dillon  on  Mun. 
Corp.  [3d  ed.]  §  287;  People  v.  West  Troy,  25  Hun,  179; 
People  ex  rel.  McMackin  v.  Board  of  Police,  107  N.  Y.  235 ; 
N.  Y.  Cable  Co.  v.  Mayor,  etc.,  104  id.  32-38.)  The  comp- 
troller having  rejected  the  bond  tendered  tj  the  relator,  and 
having  canceled  its  bid  upon  its  failure  to  furnish  satisfactory 
security,  after  giving  it  ample  time  for  such  purpose,  mxmda- 
mu8  will  not  issue  to  compel  a  reversal  of  his  decision,  even 
though  the  decision  be  wrong,  in  such  case,  if  there  be  any 
remedy,  it  is  by  certiorari.  {People  v.  Barnes,  44  Hun,  574 ; 
Peoples.  Chopin,  39  id.  230 ;  103  N.  Y.  634 ;  State  v.  Young, 
84  Mo.  90,  94;  Peoples.  McCormic,  106  111.  184;  Dechert 
v.  Commonwealth,  103  Pa.  St.  229;  Commonwealth  v. 
Mitchell,  82  id.  343 ;  United  States  v.  Whitney,  6  Cent.  Rep. 
290 ;  Seamore  v.  Ely,  37  Conn.  103 ;  High  on  Extr.  Legal 
Remedies,  §§  93,  323,  327,  328.)  In  considering  the  question 
as  to  what  are  reasonable  conditions  to  be  required  in  this 
bond,  it  is  necessary  to  bear  in  mind  that  franchises  or  grants 
of  this  character  are  to  be  construed  most  strictly  against  the 
grantor  and  most  strongly  in  favor  of  the  municipality. 
{Mayor,  etc.,  v.  Dry  Dock  Co.,  47  Hun,  199;  Mayers  v. 
Broadway,  etc.,  M.  R.  R.  Co.,  97  N.  Y.  275,  281 ;  Turnpike 
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Co.  v.  Illinois,  96  U.  8.  68 ;  Mills  v.  St.  Clair  Co.,  8  How. 
[U.  S.]  569;  Bradley  v.  N.  Y.  <fe.  N.  H.  R.  R.  Co.  21 
Conn.  294 ;  Burns  v.  Multnomah  R.  R.  Co.,  15  Fed.  Rep. 
177,  185 ;  Rice  v.  M.  <&  W.  R.  R.  Co.,  1  Black  [U.  S.]  358 ; 
Charles  Rwer  Bridge  Co.  v.  W^zw/i  Bridge  Co.,  11  Peters, 
544 ;  Richmond  R.  R.  Co.  v.  Louisiana  R.  R.  Co.,  13  How. 
Pr.  81.)  The  words  "adequate  security,"  as  used  in  this 
statute,  have  a  broad  meaning  and  mean  such  security  as 
renders  a  matter  sure,  and  as  will  make  certain  the  fulfillment 
of  an  obligation.  (Bouvier's  Law  Dictionary;  Webster's 
Dictionary ;  Storm  v.  WaddeU,  2  Sand.  Ch.  506 ;  Foot  v. 
Webb,  59  Barb.  48 ;  People  ex  ret.  Belden  v.  Contracting 
Board,  27  N.  Y.  381 ;  People  ex  rel.  P.  C.  S.  Bk.  v.  GrorrvweU, 
102  id.  477;  Laws  of  1886,  chap.  642,  §§1,  3;  N.  T. 
Cable  Co.  v.  Mayor,  etc.,  104  N.  Y.  26,  30 ;  In  re  N.  T.  El. 
R.  Co.,  70  id.  354;  1  Kent's  Com.  464;  Mayor,  etc.,  v. 
Sands,  105  N.  Y.  210.)  The  statute  made  it  the  duty 
of  the  relator  to  prepare  and  tender  a  proper  bond;  it 
provides  that  the  comptroller  may  cancel  the  bid  "if  the 
bidder  shall  not  furnish  satisfactory  security."  {Ross  v. 
People,  78  111.  375.)  The  comptroller  has  exercised  the  power 
conferred  upon  him  and  canceled  the  bid,  for  the  relators 
refusal  to  furnish  satisfactory  security ;  and,  in  such  case,  the 
furnishing  of  security  being  a  condition  precedent,  the  statute 
has  worked  a  forfeiture.  (Oakland,  etc.,  R.  R.  Co.  v.  R.  R. 
Co.,  45  Cal.  365 ;  Davis  v.  Gray,  16  Wall.  [U.  S.]  229,  230.) 
The  relator  must  show  that  it  has  demanded  of  the  comptroller 
the  precise  thing  it  seeks,  and  it  has  not  presented  to  or  given 
the  comptroller  an  opportunity  to  accept  a  bond  with  any 
other  conditions.  (High  on  Extr.  Legal  Remedies  [2d  ed.] 
§  41.)  The  rule  of  law  applicable  being  a  reasonable  time,  it 
cannot  be  said  that  eleven  days  was  not  a  compliance.  (Dams 
v.  Gray,  16  Wall.  [U.  S.]  23  ;  4  Kent's  Com.  m.  p.  125, 126.) 
The  making  of  the  order  appealed  from  rested  in  the  discre- 
tion, of  the  General  Term,  and,  on  the  facts  presented,  it  does 
not  appear  that  such  discretion  was  abused.  (Clarke  v. 
Lowrie,  82  N.  Y.  580 ;  Fisher  v.  Govld%  81  id.  228 ;  JSToyes 
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v.  Child.  Aid  Soe.  70  id.  481 ;  In  re  Dederick,  77  id.  595 ; 
N.  Y.  Cable  Co.  v.  Mayor,  etc.,  104  id.  13 ;  People  ex  rel. 
Lunney  v.  Campbell,  72  id.  496.) 

Eajil,  J.  It  is  provided  in  section  1  of  chapter  642  of  the 
Laws  of  1886,  that  the  local  authorities  of  any  incorporated 
city  to  whom  application  may  be  made  for  the  construction, 
maintenance,  use,  operation  or  extension  of  a  street  railroad 
through  any  of  the  streets  of  such  city,  must  provide,  as  a 
condition  of  the  consent  to  the  use  of  such  street,  that  the 
right,  franchise  and  privilege  of  using  the  same  shall  be 
sold  at  public  auction  u  to  the  bidder  who  will  agree  to  give 
the  largest  percentage  per  annum  of  the  gross  receipts  of 
such  company  or  corporation,  with  adequate  security,  as  here- 
inafter provided,  for  the  fulfillment  of  such  agreement  and 
for  the  commencement  and  completion  of  such  road  accord- 
ing to  the  plan  or  plans  and  on  the  route  or  routes  fixed  for 
its  construction,  within  the  time  or  times  hereinafter  design 
nated  and  prescribed  therefor ;"  that  the  local  authorities  of 
any  city  may  give  such  consent  to  any  applicant  therefor, 
duly  incorporated  and  existing  under  the  laws  of  tliis  state 
for  the  purpose  of  providing  street  railroad  facilities  in  the 
city,  and  the  bidder  to  which  such  consent  may  be  sold  shall 
be  an  incorporated  railroad  company,  organized  to  construct 
and  operate  a  street  railroad  within  such  city ;  that,  prior  to 
such  sale,  notice  of  the  time  and  place  of  sale  and  the  con- 
ditions upon  which  the  consent  of  the  city  authorities  to 
construct  and  operate  the  road  will  be  given  shall  be  pub- 
lished as  provided  in  the  act ;  that  the  comptroller,  or  other 
chief  fiscal  officer  of  the  city,  shall  attend  and  conduct  the  sale 
to  be  made  under  the  provisions  of  the  act ;  that  the  bidder  or 
bidders  to  whom  the  consent  or  license  shall  be  sold  shall 
commence  the  construction  of  the  road  within  one  year 
and  complete  the  same  within  three  years  from  the 
date  of  sale.  Section  3  provides  that  the  security  required 
by  section  1  of  the  act  "shall  be  a  bond  or  undertaking 
in  -writing  and  under  seal,  in  such  form,  condition,'  amount 
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and  sureties  as  shall  be  required  and  approved  by  the 
comptroller  or  other  chief  fiscal  officer  of  any  such  city, 
and  by  the  trustees  of  any  such  village."  Under  this  act 
and  under  the  constitutional  provisions  applicable  to  the  con- 
struction of  street  railways,  the  municipal  authorities  have  the 
absolute  power  to  grant  or  withhold  their  consent  to  the  con- 
struction of  street  railways ;  and  they  may  impose  any  conditions, 
however  onerous  and  difficult  to  perform,  which  seem  to  them, 
in  the  exercise  of  their  discretion,  to  be  proper,  as  the  terms 
upon  which  their  consent  will  be  given.  But  in  the  notice  of 
sale  provided  for,  the  conditions  which  they  impose  must  be 
specified,  and  no  other  condition  can  be  inserted  therein  and 
none  other  can  be  exacted  or  imposed  by  the  officer  conduct- 
ing the  sale.  The  only  security  required  by  the  law  from  the 
purchaser  at  the  sale  is  the  bond  or  undertaking  to  secure  the 
payment  of  the  percentage  of  gross  receipts  agreed  to  be  paid 
and  for  the  commencement  and  completion  of  the  road  within 
the  times  specified.  The  law  does  not  require  the  purchaser 
to  give  any  other  security,  and  no  other  security  can,  by  the 
terms  of  the  law,  be  exacted.  The  local  authorities  may, 
undoubtedly,  in  giving  their  consent  to  the  use  of  the  street 
for  the  street  railway,  impose  as  a  condition  that  a  bond  shall 
be  given  by  the  purchaser  at  the  sale,  containing  any  stipula- 
tion or  conditions  which  they  may  see  fit  to  prescribe.  But, 
in  the  absence  of  such  action  by  the  local  authorities,  the 
comptroller  has  no  right,  under  section  3,  to  exact  security  for 
the  performance  of  anything  except  the  three  things  specified 
in  the  act,  and  the  conditions  which  he  may  require  to  be 
included  in  the  bond  are  such  only  as  relate  to  and  are 
appropriate  to  secure  such  performance. 

Now  what  happened  here  ?  The  common  council  of  the 
city  of  Buffalo,  upon  due  application  made  to  it,  did,  by  reso- 
lution duly  passed  on  the  6th  day  of  June,  1887,  consent  to 
the  construction,  operation  and  maintenance  of  a  street  rail- 
way in  and  along  the  following  streets  and  places  in  the  city 
of  Buffalo,  viz. : 
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"Commencing  at  the  intersection  of  Virginia  and  Park 
streets  so  as  to  connect  with  the  track  belonging  to  the  Buffalo 
East  Side  Railway  Company  in  Virginia  street;  thence 
northerly  along  Park  street,  with  a  single  track,  to  Allen 
street,  so  as  to  connect  with  said  company's  tracks  in  Allen 
street ;  thence  westerly,  and  upon  said  tracks  of  the  Buffalo 
East  Side  Railway  Company  in  Allen  street  to  Fremont  place ; 
thence  northerly  in  and  along  Fremont  place,  with  a  single 
track,  to  Elmwood  avenue ;  thence  northerly  along  Elm  wood 
avenue,  with  double  tracks,  to  Forest  avenue ;  subject  to  the 
condition,  amongst  others,  that  such  franchise  should  be  sold 
at  public  auction,  pursuant  to  chapter  642  of  the  Laws  of  1886, 
passed  June  15,  1886,  and  that  the  .rails  to  be  laid  and  used 
in  the  construction  of  said  railroad  should  be  of  the  kind 
known  as  the  '  Richards  Patent  Girder  Rail,'  and  to  be  laid 
so  that  their  edges  shall  be  flush  with  the  pavement ;  and, 
further,  that  the  company  receiving  the  grant  should,  at  all 
times,  keep  and  maintain  the  pavement  between  its  rails  in 
good  condition  and  repair ;  and  that  passengers  should  be  car- 
ried, by  the  company  receiving  the  grant,  from  Seneca  street 
through  the  said  route  to  Forest  avenue  for  a  single  fare  of 
five  cents  for  one  continuous  passage." 

And  notice  of  sale,  as  prescribed  in  the  statute,  was  there- 
after published  as  follows : 

"Notice  is  hereby  given  that  the  right,  privilege  and 
franchise  of  using  the  streets,  avenues  and  public  places  in  the 
city  of  Buffalo,  hereinafter  described  for  the  purposes  of  & 
street  railroad,  will  be  sold  by  the  comptroller  of  said  city,  at 
his  office  at  the  city  and  county  hall,  at  Buffalo,  N.  Y.,  on  the 
6th  day  of  August,  1887,  at  10  o'clock  a.  m.,  at  public  auction, 
to  the  incorporated  railroad  or  railway  company  organized  to 
construct,  maintain  and  operate  a  street  railroad  in  the  city 
of  Buffalo,  which  shall  be  the  bidder  who  will  agree  to  give 
for  such  right,  privilege  and  franchise  the  largest  percentage 
per  annum  of  its  gross  receipts ;  with  security  for  the  fulfill- 
ment of  such  agreement,  and  for  the  commencement  of  said 
road  within  one  year,  and  for  the  completion  thereof  within 
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three  years  from  the  date  of  said  sale,  according  to  the  plan 
and  along  the  route  hereinafter  specified.  The  security  to  be 
given  by  the  purchaser  upon  such  sale  as  aforesaid  shall  be  a 
bond  or  undertaking  in  writing,  and  under  seal,  in  such  form, 
condition,  amount  and  securities  as  shall  be  required  and 
approved  by  said  comptroller.  The  purchaser  at  such  sale  of 
such  grant,  right  or  privilege  shall  take  the  same  only  upon 
and  subject  to  the  following  further  conditions,  viz. : 

"  First  That  the  rails  to  be  laid  in  the  construction  of  said 
railroad  shall  be  of  the  kind  known  as  the  Richard's  Patent 
Girder  Rail ;  the  said  rails  to  be  so  laid  that  their  edges  shall  be 
flush  with  the  pavement,  and  the  purchaser  at  said  sale  at  all 
times  to  keep  and  maintain  the  pavement  between  its  rails  in 
good  condition  and  repair. 

"  Second.  That  the  purchaser,  as  hereinbefore  specified, 
shall  charge  no  greater  than  a  five  cent  fare  for  one  continuous 
passage  from  Seneca  street  along  Main  street  and  over  the 
route  specified  in  this  grant  to  Forest  avenue. 

"Third.  The  right,  privilege  and  franchise  as  aforesaid  to 
be  sold,  is  the  right,  privilege  and  franchise  of  using  the 
following  streets,  avenues  and  public  places  in  the  city  of 
Buffalo,  for  the  purpose  of  constructing,  operating  and  main- 
taining a  street  railroad,  as  follows :  (As  stated  in  the  resolution 
of  the  common  council.) 

"  WILLIAM  E.  DELANET, 

"(7%  Clerk." 
The  relator  bid  at  the  sale  thirty-six  per  cent  of  its  gross 
receipts  per  annum,  which  was  the  highest  bid  as  determined 
by  the  comptroller,  and  the  franchise  was  awarded  to  it,  sub- 
ject to  its  giving  security  as  required  by  chapter  642  of  the 
Laws  of  1886.  Thereafter,  and  within  a  reasonable  time,  the 
comptroller  caused  to  be  prepared  and  presented  to  the  relator 
for  its  execution,  and  then  and  there  demanded  and  required 
it  to  execute,  a  bond,  in  the  penalty  of  $20,000,  containing  the 
conditions  prescribed  in  the  statute,  and  many  other  conditions. 
The  relator  deeming  the  bond  illegal  and  unauthorized  by  the 
law  of  1886,  made  objections  to  certain  conditions  contained 
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therein  and  refused  to  execute  the  same.  Thereupon  it  caused 
to  be  prepared  and  executed  a  bond,  which  it  presented  to  the 
comptroller,  in  the  penalty  of  $20,000,  in  the  same  general 
form  as  the  bond  demanded  by  the  comptroller,  containing 
the  conditions  prescribed  in  the  law  of  1886,  as  well  as  some 
further  conditions  which  were  also,  with  others,  contained  in 
the  bond  prepared  by  the  comptroller ;  and  it  demanded  that 
he  should  accept  and  approve  the  bond  as  the  security  required 
by  the  act  of  1886.  This  he  refused  to  do,  giving  as  a  reason 
for  such  refusal  that  it  did  not  contain  all  the  conditions  spe- 
cified in  the  bond  presented  by  him  to  the  relator,  expressly 
admitting,  however,  that  the  sureties  and  the  amount  of 
the  penalty  were  satisfactory.  No  objection  was  made  to  the 
general  form  of  the  bond,  or  that  it  did  not  contain  all  of 
the  conditions  required  by  the  statute  of  1886,  or  by  the 
resolution  of  the  common  council  or  by  the  notice  of  sale  as 
published. 

We  are  of  opinion  that  the  comptroller  was  bound  to  accept 
and  approve  the  bond.  It  contains  all  that  the  statute  requires, 
and  he  had  no  right  to  exact  any  other  conditions.  He  did 
not  object,  and  could  not  object,  to  the  other  conditions 
contained  in  the  bond.  His  sole  objection  was  that  some 
conditions  were  omitted  from  the  bond,  which  he  determined 
ought  to  be  contained  therein.  The  conditions,  aside  from 
those  required  by  the  statute  for  the  payment  of  a  percentage 
of  gross  receipts  and  for  the  commencement  and  completion 
of  the  road  within  the  prescribed  times,  were  harmless,  not 
illegal  or  against  public  policy,  but  were  mainly,  if  not 
exclusively,  conditions  for  the  performance  of  such  things  as 
the  law,  without  any  agreement  whatever,  required  the  relator 
to  observe  and  perform.  There  is  no  ground  for  claiming 
that  the  bond  would  be  illegal  and  void  as  given  colore  officii 
because  it  was  voluntarily  executed  and  tendered  to  obtain  a 
franchise  and  privileges  from  the  city ;  and  certainly,  after  by 
mandamus  compelling  the  comptroller  to  accept  and  approve 
the  bond,  it  could  not  be  maintained  by  any  of  the  obligors 
that  it  was  illegally  exacted  from  the  principals.     The  bond 
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being  sufficient  and  unobjectionable  in  form,  and  the  comp- 
troller having  approved  the  amount  of  the  penalty  and  the 
sufficiency  of  the  sureties,  he  had  no  further  discretion  to 
exercise  and  was  bound  to  accept  and  approve  it,  and  these 
further  acts  were  administrative  merely.  The  bounds  of 
discretion  and  judicial  action  having  been  passed,  this  is  a 
proper  case  to  compel  the  performance  of  his  further  duties 
by  mandamus 

It  has  been  said  that  the  action  of  the  common  council  was 
illegal  and  void  because  it  required  the  purchaser  of  the 
franchise  to  carry  passengers  from  Seneca  street  through  the 
route  specified  in  the  grant  for  a  single  fare  of  five  cents  for 
one  continuous  passage.  The  resolution  undoubtedly  required 
the  railway  company  taking  the  grant  to  carry  passengers  to 
and  from  points  beyond  one  of  its  termini.  This  was  a  con- 
dition which  it  could  impose.  It  might  be  difficult  for  the 
company  taking  the  grant  to  perform  it;  but  it  was  not 
impossible  to  perform  it  because,  under  the  statutes,  there  was 
a  way  by  which  the  relator  could  obtain  the  right  to  run  upon 
the  tracks  of  the  East  Side  Street  Railway  Company,  which 
owned  the  road  between  Seneca  street  and  one  terminus  of 
the  route  granted.  If  it  should  turn  out  that  it  could  not  comply 
with  the  terms  of  the  grant,  in  the  respect  mentioned,  the 
result  would  simply  be  that  it  would  be  exposed  to  the  for- 
feiture of  its  franchises  and  rights. 

It  may  be  that  the  common  council  did  not  sufficiently 
protect  the  rights  of  the  city  and  the  interests  of  the  public  in 
the  resolution  granting  consent  to  the  use  of  the  streets  for 
the  railway.  But  there  is  no  help  for  that  now.  Its  action 
is  final  and  everybody  must  abide  by  that.  Its  neglect,  if 
there  was  any,  cannot  be  remedied  by  exacting  of  the  purchaser 
a  bond  which  it  is  not  bound  to  give.  If,  however  it  should 
abuse  its  privileges  or  violate  any  law  or  condition  applicable 
to  it,  or  so  operate  its  road  as  to  annoy,  oppress  or  seriously 
discommode  the  public,  the  attorney  general,  in  behalf  of  the 
People,  or  the  local  authorities,  in  behalf  of  the  city,  or  the 
legislature  in  the  exercise  of  the  sovereign  power,  will,  doubt- 
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less,  find  or  devise  some  adequate  remedy  for  every  serious 
grievance.  Our  conclusion,  therefore,  is  that  the  orders  of  the 
General  and  Special  Terms  should  be  reversed  and  the  writ 
of  peremptory  mandamus  issued  without  costs. 

All  concur,  except  Danforth,  J.,  not  voting. 

Ordered  accordingly. 
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Michael  E.  Dunster  et  al.,  Appellants,  v.  Patrick  Kelly, 

Respondent. 

Plaintiffs'  complaint  alleged,  in  substance,  that  they  and  defendant  were 
the  owners  of  adjoining  premises  and  buildings;  that  defendant  had 
trespassed  upon  their  premises  by  inserting  stove  pipes  into  their  chimneys 
and  thereby  causing  damage.  The  answer  admitted  the  averments  as  to 
ownership,  but  denied  the  trespass  and  injury,  and  alleged  that  the  wall 
between  the  two  buildings  is  a  party-wall,  standing  partly  on  each  lot, 
and  that  the  chimney  into  which  the  stove  pipe  holes  open  is  the  common 
property  of  both  parties.  Held,  that  a  claim  of  title  to  real  property  did 
not  arise  upon  the  pleadings,  within  the  meaning  of  section  8228  of  the 
Code  of  Civil  Procedure;  and,  that  a  recovery  of  nominal  damages  did 
not  entitle  plaintiffs  to  costs. 

It  seems  the  section  requires  the  existence  in  the  pleading  of  a  claim  of 
title  to  realty  which,  if  proved,  will  defeat  or  maintain  the  action  as  the 
case  may  be. 

(Argued  October  2,  1888;  decided  October  16,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  March  6,  1888,  which 
affirmed  an  order  of  Special  Term  denying  a  motion  to  set 
aside  a  taxation  of  costs  in  favor  of  defendant  and  to  require 
the  clerk  to  tax  costs  in  favor  of  plaintiffs.  (Reported  below, 
23  J.  &  S.  370.) 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Herbert  F.  Andrews  for  appellants.  Plaintiff  is  entitled 
to  costs,  of  course,  upon  the  rendering  of  a  final  judgment  in 
his  favor,  in  an  action  triable  by  a  jury  in  which  a  claim  of 
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title  to  real  property  arises  upon  the  pleadings.  (Code  Civ. 
Pro.  §  3228 ;  Kelly  v.  N.  T.  &  M.  B.  R.  R.  Co.,  81  N.  Y. 
233;  Green  v.  Village  of  Canandaigua,  30  Hun,  306; 
Crawell  v.  Smith,  35  id.  182 ;  Baylies'  Trial  Practice,  356, 
359.)  Plaintiff  is  entitled  to  costs,  where  the  verdict  is  in  his 
favor,  if  it  be  but  six  cents,  if  a  claim  of  title  is  raised  by  the 
pleadings,  for  the  reason  that  by  subdivision  2  of  section  2863 
of  the  Code  of  Civil  Procedure,  a  justice  of  the  peace  has  no 
jurisdiction  of  such  an  action,  and  plaintiff  must  bring  his 
action  in  the  higher  courts.  (Code  of  Pro.  §  304 ;  2  R.  S. 
[3d  ed.]  703 ;  Heaton  v.  Ferris,  1  Johns.  146 ;  Eustace  v. 
Tuthill,  2  id.  185 ;  Powell  v.  Rust,  8  Barb.  597 ;  Hall  v. 
Ilodskins,  30  How.  15.)  Anything  built  or  erected  upon  the 
land  is  real  property.  (1  Wash.  Real  Prop.  [5th  ed.]  6;  3 
Kent's  Com.  401 ;  Daly  v.  Grimly,  49  How.  Pr.  520.)  The 
claim  in  defendant's  answer  of  a  right  by  prescription  raises 
the  question  of  title.  (Heaton  v.  Ferris,  1  Johns.  146; 
Eustace  v.  Tuthill,  2  id.  185 ;  Randall  v.  Crandally  6  Hill, 
342 ;  RatJibone  v.  McConnell,  21  N.  Y.  466 ;  Dinehart  v. 
Wells,  2  Barb.  432.)  If  the  question  of  title  arises  upon  the 
pleadings,  no  certificate  that  it  arose  upon  the  trial  is  neces- 
sary to  entitle  plaintiffs  to  costs,  (Kelly  v.  N.  Y.  &  M.  B. 
R.  R.  Co.,  81  N.  Y.  233.) 

WHliam  II.  Sage  for  respondent.  In  an  action  where  the 
boundary  line  between  two  adjoining  lots  is  admitted,  and  the 
plaintiff  claims  that  the  defendant's  buildings,  or  any  appur- 
tenant thereof,  trespass  on  plaintiff's  property,  the  issue  thus 
formed  is  one  of  location  depending  upon  the  accuracy  of 
measurement,  and  does  not  involve  any  question  of  title. 
(Hemtz  v.  DeUinger,  28  How.  Pr.  39 ;  Squires  v.  Seward, 
16  id.  478 ;  Burnet  v.  Kelly,  10  id.  4t)6 ;  Rathbone  v.  McCon- 
nell, 20  Barb.  311 ;  S.  C,  21  K  Y.  466 ;  MuVer  v.  Bayard, 
15  Abb.  Pr.  449;  Smith  v.  Riggs,  2  Duer,  622;  Ehle  v. 
Qimchenbush,  6  Hill,  537.)  An  action  of  trespass  or  nuisance 
(except  where  the  injury  is  to  the  inheritance  or  freehold) 
must  be  brought  by  the  party  who  is  in  possession,  and  a  mere 
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possession  was  sufficient  to  uphold  the  action  for  damages  (if 
proved),  an  allegation  of  title  does  not  entitle  the  plaintiff  to 
costs.  {Mutter  v.  Bayard,  15  Abb.  Pr.  449;  Squires  v. 
Seward,  16  How.  Pr.  478 ;  Rathbone  v.  McCormdl,  21  IS.  T. 
466.)  As  Kelly  does  not  claim  any  part  of  Dunster's  wall, 
but  only  the  right  to  use  his  own  half,  where  the  stove  holes 
are,  no  judgment  for  damages  that  could  have  been  recovered 
would  have  affected  in  the  least  the  title  of  either  plaintiffs 
or  defendant.     (Seullyv.  Scmders,  77  N.  Y.  598.) 

Gray,  J.  The  plaintiffs,  having  recovered  a  verdict  for  six 
cents  damages,  claim  to  be  entitled  to  costs  of  this  action,  on 
the  ground  that  a  claim  of  title  to  real  property  arose  upon 
the  pleadings.     (Code  of  Civ.  Pro.  §  3228.) 

The  trial  judge  certified  that  no  such  claim  came  in  question 
on  the  trial,  and  we  think  none  can  be  said  to  have  been  pre- 
sented by  the  pleadings.  The  complaint  demands  damages 
for  the  acts  of  the  defendant,  in  trespassing  upon  the  plaintiff8, 
premises,  by  inserting  stove  pipes  into  their  chimneys ;  thereby 
causing  an  excessive  amount  of  smoke,  dust  and  dirt  to  flow 
into  the  rooms  of  plaintiffs'  tenants,  rendering  them  untenant- 
able and  the  building  liable  to  destruction  by  fire  and  endan- 
gering the  lives  and  property  of  the  tenants.  It  alleges 
ownership  by  them  of  the  land  upon  which  is  the  building  so 
affected,  and  by  the  defendant  of  the  lot  of  land  and  building 
thereon  adjoining,  and  the  answer  admits  these  allegations, 
while  denying  the  trespass  and  injury.  The  argument  is  that 
as  the  answer  contains  an  allegation  that  the  wall  between  the 
two  buildings  is  a  party-wall,  standing  partly  on  each  lot,  and 
that  the  chimney,  into  which  the  stove  holes  open,  is  the  com- 
mon property  of  both  parties,  a  question  of  title  to  real  prop- 
erty was  presented.  We  do  not  think,  however,  that  this 
portion  of  the  answer  raises  an  issue  which  must  determine 
the  title  to  any  real  estate  to  be  in  one  or  the  other  party,  and, 
under  the  section  of  the  Code  cited,  such  must  be  actually  the 
case.  The  subject  of  the  action  is  the  disturbance  of  plaintiffs 
in  the  enjoyment  of  their  property ;  not  the  ascertainment  of 
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the  title  to  the  wall.  The  plaintiffs'  title,  or  right  of  posses- 
sion to  real  estate,  is  not  attacked;  for  the  answer 
expressly  admits  the  ownership  of  the  property  to  be  as 
alleged  in  the  complaint.  The  result  of  such  an  action  would 
be  to  ascertain  whether  plaintiffs  were  more  or  less  substan- 
tially annoyed  by  the  emission  of  smoke,  etc.,  from  the' 
chimney  used  by  defendant.  If  they  were  not,  it  was  per- 
fectly immaterial  to  whom  the  wall  belonged.  The  ownership 
of  the  wall  exclusively  by  plaintiffs,  or  in  common  with  the 
defendant,  could  not  affect  the  recovery  in  such  an  action. 
If  defendant  had  a  perfect  right  to  the  use  of  the  chimney,  that 
fact  would  not  excuse  him  if  he  was  responsible  for  the  exces- 
sive emission  of  smoke  and  dirt  upon  plaintiffs9  premises. 

"  Title  "  as  mentioned  in  the  Code,  under  the  authorities, 
means  right  of  possession.  {EhLe  v.  Quackenbow,  6  Hill,  537 ; 
Hemtz  v.  Dellvnger,  28  How.  Pr.  39 ;  Rathbone  v.  MeConndl 
21  N.  Y.  466.)  The  defendant,  by  his  pleading,  did  not  lay 
claim  to  any  real  estate  of  the  plaintiffs,  or  to  an  easement  therein. 
The  inquiry  was  as  to  a  fact  which  was  really  immaterial  in 
its  bearing  upon  the  result.  If  the  wall  was  a  party-wall, 
then  the  only  question  was  as  to  the  manner  of  the  use  of  the 
chimney  therein.  If  it  was  the  plaintiffs'  wall,  that  ended 
the  matter,  and,  the  possession  being  in  them,' the  question 
would  be  as  to  the  injury  caused,  if  any,  by  the  smoke  and 
dirt  from  defendant's  stove  pipes.  The  plaintiffs  were  called 
upon  to  prove  that  the  defendant  was  disturbing  them  in 
their  possession  of  and  not  their  rights  of  possession  to  prop- 
erty; and,  if  they  proved  damages  resulting  from  his  acts, 
they  would  be  entitled  to  recover  in  their  action. 

We  think  that  a  proper  application  of  the  rule  in  the  sec- 
tion, relied  upon  by  plaintiffs,  requires  the  existence  in  the 
pleading  of  an  assertion  of  a  claim  of  title  to  realty,  which, 
if  proved,  will  defeat  or  maintain  the  action,  as  the  case  may 
be.  But  here  the  defendant's  pleading  suggests  no  such  issue. 
It  goes  no  further,  in  legal  contemplation,  than  to  oppose 
plaintiffs'  claim  for  damages  by  the  allegation  of  a  fact  which 
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may  be  perfectly  true  and  yet  not  be  at  all  inconsistent  with 
a  recovery  by  plaintiffs.  Even  if  the  wall  was  a  party-wall, 
that  fact  would  not  be  a  defense  to  an  improper  use  of 
the  chimneys  by  defendant,  whereby  his  neighbors  were 
damaged.  Thus  the  real  and  only  question  presented  by  the 
pleadings  is  seen  to  be,  whether  the  defendant  interfered  with 
any  of  plaintiffs'  rights  to  the  enjoyment  of  their  property. 

For  the  above  reasons  we  think  the  order  appealed  from 
was  right,  and  should  be  affirmed,  with  costs. 

AH  concur. 

Order  affirmed. 


Sarah  V.  Denise,   Respondent,   v.   Daniel  S.  Denise,  as 
Administrator,  etc.,  Appellant. 

A  claim  for  services  rendered  for  many  years  under  an  agreement  to  pay 
a  certain  sum  per  year  is  an  entire  claim,  and  a  payment  thereon  takes 
the  entire  balance  out  of  the  operation  of  the  statute  of  limitations. 

By  an  agreement,  made  at  the  time  of  marriage,  it  was  agreed  that,  in  con- 
sideration of  the  payment  of  $800  per  year  by  the  husband  to  the  wife, 
she  would  provide  at  her  house,  where  the  parties  were  to  reside,  every- 
thing necessary  for  a  living  for  them  both  during  his  life.  On  reference 
of  a  claim,  presented  by  the  wife  after  death  of  her  husband  for  a  balance 
alleged  to  be  due  under  said  agreement,  she,  as  a  witness  in  her  own 
behalf,  was  asked:  "  Prom  the  date  of  your  marriage  *  *  *  who 
provided  the  necessaries  for  the  house  and  the  support  of  the  family  ?  " 
This  was  objected  to  as  incompetent  under  section  829  of  the  Code  of 
Civil  Procedure.  Held,  untenable;  that  the  question  did  not  necessarily 
call  for  personal  transactions  between  the  witness  and  the  decedent. 

The  answer  of  the  witness  was:  "  We  both  did  it;  he  got  some  things,  I 
got  the  rest."  Held,  that  the  answer  itself  did  not  fall  within  the  pro- 
hibition of  said  section;  but  if  it  did,  as  the  question  was  not  suggestive 
of  the  objection,  the  proper  way  to  present  it  was  by  motion  to  strike 
out  the  answer. 

Where  a  question  is  not  objectionable,  if  the  answer  contravenes  any  rule 
of  %  evidence,  the  proper  practice  is  to  move  to  strike  it  out,  and  an  objec- 
tion to  the  question  based  on  the  ground  which  such  a  motion  would 
take,  is  not  available  as  error. 

The  costs  in  proceedings  upon  a  reference,  under  the  statute,  of  a  claim 
against  the  estate  of  a  deceased  person  are  not  controlled  by  the  pro- 
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visions  of  the  Code  of  Civil  Procedure  (§§  1886,  1886),  in  reference  to 
costs  in  an  action  against  an  executor  or  administrator  in  his  representa- 
tive capacity,  and  the  court  has  power  to  award  costs,  although  the  claim 
was  not  presented  "  within  the  time  limited  by  a  notice  published,  as  pre- 
scribed by  law,  requiring  creditors  to  present  their  claims." 

(Argued  October  4,  1888;  decided  October  28,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  June  17,  1886, 
which  reversed  an  order  of  Special  Term  directing  a  new 
trial  and  directed  judgment  in  favor  of  plaintiff  upon  the 
report  of  a  referee  herein.     (Reported  below,  41  Hun,  9.) 

The  plaintiff  presented  a  claim  against  the  estate  of  Daniel 
Denise,  her  deceased  husband,  for  a  balance,  alleged  to  be  due 
under  a  contract,  the  substance  of  which  is  stated  in  the 
opinion,  which,  being  disputed  by  the  administrator,  was,  by 
stipulation  made  between  them,  referred  under  the  statute, 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Horace  Z.  Bennett  for  appellant.  Under  the  circumstances, 
this  court  can  look  into  the  evidence  far  enough  to  see  whether 
the  referee's  conclusion,  that  an  arbitration  waa  had,  is  justi- 
fied. {Duffy  v.  Masterson,  44  N.  Y.  557 ;  St.  Luke's  Home 
v.  Asso.for  Reliefs  52  id.  191.)  The  arbitration,  being  verbal, 
was  invalid.  (R.  S.,  part  3,  chap.  8,  tit.  14.)  The  award  was 
not  sufficiently  definite  to  enable  the  court  to  enforce  it. 
(Fallow  v.  Kelcher,  16  Hun,  266.)  This  action  was  barred 
by  the  statute  of  limitations.  (BucJdine  v.  Chopin,  1  Lans. 
443-449 ;  ComstocJc  v.  Olmstead,  6  How.  77 ;  Hulstauder  v. 
Thompson,  5  Hun,  348;  Sanford  v.  Scmford,  2  id.  94; 
affirmed,  62  N.  Y.  553 ;  Dalton  v.  Sandland,  4  Civ.  Pro.  R. 
73 ;  Code  of  Civ.  Pro.  §§  380,  382,  403,  414.)  The  statute 
of  limitations  would  have  been  available  as  a  defense  herein, 
although  not  pleaded,  before  the  Code  of  Civil  Procedure 
took  effect.  (Tracy  v.  Sydham,  30  Barb.  110  ;  BucJdine  v. 
Chapin.  1  Lans.  443,  447 ;  Heath  v.  Grenelt,,  61  Barb.  193, 
194 ;  Hulstauder  v.  Thompson,  5  Hun,  348 ;  Converse  v. 
Miner,  21  id.  367,  373.)     This  is  not  an  action  ;  it  is  a  special 
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proceeding,  and  it  was  not  necessary  to  interpose  the  defense 
of  the  statute  by  answer.  (Roe  v.  Boyle,  81  N.  Y.  305, 307  ; 
Raynor  v.  Laux,  28  Hun,  35,  36 ;  Code  of  Civ.  Pro.  §§  2533, 
2534,  2739,  2740.)  The  findings,  having  been  duly  excepted 
to  by  the  defendant,  this  court  will  look  into  the  case  to  see  if 
they  are  supported  by  evidence.  (Sickles  v.  Fkmnigan,  79 
N.  Y.  224;  Taylor  v.  Guest,  58  id.  262-265.)  The  plaintiff 
and  decedent  having  lived  together  as  husband  and  wife,  there 
is  no  presumption  that  either  should  pay  the  other  for  labor  or 
support;  the  presumption  is  to  the  contrary.     (Oallaher  v. 

Vought,  8  Hun,  47;  1  Tucker,  28 ;  2  Bradf.  336 ;  2  Denio, 
149 ;  3  N.  Y.  317;  5  Barb.  122 ;  Carpenter  v.  WeUer,  15  Hun, 
134;  Lmdv.  Sullertadt,  21  id.  364;  11  Alb.  L.  Jour.  20.) 
The  error  in  receiving  plaintiff's  testimony  as  to  who  provided 
the  necessaries  for  the  house  and  the  support  of  the  family 
was  sufficient  to  warrant  a  reversal  of  the  judgment.  (  Wil- 
liams v.  Davis,  7  Civ.  Pro.  Rep.  282-285 ;  Abb.  Trial  Ev.  69 ; 
Fisher  v.  VerpUmck,  17  Hun,  150 ;  S.  C,  21  id.  73 ;  Lerehe  v. 
Brasher,  8  Civ.  Pro.  Rep.  115.)  The  defendant's  practice  in 
moving  at  the  Special  Term  upon  a  case  to  set  aside  the 
referee's  report  and  for  a  new  trial  was  correct.     (Smith  v. 

Vetie,  60  K  Y.  106 ;  Summerville  v.  Cook,  9  Hun,  664 ; 
From  v.  Vantme,  16  id.  528 ;  Schreyer  v.  Hblborow,  63  How. 
228 ;  Yotmg  v.  Cuddy,  23  Hun,  249 ;  Raynor  v.  Zaux,  28 
id.  35.)  The  provision  in  the  order  and  judgment  awarding 
to  the  plaintiff  the  referee's  fees  and  other  disbursements  of 
the  action  and  the  costs  on  the  appeal  to  the  General  Term 
was  erroneous.  (R.  S.,  part  2  [Banks'  7th  ed.],  §  37,  art.  2, 
chap.  6 ;  Borton  v.  Brown,  29  Hun,  654 ;  Gierke  v.  Tuni- 
eliffe,  38  K  Y.  58-62 ;  WiUey  v.  Shaver,  1  T.  &  C.  324-328 ; 
Ex  parte  Bennett,  3  Denio,  175.) 

Qumeey  Van  Voorhis  for  respondent.  The  circumstance 
that  a  question  is  so  framed  as  to  give  an  opportunity  to  a 
witness  to  give  incompetent  testimony  is  not  a  sufficient 
ground  for  excluding  the  question  where  it  does  not  neces- 
sarily call  for  incompetent  testimony,  and  in  such  a  case  if  the 
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answer  turns  out  to  be  incompetent,  the  remedy  of  the  party 
objecting  is  to  move  to  strike  it  out.  {Kerr  v.  Mc  Quire,  28 
N.  Y.  452 ;  Franklin  v.  Picbney,  18  Abb.  186  ;  Edington  v. 
JUVna,  etc.,  Ins.  Co.,  77  K  Y.  570.)  The  answer  as  to  by 
whom  the  necessaries  for  the  house  and  the  support  of  the 
family  were  furnished  did  not  necessarily  indicate  a  personal 
transaction  between  the  plaintiff  and  the  deceased.  {Lewis  v. 
Merritt,  98  N.  Y.  209.)  The  answer  of  the  witness  being 
harmless  to  the  defendant,  the  judgment  should  not  be  reversed 
because  of  its  admission.  {Bennett  v.  Austin,  5  Hun,  536; 
Code,  §  1003 ;  Smith  v.  Kerr,  1  Barb.  155  ;  VaUcmce  v.  King, 
3  id.  548 ;  Allan  v.  Way,  7  id.  585 ;  Northrupy.  Wright,  21 
Wend.  221;  Nvrris  v.  Badger,  6  Cow.  449;  Graham  & 
Waterman  on  New  Trials,  651 ;  ^Horner  v.  Everett,  ±7  Super. 
Ct.  [J.  &  8.]  298 ;  Henderson  v.  Futterton,  54  How.  422.) 
No  part  of  the  claim  was  barred  by  the  statute  of  limitations. 
{Gilbert  v.  Comstoek,  93  N.  Y.  484;  Wood  on  Limitations, 
238 ;  Bank  of  California  v.  WM,  94  N.  Y.  472 ;  Munger 
on  Application  of  Payments,  115;  Angqll  on  Limitations 
[5th  ed.]  240 ;  Gilbert  v.  Comstoek,  93  N.  Y.  483.)  The  con- 
tract was  a  valid  one.  {Jacques  v.  M.  E.  Church,  17  Johns. 
548 ;  Murphy  v.  Carpenter,  22  Hun,  15  ;  Schouler  on  Hus- 
band and  Wife,  §§  235, 394 ;  Jay  cox  v.  Caldwell,  51 K  Y.  395.) 

Gray,  J.  By  reference  to  the  testimony,  we  find  sufficient 
proof  to  sustain  the  findings  of  the  referee  as  to  the  making  of  an 
agreement  between  the  plaintiff  and  the  intestate,  her  deceased 
husband,  at  the  time  of  their  marriage ;  by  which  he  was  to 
pay  to  her  $300  a  year,  and  she  was  to  provide,  at  her  house, 
in  which  they  were  to  reside,  everything  necessary  for  a  living 
for  them  both  during  life.  Except  for  the  time  intervening 
between  November  16,  1874,  and  June  9,  1876,  when  the 
plaintiff's  part  of  this  agreement  was  assumed  and  carried  out 
by  her  son,  the  deceased  was  provided  for  according  to 
the  original  arrangement ;  but  he  had  only  contributed  the 
equivalent,  in  supplies  and  cash,  of  $80  a  year  to  the  plaintiff, 
and  the  referee  found  that  there  was  a  liability,  growing  out 
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of  this  default,  against  decedent's  estate  of  $2,400.  The 
admissions  of  the  deceased  as  to  what  was  his  agreement  with 
the  plaintiff  were  proved  by  witnesses,  to  whom,  or  in  whose 
presence  and  hearing,  they  were  made.  Two  of  the  witnesses 
had,  during  the  lifetime  of  the  deceased,  been  called  in  as 
arbiters  in  disputes  arising  between  deceased  and  plaintiff,  and 
with  her  son,  concerning  the  question  of  the  fulfillment  by  him 
of  his  obligations.  Their  evidence  is  valuable ;  not  from  their 
character  as  arbitrators,  or  because  of  their  decision  as  such, 
but  as  that  of  persons  unconnected  with  the  parties,  who  heard 
the  statements  of  the  deceased,  and  might  be  expected  to  testify 
reliably  concerning  the  transactions.  The  finding  as  to  the 
arbitration  was  quite  unnecessary  and  was  immaterial  to  the 
conclusion  ;  but  its  presence  is  not  fatal  to  the  trial.  According 
to  this  evidence,  the  deceased  at  no  time  denied  his  obligation 
to  pay  to  plaintiff  the  sum  originally  agreed  upon ;  but  what 
he  claimed  was  that,  in  addition  to  the  $80  a  year,  which  he 
had  only  been  contributing  in  money  and  supplies  towards  the 
support  of  the  household,  he  had  done  chores  and  work  about 
plaintiff's  place,  which  were  equivalent  to  the  difference 
between  what  he  had  been  paying  and  what  he  had  agreed 
to  pay.  The  contract  made  with  Brown,  plaintiff's  son,  under 
which,  for  some  nineteen  months,  he  undertook  the  furnishing 
of  supplies  to  this  household  and  received  from  the  deceased 
the  $300  a  year,  does  not  affect  the  question  of  the  liability  of 
the  deceased.  It  was  a  temporary  expedient  to  which  plaintiff 
was  a  party,  and  for  the  execution  of  which  she  rendered  her- 
self liable.  When  it  ceased,  by  mutual  consent,  husband  and 
wife  resumed  their  original  contractual  relations,  as  the  evi- 
dence shows  and  as  he  stated  to  or  in  the  presence  of  some  of 
the  witnesses.  By  its  terms  it  was  intended  as  a  "  supplement " 
to  an  ante-nuptial  agreement,  in  writing,  relating  to  their 
respective  estates,  and  was  the  reduction  to  writing  of  the  verbal 
agreement  which  we  have  mentioned.  It  did  not  have  the 
effect  of  canceling  the  intestate's  engagement,  or  of  extinguish- 
ing his  liability  towards  his  wife.  A  careful  examination  of 
the  case  satisfies  us  that  the  referee  did  not  lack  support  in  the 


1888.]  Denise  u.  Denisb.  567 

Opinion  of  the  Court,  per  Gray,  J. 

evidence  for  finding  as  he  did  as  to  the  existence  of  the  con- 
tract, its  performance  by  plaintiff  and  the  non-performance  by 
the  deceased,  and  we  pass  to  the  consideration  of  some  import- 
ant questions  argued  by  the  appellant  in  opposition  to  the 
plaintiffs  right  to  maintain  this  judgment. 

The  appellant  urges  that  the  claim  was  barred  by  the  statute 
of  limitations.  We  cannot  agree  in  this  view,  inasmuch  as  the 
payments  in  every  year  till  the  spring  of  1879,  by  the  intestate, 
prevented  the  statute  from  running.  The  case  seems  to  fall 
fairly  within  the  principle  laid  down  in  Smith  v.  Velie  (60  K" . Y. 
106) ;  wliich  was  a  case  founded  on  a  claim  for  services  rendered 
to  deceased  during  many  years  previous  to  his  decease. 
Grover,  J.  held  there  that  the  claim  at  any  and  all  times  for 
previous  services  was  an  entire  account,  that  but  a  single 
action  could  have  been  maintained  thereon  against  the  defend- 
ant, and  that  a  payment  upon  the  balance  due  the  claimant 
took  the  entire  balance  out  of  the  operation  of  the  statute. 
In  that  case,  the  intestate  had  made  payments  in  every  year  of 
various  sums  and  of  articles  of  goods  to  the  claimant,  who  was 
his  housekeeper,  and  such  were  considered  as  applications  upon 
the  balance  he  owed  her,  as  her  services  were  continuous. 

The  appellant  insists  there  was  an  error  in  the  reception  of 
evidence.  The  plaintiff  was  asked :  "  From  the  date  of  your 
marriage  to  November  16,  1874,  who  provided  the  necessaries 
for  the  house  and  the  support  of  the  family  ?  "  This  question 
was  objected  to  as  being  within  the  provisions  of  section  829 
of  the  Code  of  Civil  Procedure ;  the  objection  was  overruled 
and  the  defendant  excepted.  The  witness  answered :  "  We 
both  did  it ;  he  got  some  things  and  I  got  the  rest."  We  do 
not  think  the  question  was  open  to  the  objection  that  it  neces- 
sarily called  for  her  version  of  transactions  between  herself 
and  decedent.  In  fact  nothing  was  deducible  from  the  mere 
question  as  to  the  person  or  the  transaction.  The  answer  to  a 
question  not  in  itself  objectionable  on  legal  grounds,  if  con- 
travening any  rule  of  evidence,  may  be  stricken  out  upon  a 
motion  to  that  effect,  and  such  is  the  proper  practice ;  and  an 
objection  to  a  question,  based  on  the  ground  which  such  a 
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motion  would  take,  is  not  sufficient  where  the  question  itself 
is  not  suggestive  of  the  objection.  But  we  do  not  think  the 
answer  falls  within  the  prohibitory  rule  of  the  statute  as  to 
evidence  of  personal  transactions  with  a  decedent.  It  does 
not  really,  or  by  ordinary  construction,  involve  such  a  personal 
transaction  between  plaintiff  and  the  intestate.  It  does,  of 
course,  involve  testimony  that  the  decedent  did  provide  neces- 
saries for  the  support  of  the  family ;  but  not  that  it  was  the 
consequence  of  any  agreement  or  arrangement  at  the  time 
with  plaintiff.  It  is  the  statement  of  a  fact  of  which  the 
witness  had  knowledge ;  not  of  a  transaction  between  her  and 
the  deceased.  Further,  it  is  clear  that  the  answer  was  in  favor 
of  the  defendant,  and  he  was  not  prejudiced  or  aggrieved  by  it. 

The  only  remaining  point  which  we  think  should  be  men 
tioned  is  the  appellant's  claim  that  it  was  error  to  award  costs 
and  disbursements  to  the  claimant  at  Special  and  General 
Terms.  By  section  37  of  article  %  chapter  6,  part  2  of  the 
Revised  Statutes,  it  is  provided  that  upon  a  reference,  under 
the  statute,  of  a  claim  presented  to  an  executor  or  adminis 
trator  against  the  estate  of  the  decedent,  the  proceedings  shall 
be  the  same  as  in  an  action  in  which  the  court  might,  by  law, 
direct  a  reference,  and  the  court  to  whom  the  referee  reports, 
may  adjudge  costs  as  in  an  action  against  executors.  Under 
sections  1835  and  1836  of  the  present  Cod6,  appellant  argues 
that  costs  may  only  be  awarded  in  such  a  case  as  this  where 
the  claim  had  been  presented  within  the  time  limited  for  the 
presentation  of  claims  against  the  intestate's  estate,  and  that, 
as  this  claim  was  not  presented  till  after  that  time,  the  court 
had  no  power  to  award  costs  to  this  claimant. 

In  Fidd  v.  Field  (77  N.  T.  294),  it  was  held  that  "the 
notice  for  the  presentation  of  claims  is  for  the  protection  of 
executors  and  the  estates  which  they  represent,  and  there  is  no 
legal  obligation  to  give  it  at  all."  "What  the  statute  intends,  and, 
as  we  think,  has  provided  for,  is  that  the  executors  or  admin- 
istrators shall  have  a  reasonable  time  to  examine  the  claim,  and 
that  neither  they  nor  the  estate  shall  be  subjected  to  costs 
unnecessarily.     Section  1836  of  the  Code  of  Civil  Procedure 
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has  reference  to  the  previous  section,  1835,  which  speaks  of 
an  action  brought  against  an  executor  or  administrator  in  his 
representative  capacity.  The  present  case  is  that  of  a  special 
proceeding  under  the  statute,  where  the  determination  of  the 
matter  was  referred  by  the  consent  of  both  parties  and  is  not 
controlled  by  section  1836. 

While  the  circumstances  connected  with  the  growth  of  this 
claim  may  be  such  as  to  deprive  it  of  any  particular  force  as 
an  appeal  to  the  sympathies,  we  are  not  at  liberty  to  disregard 
its  foundation  in  a  legal  right. 

We  have  not  overlooked  any  part  of  the  very  ingenious 
argument  of  appellant's  counsel,  and,  for  the  reasons  we  have 
stated,  the  judgment  appealed  from  should  be  affirmed,  with 
costs. 

All  concur. 

Judgment  affirmed. 


William  M.  Kingsland,  as  Sole  Surviving  Trustee,  etc., 
Appellant,  v.  The  Mayor,  Aldermen  and  Commonalty  of 
the  City  of  New  York  et  aL,  Respondents. 

In  an  action  to  recover  damages  for  the  destruction  of  plaintiff's  wharf- 
right,  consequent  upon  the  construction  by  the  city  of  New  York,  under 
the  act  of  1871  (Chap.  574,  Laws  of  1871,  amending  chap.  187,  Laws  of 
1870),  of  an  exterior  line  of  docks,  it  appeared  that  plaintiff  was  the 
owner  of  the  wharf-right  for  the  length  of  the  bulk-head  between  two 
piers  in  the  Hudson  river,  which  bulk-head  formed  part  of  the  water 
line  of  West  street.  In  1861  the  common  council  of  the  city  passed 
a  resolution  giving  to  the  then  owners  of  said  wharf-right  permis- 
sion "  to  pile  and  bridge  out  for  a  distance  of  thirty-five  feet  beyond 
the  bulk-head."  Said  owners  built  a  platform  on  piles  extending  out 
thirty-five  feet  into  the  river.  Subsequently  permission  was  given  by 
the  common  council  to  a  steamship  company,  lessees  of  the  bulk-head 
and  owners  of  one  of  the  adjoining  piers,  to  build  a  platform  in  front 
of  the  bulk-head  extending  sixty-five  feet  westerly,  and  upon  this  to  build 
a  shed,  the  permission  so  given  to  be  operative  only  during  the  pleasure 
of  the  city.  Said  lessees  built  a  platform  seventy  feet  out  from  the  line  of 
the  old  platform  and  upon  this  built  a  shed,  using  the  old  platform  as  a 
Siokels—  Vol.  LXV.    72 
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means  of  approach.  This  extension  was  built  after  the  adoption  by  the 
city  of  the  plan  of  harbor  improvements  provided  for  by  said  act  of 
1871.  Held,  that  the  value  of  the  use  of  said  platform  could  not  properly 
be  taken  into  consideration  as  an  incident  of  the  wharf-right  as,  first, 
the  permission  originally  given  was  in  contravention  of  existing  laws, 
and  so  was  unlawful  and  void  (Chap.  80,  Laws  of  1798;  chap.  139,  Laws 
of  1801;  chap.  878,  Laws  of  1873);  second,  if  lawful,  it  was  merely  a 
license,  revocable  in  its  nature,  and  the  value  of  its  use  was  a  pure 
gratuity  while  the  permission  lasted;  third,  the  extension  was  forbidden 
by  the  act  of  1871,  because  inconsistent  with  the  plan  adopted. 

Also,  held,  that  plaintiff  acquired  no  right  to  the  use  of  the  platforms  or 
to  claim  damages  for  their  destruction  under  the  act  of  1875  (Chap.  249, 
Ijaws  of  1875),  authorizing  the  department  of  docks  to  grant  permits  for 
the  maintenance  and  construction  of  sheds,  and  legalizing  existing 
structures  upon  piers  and  bulk-heads;  as  the  act  in  no  respect  authorized 
platforms  and  sheds  beyond  the  bulk-head  line,  and  the  permits  were 
revocable  in  their  nature. 

Also,  held,  that  when  the  city,  acting  under  the  law  of  1871,  adopted  a 
plan  which  involved  the  termination  of  all  private  ownership  of  docks,  and 
wharves  and  in  the  progress  of  the  improvement  directed  the  removal  of 
the  platforms  and  shed,  it  revoked  plaintiff's  license;  that  such  action  on 
the  part  of  the  city  operated  to  destroy  plaintiff's  wharf-right,  and  for  that, 
and  also  the  right  of  preferential  use  by  steamship  lines  attached  to  his 
bulk-head  by  statute  (Chap.  261,  Laws  of  1858),  he  was  entitled  to  com- 
pensation ;  but  not  for  the  revocation  of  the  license  or  deprivation  of 
the  use  of  the  platforms  and  shed. 

(Argued  June  14,  1888;  decided  October  28,  1888.) 

Appeal  from  order  of  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  January  19, 1887, 
which  reversed  a  judgment  in  favor  of  plaintiff,  entered  upon 
the  report  of  a  referee  and  ordered  a  new  trial.  (Reported 
below,  45  Hun,  198). 

This  action  was  originally  brought  by  plaintiff,  as  sole  sur- 
viving trustee  under  the  will  of  Daniel  C.  Kingsland,  deceased, 
to  restrain  defendants  from  further  filling  in  and  to  require  them 
to  remove  a  bulk-head  erected  and  solid  filling  deposited  by  them 
in  front  of  plaintiff's  bulk-head  on  the  Hudson  or  North  river, 
and  to  recover  damages.  By  agreement  of  the  parties  the 
action  was  considered  and  tried  as  one  to  recover  compensa- 
tion for  the  value  of  plaintiff's  rights. 

Plaintiff  claimed  under  two  conveyances  from  the  city  known 
as  "water grants,"  conveying  lots  under  water,  together  about 
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104  feet  wide  on  the  westerly  side.  The  grants  contained  cove- 
nants on  the  part  of  the  grantees  to  build  a  good  and  sufficient 
wharf  or  street  seventy  feet  wide,  to  be  called  West  street,  in 
front  of  and  contiguous  to  the  westerly  end  of  the  premises 
granted,  the  same  to  remain  a  public  wharf  or  street.  Each  grant 
contained  a  covenant  on  the  part  of  the  grantor  that  the  grantee 
on  fulfilling  and  keeping  the  covenants  on  his  part  "  shall  and 
lawfully  may  from  time  to  time,  and  at  all  times,  forever  here- 
after fully  have,  use  and  enjoy  *  *  *  all  manner  of 
wharfage,  cranage,  advantages  and  emoluments  growing  or 
accruing  by  or  from  said  wharf  or  street."  Subsequently  the 
wharf  or  street  was  constructed  as  required  by  the  grant. 

Under  the  act  (Chap.  383,  Laws  of  1870,  as  amended  by  chap. 
574,  Laws  of  1871),  and  in  carrying  out  the  plan  adopted  by 
the  department  of  docks  a  new  bulk-head  line  was  erected  on 
a  line  parallel  with  the  west  line  of  West  street,  distant  about 
180  feet  westerly  therefrom,  and  the  intervening  space  was 
filled  in. 

The  further  material  facts  are  stated  in  the  opinion. 

William  W.  MacFcvrlcmd  for  appellant.  Where  property 
is  condemned  in  the  exercise  of  the  sovereign  power  of  eminent 
domain  for  what  the  law  recognizes  as  a  public  use,  the  owner 
is  entitled  to  a  full  measure  of  compensation.  The  rule  by 
which  that  compensation  is  determined  is  market-value,  when- 
ever that  rule  is  available.  {In  re  F.  St.,  19  Wend.  649 ;  In 
re  W.  cfe  A.  St.,  19  id.  690  ;  Tray  cfe  Boston  R.  R.  Co.  v.  Lee, 
13  Barb.  169;  In  re  W.  G.  L.  cfe  W.  Co.,  27  Hun,  116; 
Henderson  v.  N.  T.  C.  R.  R.  Co.,  78  N.  Y.  423;  In  re 
N.  Y.  <&  W.  S.  R.  R.  Co.,  29  Hun,  611 ;  B.  &  R.  MiU  Co. 
v.  Newmwrt,  11  Pick.  467 ;  Sedgwick  on  Dam.  [7th  ed.]  vol. 
2,  569,  note;  2  Montesquieu's  Spirit  of  Laws,  174.)  The 
defendants,  by  their  omission  to  call  any  witnesses  to  controvert 
or  even  mitigate  the  testimony  of  the  experts  that  the  property 
is  worth  at  least  the  amount  found  by  the  referee,  admitted  its 
truth.  (Lawson's  Presumptive  Ev.  120 ;  1  Greenleaf  s  Ev.  §  37.) 
There  is  no  rule  of  law  which  in  this  particular  case  denies  to 
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the  plaintiff  the  market-value  of  his  property  and  prescribes 
another  and  arbitrary  measure  of  compensation.  {Lcmgdan 
Case,  93  N.  Y.  137 ;  Act  of  1871,  §  99;  William*  Case,  105 
N.  Y.  437  ;  Smith  v.  Rochester,  92  id.  463.)  The  court  below 
erred  in  supposing  that  the  market-value  proved  had  any  rela- 
tion to  profits  or  emoluments  that  might  arise  out  of  extensions 
beyond  the  bulk-head  line  sheds,  or  the  power  to  appropriate 
the  property  to  exclusive  use.  (In  re  N.  Y.  dk  W.  S.  R.  R. 
Co.,  29  Hun,  610.)  No  right  or  title  can  take  root  in  a  forci- 
ble entry.  •  (Mackeldy's  Roman  Law,  166,  §  200 ;  id.  199, 
§226;  id.  208,  §  254.) 

James  C  Carter  and  Frank  A.  Irish  for  respondents. 
Under  the  circumstances,  this  court  will  sanction  a  judgment 
for  damages,  based  upon  and  including  the  permanent  value 
of  the  plaintiff's  property  rights.  (Lahr  v.  Met  El.  R.  R.'Co., 
104  N.  Y.  268, 293, 294 ;  Henderson  v.  N.  Y.  C.  R.  R.  Co.,  78 
id.  423 ;  Lcmgdon  v.  Mayor,  etc.,  28  Hun,  159 ;  93  N.  Y.  122, 
179.)  Plaintiff,  having  elected  to  sue  for  the  value,  cannot 
also  hold  the  defendants  to  any  measure  or  rule  of  damages 
applicable  to  a  trespasser.  ( JJUne  v.  N.  Y.  C.  &  II  R.  R. 
R.  Co.,  101 N.  Y.  98, 123.)  Upon  condemnation  proceedings 
had  by  the  defendants,  under  the  act  of  1871,  the  plaintiff 
would  not  have  been  entitled  to  compensation,  based  upon 
the  continued  maintenance  of  the  shedded  platform  on  the 
city's  land,  and  the  exclusive  use  resulting  therefrom,  or  upon 
the  chance  or  possibility  of  maintaining  the  same  or  of  erecting 
other  shedded  platforms.  (Ex  parte  Miller,  2  Hill,  418 ; 
Fox  v.  Cincinnati,  104  U.  S.  783 ;  Hubba/rd  v.  City  of  Toledo, 
21  Ohio  St.  379 ;  Erkenbrecher  v.  Cincinnati,  2  Gin.  Sup. 
Ct.  R.  412 ;  Fishback  v.  Woodruff,  54  Ind.  102.)  It  is  not 
open  to  plaintiff  to  inquire  into  the  reason  why  the  board  of. 
docks  revoked  the  license  to  maintain  the  shedded  platform, 
or  to  call  them  to  account  for  doing  so.  Having  expressly 
reserved  the  power  to  revoke  this  license,  they  are  entitled  to 
do  so,  even  arbitrarily  if  they  choose.  The  plaintiff's  rights 
are  completely  subordinate  to  this  power  or  condition  reserved 
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in  the  license  itself.  {Dermott  v.  State,  99  N.  Y.  101; 
Ex  parte  Miller,  2  Hill,  418;  Mattoon  v.  Monroe,  21  Hun, 
74,  79 ;  Burbomk  v.  Fay,  5  Lans.  397,  401 ;  65  N.  Y.  57.) 
The  license  in  question  has  been  actually  and  sufficiently 
revoked.  It  did  not  require  an  express  notice  or  resolution  to 
revoke  it.  {Ex  parte  Miller,  2  Hill,  418.)  The  shed  and 
platform  in  (juestion  were  originally  prohibited  by  section  6, 
chapter  574  of  the  Laws  of  1871.  {People  v.  Mattory, 
46  How.  281;  Comrs.  of  Pilots  v.  Clark,  33  N.  Y.  251.) 
The  license  to  build  them,  even  if  it  were  valid  when  granted, 
must,  from  its  form,  be  considered  to  have  been  revocable  in 
its  nature.  {Haldeman  v.  Perm.  R.  R.  Co.,  50  Penn.  St.  425, 
440;  State  Reservation  Case,  16  Abb.  N.  C.  183,  note.) 
In  deciding  what  should  be  awarded  to  plaintiff  as  just  com- 
pensation for  his  property  taken  by  the  public,  neither  the 
purpose  to  which  it  was  then  applied  nor  his  intention  in 
relation  to  its  future  enjoyment  is  to  be  considered ;  the  proper 
inquiry  is,  what  is  the  value  of  the  property  for  the  most 
advantageous  uses  to  which  it  may  be  applied  %  {In  re  F.  St., 
17  Wend.  651,  670 ;  In  re  N.  Y.  L.  <&  W.  R.  R.  Co.,  33  Hun, 
644;  27  id.  116;  Trustees  of  College  Point  v.  Dennett, 
5  T.  &  C.  217;  Boom  Co.  v.  Patterson,  98  IT.  S.  407; 
Central  Pacific  R.  R.  Go.  v.  Pearson,  35  Gal.  247 ;  Eddings 
v.  Seabrook,  12  Rich.  Law  [S.  C]  504,  510 ;  Burt  v.  Wiggles- 
worth,  117  Mass.  302;  8.  W.  &  S.  Railway  Co.  v.  AheU,  18 
Mo.  App.  632;  Union,  etc.,  Co.  v.  Moore,  18  Ind.  458; 
Moulton  v.  Newburyport  Water-works,  137  Mass.  163,  167.) 
In  all  cases  involving  the  exercise  of  the  right  of  eminent 
domain,  where  the  question  has  arisen,  the  courts  have  held 
that  the  use  of  the  property  of  the  public,  enjoyed  by  its  license 
or  sufferance,  although  entitled  to  be  protected  as  against 
every  one  except  the  state,  gives  rise  to  no  claim  against  the 
state  or  its  grantee  when  the  state  desires  to  resume  its  use  for 
public  purposes.  {People  ex  rd.  Loorrds  v.  Canal  Apprs.,  33 
N.  Y.  461 ;  Crill  v.  City  of  Rome,  47  How.  398 ;  People  v. 
Tibbits,  19  N.  Y.  523 ;  16  Abb.  K  C.  159 ;  Patten  v.  N.  Y. 
El.  R.  R.  Co.,  3  id.  306,  325,  344;  Hatch  v.  C.  dk  I.  R.  R. 
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Co.,  18  Ohio  St.  92.)  This  suit  having  been  instituted  as  a 
method  of  ascertaining  and  recovering  the  value  of  the  property 
rights  in  the  same  manner  as  it  would  be  ascertained  and  paid 
for  in  a  proceeding  instituted  for  the  condemnation  of  those 
rights  to  public  use,  the  value  must,  therefore,  be  ascertained 
in  like  manner  as  it  would  be  in  a  proceeding  of  the  latter 
character ;  otherwise  the  action  cannot  be  maintained  at  all. 
(Ulme  v.  IT.  Y.  C.  R.  R.  Co.,  101  N.  Y.  98.)  It  is  incom- 
petent for  the  court  to  give  to  the  action  the  shape  in  which 
it  can  alone  be  maintained  and  which  both  parties  wish  it  to 
assume.  An  injunction  will  uot  be  awarded  if  the  value  cor- 
rectly ascertained  is  paid,  and  it  may  be  ordered  that  upon 
such  payment  the  incorporeal  right  be  conveyed.  {Henderson 
v.  &.  Y.  G.  R.  R.  Co..  78  N.  Y.  423 ;  Lahr  v.  Met.  El.  R. 
R.  Co.,  104  id.  268,  293.)  A  tenant  at  will  (which  is  what 
the  plaintiff  was),  may  recover  substantial  damages  against 
the  man  who  wrongfully  ousts  him.  {Ex  parte  Miller,  2  Hill, 
418.)  Plaintiff's  right  to  maintain  a  platform  and  shed  having 
ceased  it  could  no  longer  be  the  subject  of  compensation. 
(Dermott  v.  State,  99  K  Y.  101,  108,  109.)  The  referee  hi 
making  his  award  erred  in  holding  that  the  value  is  not  to  be 
determined  by  a  reference  to  the  revenue  which  the  owner 
might  derive  from  the  bulk-head  when  used  for  the  sole  pur- 
pose mentioned  in  the  grant,  but  by  reference  to  the  revenue 
which  he  might  derive  from  it  when  it  was  viewed  as  capable 
of  having  the  shedding  privilege  attached  to  it.  {Fox  v.  Cin- 
dnnati,  104  U.  S.  783  ;  Hubbard  v.  City  of  Toledo,  21  Ohio 
St.  379 ;  Erkenbrecher  v.  Cincinnati,  2  Cinn.  Sup.  Ct.  412 ; 
Mattoon  v.  Monroe,  21  Hun,  74,  79;  Burbank  v.  Fay, 
5  Lans.  397,  401 ;  S.  (7.,  65  N.  Y.  57.) 

Finch,  J.  We  have  already  determined  that  the  destruction 
of  the  wharf  rights  belonging  to  private  owners,  consequent 
upon  the  construction  by  the  city,  under  the  act  of  1871,  of 
an  exterior  line  of  docks  owned  and  controlled  by  the  munici- 
pality, involved  the  necessity  of  compensation  to  such  owners 
for  the  property  rights  thus  taken  away.     {Lcmgdon  v.  Mayor y 
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etc.,  93  N.  Y.  129  ;  Williams  v.  Mayor,  etc.,  105  id.  419.)  What 
shall  be  the  measure  and  basis  of  that  compensation  is  the 
question  now  presented,  and  in  a  form  which  excludes  damages 
for  a  tort  or  redress  for  a  wrong,  but  treats  the  case  solely  as 
one  in  which  the  city  takes,  by  right  of  eminent  domain,  the 
private  property  destroyed,  and  is  simply  bound  to  pay  the 
fair  and  just  value  of  what  it  has  taken.  The  parties  litigant 
disagree  widely  as  to  that  value,  and  mainly  because  certain 
privileges  and  incidental  conveniences  have  become  associated 
with  the  wharf  rights  as  owned  and  possessed,  and  have  added 
enormously  to  the  prices  along  the  water  front. 

Originally,  as  we  have  elsewhere  said,  the  duty  of  building 
wharves  and  exterior  streets  and  filling  out  to  them,  was 
imposed  upon  the  riparian  owners,  and  was,  perhaps,  for  a 
time,  more  of  a  burden  than  a  benefit,  since  such  owner  gained 
no  exclusive  rights  in  the  wharf  at  his  water  front  beyond 
that  of  the.  sums  payable  as  wharfage,  cranage  and  dockage  by 
the  vessels  enjoying  its  use.  The  wharf  or  exterior  street  was 
a  public  wharf,  open  to  the  commerce  of  the  port,  and  the 
free  passage  of  the  people ;  and  authority  to  incumber  it  was 
not  only  wanting  from  its  inherent  nature  arid  character, 
but  any  such  incumbrance  was  positively  forbidden  by  statute. 
Nevertheless,  the  needs  and  convenience  of  commerce,  and  the 
persistent  encroachments  of  private  interest  gradually  pushed 
aside  the  prohibition  of  the  law,  or  modified  its  restraints  by 
ne\y  legislation.  Lines  of  steamers  sought  and  obtained 
exclusive  privileges  at  particular  wharves,  paying  rentals 
therefor,  which  steadily  grew  to  very  large  amounts.  They 
needed  also  sheds  to  cover  and  protect  their  freight,  and  these 
were  built  not  only  upon  the  piers  but  upon  piles  driven 
into  the  land  under  water  in  front  of  the  wharves  which 
bounded  the  exterior  street.  These  constructions  gradually 
converted  the  public  Wharf  into  what  became,  practically,  and 
for  the  time  being,  a  private  ownership,  the  price  of  which 
steadily  increased  as  it  encroached  upon  the  public  right,  and 
fed  upon  the  submission  and  endurance  of  the  municipality. 

This  gradual  progress  toward  the  ultimate  result  and  the 
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character  of  the  privileges  obtained  may  be  usefully  studied 
in  connection  with  the  history  of  plaintiffs  wharf  right,  for 
the  value  of  which  this  action  is  brought.     It  was  situated 
between  two  piers  numbered  44  and  45,  respectively,  and  was 
a  bulk-head  forming  the  water  line  of  the  exterior  street  known 
as  West  street,  and  had  a  length  between  the  two  piers  of  a 
few  inches  over  104  feet.     The  city  had  constructed   and 
owned  pier  45,  which  was  at  the  foot  of  Charlton  street,  and 
the  ownership  of  pier  44  was  in  persons  other  than  the  plaintiff 
or  his  predecessors.     They  have,  therefore,  simply  a  wharf- 
right  for  the  length  of  the  bulk-head  between  the  two  piers. 
No  vessel  exceeding  that  length  could  lie  at  the  wharf  for  the 
purpose  of  loading  or  unloading,  and  its  use  was  consequently 
confined  to  canal  boats  and  the  smaller  class  of  vessels  carry- 
ing brick  or  lumber.     Its  separate  value  as  a  wharf  was, 
therefore,  small.     It  was  rented  in  1866  in  connection  with 
the  upland  lots  used  as  a  lumber  yard  for  a  total  of  $3,000  a 
year ;  a  provision  in  the  lease  indicating  that  the  wharfs  pro- 
portion of  the  annual  rent  was  $1,000.     As  late  as  about  1872 
the  lessees  sublet  the  wharf  for  the  last  year  of  their  lease  for 
$800.     And  this  moderate  rental,  but  little  more  than   the 
wharfage  possible  of  collection,  was  charged  and  paid,  although 
two  things  happened  which  added  to  the  usefulness  of  the 
property.     In  1852  the  city,  by   resolution  of  its  common 
council,  permitted  the  owner  of  the  bulk-head  to  bridge  out, 
as  it  was  called,  or  build  a  platform  on  piles  extending  thirty- 
five  feet  from  the  bulk-head  line,  which  construction  practically 
extinguished  the  wharf  right  as  it  was  granted,  or  pushed  it 
to  the  outer  edge  of  the  platform,  and  so  gave  to  the  owner 
an  area  for  the  landing  and  movement  of  freight  outside  of 
the  exterior  street.     This  platform  stood  upon  the  city's  land 
under  water,  and  the  value  of  its  use  as  an  incident  of  the 
wharf  right  was  a  pure  gratuity  to  the  wharf  owner  while  the 
permission  lasted.     That  permission,  however,  was  unlawful 
and  void,  and  both  given  and  acted  upon  in  direct  defiance  of 
the  existing  statutory  prohibitions.     The  law  of  1798,  which 
was  then  in  force  (Chap.  80),  and  the  act  of  1801  {Chap.  129, 
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§  10),  and  Laws  of  1875  (Chap.  378),  forbade  any  structures, 
except  piers  and  bridges  connecting  them  with  the  street,  out- 
side of  the  bulk-head  line  or  line  of  solid  filling,  and  the  city 
had  no  power  to  grant  the  permission  given,  and  the  wharf 
owner  acquired  no  rights  under  it.  Beyond  that  the  permission, 
even  if  lawful,  was  merely  a  license  and  revocable  in  its 
nature,  a  privilege  which  the  city. might  withdraw  at  any 
moment,  and  which  it  was  its  duty  to  withdraw. 

But  the  pressure  of  lines  of  steamships  for  fixed  and  per- 
manent accommodations  along  the  water  front  led  in  1858 
to  the  enactment  by  the  legislature  of  a  law  which  did  add 
value,  to  the  wharves  and  bulk-heads  as  sources  of  profit  and 
revenue.  That  act  (Chap.  249),  provided,  in  substance,  for 
what  may  be  called  a  preferential  use  by  steamboat  lines  when 
lessees  of  a  pier  or  bulk-head.  It  gave  them  the  exclusive  use, 
so  far  as  needed,  for  conducting  their  business,  and  left  the 
wharf  open  to  the  public  only  when  not  needed  for  the  boats 
of  the  line.  Of  course  this  reservation  of  a  public  right  was 
rather  formal  than  real,  and  the  preferential  use  became,  in 
fact,  an  exclusive  use,  since  the  lessee  would  be  sure  always  to 
need  the  dock  facilities,  and  the  public  would  avoid  a  wharf 
from  which  they  were  liable  at  any  moment  to  be  removed. 
This  privilege  of  exclusive  use  was  a  governmental  regulation, 
indicating  a  settled  and  permanent  policy,  and  over  which  the 
city  had  no  control.  It  necessarily  added  value  to  every  bulk- 
head or  pier  which  the  steam  commerce  of  the  port  desired  to 
lease  and  occupy,  for  it  gave  that  commerce  a  permanent  home 
at  the  water  front,  and  secured  to  it  undisturbed  facilities  for 
the  transaction  of  its  business.  Previous  legislation  had  gone 
no  further  than  to  permit  the  assignment  of  classes  of  vessels 
to  specific  localities,  but  leaving  their  rights  at  such  points 
equal  and  without  preference.  The  act  of  1858  gave  to  the 
owner  of  a  pier  desirably  situated,  and  at  which  the  largest 
steamers  could  lie  and  receive  or  discharge  their  cargo,  a  rental 
value  much  beyond  the  mere  wharfage  collectible  by  law. 
And  wherever  a  bulk-head  was  adjacent  to  a  pier  thus  occupied 
Sickels — Vol.  LX V.    73 
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it  became  a  desirable  acquisition  to  the  steamboat  company 
occupying  the  pier.  A  lease  of  it  would  enable  such  company 
to  control  the  entire  slip  or  basin.  They  could  push  their 
vessels  up  to  the  bulk-head  and  occupy,  in  addition  to  the  area 
of  their  pier,  the  one  hundred  feet  of  wharf  forming  the 
shore  boundary  for  the  reception  or  discharge  of  cargo.  So 
much  they  could  do  lawfully,  and  it  is  not  at  all  impossible 
that  a  bulk-head  so  situated  had  a  somewhat  greater  value  for 
purposes  of  a  lease  to  a  steamer  line  than  the  annual  wharfage 
fixed  by  law.  This  increment  of  value,  if,  in  fact,  it  existed, 
was  a  legal  incident  of  the  wharf  right  which  belonged  to  the 
wharf  owner,  which  did  not  depend  upon  any  discretion  of 
the  municipality  and  which  was  taken  from  him  when  his 
wharf  right  was  destroyed.  ,  Whether  it  added  much  or  little 
to  the  value  of  that  right  we  cannot  accurately  determine  from 
the  evidence. 

In  1871  (Chap.  574),  the  city  charter  of  the  previous  year 
was  amended  so  as  to  change  the  whole  dock  system  of  the 
harbor.  The  law  provided  for  a  plan  which  should  girdle 
the  city  with  new  wharves  and  piers,  belonging  wholly  to  the 
municipality,  and  ending  all  private  ownerships  along  the  water 
front.  The  wharves  of  private  owners  were  to  be  purchased 
by  agreement,  or  taken  in  the  ordinary  manner  by  proceedings 
under  the  right  of  eminent  domain.  Those  rights,  thus  to  be 
obtained,  were  described  in  the  act  as  "  any  rights,  terms,  ease- 
ments and  privileges  pertaining  to  any  wharf  property  in  said 
city  and  not  owned  by  said  corporation."  Whatever  could  be 
held  against  the  public  was  to  be  bought  or  taken,  but  what 
could  not  was  already  in  their  ownership  or  control.  The  act 
vested  in  the  department  of  docks  authority  over  the  whole 
system  and  enacted  that  "  from  the  time  of  the  adoption  of 
said  plan  no  wharf,  pier,  bulk-head,  basin,  dock,  slip  or  any 
wharf,  structure  or  superstructure,  shall  be  laid  out,  built  or 
rebuilt,  within  such  territory  or  district  except  in  accordance 
with  such  plan."  At  this  date  sheds  existed  on  many  piers 
leased  by  steamer  lines,  and  which  excluded  the  last  oppor- 
tunity of  anything  like  a  public  use  and  made  them,  in  effect, 
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completely  private  wharves.  These  sheds,  whether  erected 
with  or  without  the  assent  of  the  city,  were  unlawful  and  a  vio- 
lation of  positive  law.  In  People  v.  Mdttory  (2  S.  C.  [T.  &  0.] 
76 ;  46  How.  Pr.  281),  the  question  was  raised.  An  attempt 
was  made  to  argue  from  the  use  of  the  word  "  structures  n  in 
the  act  of  1 871,  an  intention  to  legalize  existing  sheds  and  ratify 
their  construction.  The  attempt  failed.  The  court  held,  and 
I  think  with  entire  accuracy,  that  the  act  of  1871  in  no  manner 
made  lawful  the  erection  of  sheds  upon  piers  or  bulk-heads ; 
that  no  authority  existed  for  their  construction ;  and  that  they 
were  forbidden  by  positive  law. 

In  1872  the  Inman  line  of  ocean  steamships  were  lessees  of 
pier  45  and  had  covered  it  substantially  with  a  shed.  They 
had  done  this  with  the  assent  of  the  city,  which  could  give  no 
lawful  assent,  and  were  maintaining  upon  the  pier  a  convenient 
and  useful  but  illegal  structure.  They  had  rented  plaintiffs 
bulk-head  from  his  lessees  for  a  moderate  rent  to  get  rid  of 
the  lumber  commonly  piled  upon  it,  and  which  threatened 
danger  of  fire  and  became  the  hiding  place  of  tramps.  They 
conceived  a  plan  for  getting  additional  shed  room  which 
involved  the  complete  extinction  of  plaintiffs  wharf  right. 
Simultaneously  they  did  two  things.  They  rented  the  bulk- 
head for  $5,000  a  year,  and  got  permission  from  the  common 
council  to  build  a  platform  running  the  whole  length  of  the 
bulk-head  and  extending  sixty-five  feet  west  over  the  water, 
and  upon  this  to  build  a  shed.  Not  only  was  this  permission 
without  legal  authority  and  incapable  of  transferring  any  legal 
right,  but  the  action  under  it  seems  to  have  transcended  the 
permission.  The  agent  of  the  company  testifies  that  he  built 
the  platform  out  over  the  water,  not  sixty-five  feet  in  width 
from  the  bulk-head  line,  but  seventy  feet  from  the  line  of  the 
old  platform,  and  on  that  extension  built  the  shed  and  used 
the  old  platform  as  a  means  of  approach.  It  is  agreed  that 
the  plan  provided  for  in  the  law  of  1871  was  formally 
adopted  in  April  of  that  year.  The  extension  was 
built  after  the  adoptipn  of  that  plan,  and  was  for- 
bidden by  the  act  of  1871,  because  inconsistent  with  the  plan 
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adopted,  as.  well  as  by  the  existing  laws  which  fixed  the  bulk- 
head line  and  forbade  any  structures  beyond  it  except  piers 
and  their  approaches.  In  this  manner  the  lessees  destroyed 
the  wharf  right  and  occupied  the  city's  land  under  water  for 
a  shipping  warehouse,  and  it  was  for  this  illegal  use  that  it 
paid  its  rent  to  the  wharf  owner,  he  consenting  to  the  lawless 
act  and  charging  a  large  price  for  that  use.  The  MaUory 
Case  was  decided  in  1873,  and  the  decision  inspired  alarm 
among  the  wharf  owners  and  their  lessees,  who  saw  the  true 
character  of  their  encroachments  disclosed;  and  they  appealed 
to  the  legislature,  moved  largely  by  their  personal  interests,  but 
pleading  the  necessities  of  the  growing  commerce  of  the  port. 

In  1875  an  act  was  passed,  comrndnly  known  as  "  the  shed- 
ding act,"  which  authorized  the  department  of  docks  to  grant 
permits  for  the  maintenance  and  construction  of  sheds  upon 
the  piers  or  bulk-heads,  but  these  permissions  were  revocable 
in  their  nature,  without  consideration,  and  expressly  subject 
to  the  rules  and  regulations  of  the  department  of  docks  to 
whose  discretion  the  matter  was  confided.  The  act  of  1875 
gives  no  help  to  the  plaintiff's  case  for  two  reasons.  It 
authorized  permits  for  sheds  upon  piers  or  bulk-heads,  but  in 
no  respect  authorized  platforms  beyond  the  bulk-head  line  and 
sheds  upon  them,  and  it  expressly  saved  and  preserved  the 
prohibition  of  1871.  Besides,  the  permit  of  the  Inman  line 
was  given  in  1872,  and  while  the  act  of  1875  legalized  exist- 
ing structures  on  the  piers  or  bulk-heads,  it,  in  legal  effect, 
merely  ratifies,  if  that  be  possible,  the  previous  permission 
under  which  the  structure  was  built,  and  that  permission  was 
in  terms  revocable  and  running  only  during  the  pleasure  of 
the  city. 

Our  investigation  thus  far  discloses  that  the  plaintiff,  as 
owner  of  his  wharf  right,  was  entitled  to  the  wharfage  which 
it  yielded,  and  such  added  value  as  its  privilege  of  preferential 
use  when  leased  to  the  adjoining  steamboat  line  would  give  it, 
but  beyond  that  had  no  other  right  as  incident  to  his  ownership. 
Neither  he  nor  his  lessees  had  any  right  to  the  platform  or  the 
shed  upon  it,  and  could  be  stripped  of  both  at  any  moment  by 
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an  appeal  to  the  law,  or  without  that  by  a  revocation  on  the 
part  of  the  city. 

That  revocation  came.  The  city  acted  under  the  law  of 
1871  by  adopting  a  plan  which  involved  the  termination  of  all 
private  ownership  of  docks  and  wharves  and  the  construction 
of  a  new  outer  line.  The  improvement  finally  reached 
Charlton  street.  The  municipality  directed  the  removal  of 
the  platform  and  shed  in  front  of  plaintiff's  bulk-head,  and 
by  that  direction  and  the  action  taken  under  it  effectually 
revoked  plaintiff's  license,  if  that  needed  to  be  revoked,  which 
was  never  lawful  at  all  and  never  had  any  right  behind  it. 
The  city  also  constructed  a  new  bulk-head  in  front  of  plaint- 
iff's wharf,  cutting  the  latter  off  from  the  water  and  destroying 
access  by  solid  filling.  By  this  latter  process  it  took  plaintiff's 
wharf  right  with  its  lawful  incidents ;  and  if  the  judgment 
which  he  recovered  had  embraced  no  more  than  the  value  of 
that,  we  should  affirm  it  without  hesitation.  But  much  more 
than  that  was  allowed.  Some  possibility  of  the  continuance 
of  plaintiff's  platform  and  shed  and  the  chance  of  such  con- 
tinuance was  allowed  to  increase  the  value  awarded  when  the 
possibility  was  ended  and  the  chance  did  not  exist.  Evidence 
was  given  upon  that  basis,  and  the  learned  referee  made  it  an 
element  of  his  judgment  and  a  ground  of  his  valuation,  for 
he  defined  what  it  was  that  he  valued  by  adding,  "  the  pur- 
chaser taking  all  the  chances  of  being  permitted  to  continue 
to  maintain  said  platforms  and  shed  and  devote  the  property 
to  exclusive  use;"  and  the  value  that  he  fixed  was  upon 
"  the  plaintiff's  said  bulk-head,  together  with  said  riparian 
rights  and  privileges."  By  the  latter  phrase  he  plainly  intended 
a  right  or  privilege  to  build  or  maintain  a  platform  and  shed 
over  the  water,  and  assumed  that  as  an  existing  right  for  the 
continuance  of  which  some  chance  remained.  So  far  as  the 
platform  and  shed  are  concerned,  we  think  the  valuation, 
which  reached  over  $100,000,  was  erroneous. 

It  must  be  kept  in  mind  that  the  subject  of  valuation  is  not 
physical  and  tangible  property  which  can  be  measured  or 
weighed,  but  an  incorporeal  right  which  can  only  exist  by 
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force  of  the  law  and  under  its  shelter  {Lcmgdon  v.  Mayor, 
etc.,  supra),  and  can  never  be  more  than  that  law  creates  or 
sanctions.  The  city  took  and  was  required  to  pay  for  such  an 
incorporeal  right,  and  its  extent  or  value  cannot  be  broadened  or 
increased  because  its  situation  furnished  a  convenient  opportu- 
nity to  commit  a  trespass  or  maintain  a  nuisance.  Compensation 
was  to  be  made  for  a  wharf -right ;  not  for  a  wharf -wrong ;  for 
what  the  law  authorized  and  recognized ;  not  for  what  it  forbade 
and  condemned.  The  city  did  not  take  from  the  plaintiff  the  right 
to  build  a  platform  beyond  the  bulk-head  line  and  maintain 
a  shed  upon  it  since  he  never  had  any  such  right  to  be  taken 
away.  It  never  had  an  existence.  It  stood  only  upon  suffer- 
ance and  that  sufferance  had  ended.  Adding  to  the  value  of 
the  wharf  right,  with  its  lawful  incident  of  preferential  use,  by 
taking  into  account  an  unlawful  platform  and  shed,  and  the 
chance  of  maintaining  it  unmolested,  is  giving  to  the  property 
as  an  element  of  increased  value,  its  convenient  situation  for 
violating  the  law  and  capitalizing  the  existing  and  expected 
profits  of  that  violation.  The  same  reasoning  might  lead  to 
an  increase  of  value  in  cases  much  more  harmful  and  repre- 
hensible. Suppose  the  city,  under  competent  authority, 
should  take  a  house  and  lot  for  the  purpose  of  a  park, 
and  destroy  the  dwelling,  and  the  owner  seeking  its  value 
shows,  that  owing  to  its  peculiar  location,  it  can  be  rented  as 
a  house  of  ill-fame  or  as  a  gambling  den  for  twice  the  rent 
obtainable  for  any  lawful  purpose,  and  when  reminded  that 
such  uses  are  illegal,  should  answer  that  he  had  obtained  such 
rental  for  years,  and  the  city  had  winked  at  it  and  never  once 
raided  his  house  or  enforced  the  law  ;  that  he  could  have  sold 
for  the  amount  he  claimed,  the  purchaser  taking  the  chance 
of  the  blindness  of  the  police  or  the  endurance  of  the  citizens ; 
and  that  what  he  could  sell  for  to  another  in  the  same  business 
was  market-value,  and  market-value  he  should  have ;  we  can 
all  see  the  absurdity  of  that  claim,  but  not  so  readily  when  the 
illegal  use,  for  which  value  is  claimed,  is  merely  illegal  and 
not  also  immoral  and  criminal. 

The  view  we  have  just  taken  rests  upon  the  absolute  ille- 
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gality  of  any  structures  save  piers  outside  of  the  fixed  bulk- 
head line.  That  has  been  the  uniform  prohibition  of  thfe  state 
and  was  essential  to  a  permanent  outer  line,  for,  if  wharf 
owners  could  push  out  beyond,  the  harbor  was  doomed  and  the 
legal  bulk-head  line  a  farce.  The  consolidation  act  of  1882, 
which  gathered  and  compacted  the  laws  affecting  the  city, 
repeats  the  prohibition.     (§  732.) 

But  if  we  concede  some  shadow  of  authority  to  the  city's 
license,  the  situation  is  not  changed.  The  license  of  the  dock 
department  to  plaintiff's  lessee  was  after  the  passage  of  the 
act  of  1871,  and  by  its  very  terms  was  operative  only  during 
the  pleasure  of  the  city.  Those  who  received  it  knew  when 
they  received  it  that  it  conferred  no  fixed  property  right,  but 
merely  a  privilege  which  the  city  might  withdraw  at  any 
moment,  and  that  the  plan  of  1871  contemplated  and  would 
compel  that  withdrawal.  Until  then  they  could  afford  to  pay 
$5,000  a  year  rent,  but  would  have  been  very  far  from  buying 
the  bulk-head  for  the  capitalized  value  of  that  income.  When 
the  city  acted  the  inevitable  result  was  two-fold.  It  operated 
to  destroy  the  wharf  right  which  the  plaintiff  owned,  and  to 
that  extent  took  from  him  his  property.  It  operated  also  as 
a  revocation  of  the  license  or  privilege  given.  The  value  of 
.  the  one  the  city  was  bound  to  pay ;  the  value  of  the  other 
it  was  not  bound  to  pay.  It  could,  as  it  did,  revoke  the  license 
by  removing  or  directing  the  removal  of  the  platform  and 
shed  without  the  least  responsibility  for  the  resulting  injury. 
That  the  taking  and  revocation  happened  at  the  same  time 
cannot  alter  the  inherent  character  of  either. 

The  city  not  only  did  not  take  from  the  plaintiff  the  right 
to  maintain  a  platform  and  shed  in  front  of  the  bulk-head,  but 
it  did  not  get  any  such  right  from  any  source  whatever,  and 
will  not  have  it  when  its  own  constructions  are  finished.  And 
this  is  an  answer  to  the  suggestion  pressed  upon  us  that  the 
value  unpaid  to  the  wharf  owner  the  city  will  get  for  nothing. 
One  thing  in  this  connection  should  be  observed.  The  city 
owned  pier  45  and  did  not  own  the  bulk-head.  It  will  get  a 
new   pier  in  place  of  45  and  a  new  bulk-head  in  place  of 
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plaintiffs;  but  it  will  not  have  and  cannot  have  what  he 
claimed  to  possess,  a  right  to  build  out  from  the  new  bulk-head 
over  the  water  and  shed  that  extension,  for  the  law  forbids  it 
(Laws  of  1882,  §  732.)  So  that  if  it  pays  for  plaintiffs 
unlawful  structure,  it  will  neither  get  that  nor  a  new  one  in 
exchange,  but  give  a  large  sum  for  revoking  a  license  made 
without  consideration  and  terminable  by  its  terms  at  its  own 
pleasure.  If  it  gets  shedding  room  inside  of  the  new  bulk- 
head, it  will  be  because  it  owns  the  land  and  has  extinguished 
plaintiffs  easement  of  water  approach. 

The  learned  counsel  for  the  appellant  frames,, as  a  test  of 
our  conclusion,  a  supposed  collision  between  the  city  and -the 
state  after  the  new  docks  are  built,  and  asks  if  the  state  should 
destroy  them  by  a  new  exterior  line,  what  would  be  the  com- 
pensation due  the  city  and  whether  it  would  be  merely  the 
value  of  the  wharf  right  unaffected  by  the  incidents  of  exclu- 
sive use  and  sheds  for  freight,  or  the  value  of  that  right  with 
its  incidents  and  as  it  stood  when  taken.  The  cases  are  not 
parallel.  The  state  has  a  double  right,  as  proprietor  and  as 
sovereign,  and  the  capacity  in  which  it  acted  might  come  in 
question;  and  the  city  will  hold  its  wharf  rights  and  their 
incidents  by  a  different  tenure  from  a  bare  license  and  under 
authority  of  law  and  after  having  paid  a  very  large  considera- 
tion. Without  attempting  to  decide  a  hypothetical  question 
little  likely  to  arise,  since  the  state  will  hardly  seek  to  fence  in 
its  metropolis,  it  is  enough  to  say  that  the  cases  are  radically 
different  as  it  respects  the  compensation  to  be  paid  and  not 
such  as  to  decide  each  other. 

We  are  thus  required  to  say  that  the  referee  erred  in  allow- 
ing as  an  element  of  value  the  existing  platform  and  shed, 
and  the  chance  of  maintaining  it  in  the  future,  and  so  the 
reversal  by  the  General  Term  was  right.  But  we  do  not  hold 
that  the  wharf  owner  is  entitled  only  to  the  capitalized  value 
of  his  wharfage  and  cranage,  for  the  law  has  attached  to  hi6 
bulk-head  a  right  of  preferential  use  by  steamship  lines,  and 
this  bulk-head  adjacent  to  a  steamship  pier  and  in  a  desirable 
part  of  the  harbor  may  have  possessed  a  serious  increment  of 
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value  resulting  from  that  incident.  For  that  value,  honestly 
ascertained  and  fairly  measured,  the  wharf  owner  should 
recover,  but  not  for  any  value  resulting  from  his  platform  and 
shed. 

The  judgment  of  the  General  Term  should  be  affirmed, 
with  costs,  and  judgment  absolute  for  the  defendants  be 
rendered  on  the  stipulation. 

All  concur,  ex  5ept  Rugkr,  Cli.  J.,  and  Gray,  J.,  dissenting. 

Judgment  accordingly. 


William  N.  Eckerson,  Appellant,  v.  Schuyler  G.  Crippkn, 

Respondent. 

In  1837,  D.,  who  was  owner  of  certain  lands,  upon  which  was  a  spring, 
agreed  orally  with  J.  that  the  latter,  in  consideration  of  $10  to  be  paid 
by  him,  might  take  water  from  said  spring  to  his  house  sufficient  for 
domestic  purposes*  J.  laid  a  pipe  from  the  spring  to  his  house.  I.,  who 
contemplated  building  a  house  on  premises  owned  by  him,  entered  into 
an  oral  agreement  with  J.,  by  which  the  latter  agreed  to  let  him  have 
part  of  the  water  from  the  spring,  he  agreeing  to  pay  the  $10  to  D.,  and 
to  pay  part  of  the  expense  of  furnishing  and  laying  the  pipe.  In  1889 
D.  sold  and  conveyed  to  I.  a  piece  of  land  with  the  privilege  of  taking 
water  from  the  spring  "  sufficient  to  fill  a  three-fourth  inch  hole; "  a  pipe 
of  that  size  would  take  all  the  water  from  the  spring.  I.  built  a  house 
on  the  land  so  purchased  and  laid  a  pipe  therefrom*,  connecting  with  that 
laid  by  J.,  through  which  he  took  the  water  from  the  spring.  J.,  how- 
ever,  and  his  grantees  continued  to  take,  through  the  pipe  so  laid  by  him, 
sufficient  of  the  water  for  domestic  purposes  at  his  house  under  a  claim 
of  right  down  to  1880,  when  defendant,  who  was  then  the  owner  of  the 
I.  premises,  severed  the  pipe  below  the  point  where  that  leading  to  his 
house  was  connected  with  it,  and  so  cut  off  the  water  from  the  J.  house 
which  was  then  owned  by  plaintiff.  In  an  action  to  restrain  interference 
with  plaintiff's  use  of  the  water,  field,  that  the  oral  agreement  between 
D.  and  J.  was  merely  a  license  which  was  revoked  by  the  conveyance  to 
I. ;  but  that  the  subsequent  open  and  notorious  use  by  J.  of  the  water 
under  a  claim  of  right  inaugurated  an  adverse  user,  and  such  user  having 
been  continuous  for  over  twenty  years  and  having  been  acquiesced  in 
by  I.  and  his  grantees,  in  the  absence  of  any  explanation,  gave  to  plaintiff 
a  right  to  its  continuance  ;  and,  therefore,  that  plaintiff  was  entitled  to 
the  relief  sought. 

(Argued  June  18,  1888 ;  decided  October  26,  1888.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  January  23, 
1886,  which  reversed  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee. 

This  action  was  brought  to  restrain  an  alleged  interference 
with  a  pipe  conducting  water  from  a  spring  to  plaintiffs 
dwelling-house  and  to  recover  damages  for  severing  said  pipe 
and  depriving  plaintiff  of  the  use  of  the  water. 

The  referee  found,  substantially,  the  following  facts. 

In  the  year  1837  an  oral  agreement  was  made  between  said 
John  Caryl,  who  then  owned  a  lot  in  Otsego  county,  on  which 
was  a  dwelling-house  known  as  the  "  mill-house,"  now  owned 
and  occupied  as  a  dwelling  by  the  plaintiff  and  one  Daniel 
Crippen  by  the  terms  of  which,  in  consideration  of  $10 
agreed  to  be  paid  by  Caryl  to  Crippen,  the  latter  gave  to 
Caryl  the  privilege  to  take,  from  a  spring  on  Crippen's  land, 
adjoining  Caryl's  land  on  the  north-east,  a  quantity  of  water, 
sufficient  for  all  domestic  purposes,  through  pipe  to  the 
mill-house.  Caryl,  in  pursuance  of  said  agreement,  bought 
lead  pipe,  entered  upon  the  lands  of  Crippen,  dug  a  ditch 
from  the  spring  to  the  mill-house  and  laid  the  pipe  {therein, 
thrpugh  which  he  took  water  running  from  the  spring. 
After  Caryl  commenced  to  dig  said  ditch,  and  before  the 
same  was  completed,  Isaac  La  Moure,  who  contemplated 
building  a  dwelling-house  on  lands  next  west  of  and  adjoining 
Caryl's,  applied  to  the  latter  for  a  portion  of  said  water  to 
be  used  at  his  house,  when  built,  and  it  was  then  orally  agreed 
between  Caryl  and  La  Moure,  that  the  latter  should  have  a 
part  of  the  water  from  said  spring,  he  agreeing  to  pay  Crippen 
the  $10  Caryl  had  agreed  to  pay,  and  to  contribute  towards  the 
expense  of  the  ditch  and  pipe.  For  the  purpose  of  carrying 
out  the  said  arrangement  Caryl  ran  the  ditch  further  west  than 
he  had  previously  intended,  and  on  higher  ground,  to  a  certain 
point,  and  from  there  down  to  his  house.  The  water  drawn 
through  said  pipe  from  the  spring  has  been  used  continuously 
at  said  mill-house,  for  domestic  purposes,  from  the  year  1837 
to  July,  1880,  and  the  quantity  of  water  so  received  has  been 
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Sufficient  for  all  domestic  purposes  at  said  house.  On  the 
20th  day  of  August,  1839,  said  Isaac  La  Moure  purchased  of 
said  Daniel  Crippen  about  one-third  of  an  acre  of  land  next 
west  of  and  adjoining  Caryl's  land,  together  with  the  privilege 
of  bringing  water  from  said  spring,  which  privilege  is  in  the 
following  words  in  the  deed  of  conveyance  from  Crippen  and 
wife :  "Also,  the  parties  of  the  first  part  do  sell  unto  the  party 
of  the  second,  his  heirs  or  assigns,  the  privilege  of  bringing 
water  from  a  certain  spring  about  fifty  rods  north-east  from 
said  lot,  sufficient  to  fill  a  three-fourth  inch  hole,  for  the  sum 
of  $10,  lawful  money  of  the  United  States  to  them  in  hand 
paid."  In  1839  said  La  Moure  built  a  dwelling-house,  known 
as  the  La  Moure  house,  on  the  premises  so  purchased  by  him  • 
and  in  1840  continued  the  pipe  laid  by  Caryl,  and  thereby 
conducted  a  portion  of  said  water  into  his  house,  where  the 
same  has  ever  since  ran  and  been  used  for  domestic  purposes. 
By  and  through  a  number  of  mesne  conveyances,  the  defend- 
ant has  become  and  is  the  owner  of  the  La  Moure  house  and 
lot,  and  has  succeeded  to  and  owns  all  the  rights  which 
Isaac  La  Moure  had  in  said  water.  George  Wilson  owned 
and  occupied  the  La  Moure  premises  from  1850  to  1863,  and 
during  said  time,  by  consent  of  Caryl,  fenced  in  a  portion 
of  the*  land  of  Caryl,  covering  the  point  of  intersection,  in 
said  pipe,  and  joined  said  piece  of  land  to  his  own,  .and 
such  piece  has  ever  since  been  occupied  as  a  part  of  the 
La  Moure  lot.  When  the  water  was  first  introduced  into  the 
mill-house,  no  check  or  plug  was  used  in  the  end  of  the  pipe 
to  restrain  the  flow  of  water.  The  point  of  discharge,  at  the 
mill-house,  was,  and  is,  eight  feet  eight  and  one-half  inches 
lower  than  the  point  of  discharge  at  the  La  Moure  house. 
After  the  water  was  introduced  at  the  La  Moure  house,  it  was 
necessary  to  place  and  keep  a  check  or  plug  in  the  end  of  the 
pipe  at  the  mill-house  to  make  a  portion  of  the  water  run  to 
the  La  Moure  house,  and  a  wooden  plug  with  a  nick  cut  in 
one  side  of  it  was  placed  in  said  pipe  at  the  mill-house, 
and  kept  there  with  the  consent  of  the  owners  of  the  two 
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houses.  At  different  times  from  the  time  the  water  so  com- 
menced running  at  both  houses  down  to  July,  1880,  if  the 
water  stopped  running  at  the  La  Moure  house,  or  ran  in  less  quan- 
tity than  usual,  the  plugs  and  other  checks  at  the  mill-house  were 
repaired,  changed  or  replaced  by  the  owners  of  the  La  Moure 
house,  including  the  defendant,  for  the  purpose  of  keeping  a  por- 
tion of  the  water  flowing  at  the  La  Moure  house,  but  never  with 
the  effect  or  for  the  purpose  or  with  the  intention  of  shutting  off 
the  usual  supply  of  water  at  the  mill-house.  A  three-fourth 
inch  pipe  would  draw  all  the  water  of  the  spring  to  the 
La  Moure  house.  There  is,  and  at  all  times  since  said  pipe 
was  laid  has  been,  sufficient  water  flowing  therein  from 
said  spring  to  supply  both  of  said  houses  with  water  enough 
for  all  domestic  purposes.  The  use  of  the  said  water  in 
a  quantity  sufficient  for  all  domestic  purposes  at  the  mill- 
house  has  been  open,  notorious,  visible,  under  claim  or  right 
adverse  and  continuous  for  forty  years  by  Caryl  and  his 
grantees  and  successors  in  title,  including  the  plaintiff,  down 
to  July,  1880,  as  against  the  defendant  and  all  former  owners 
of  the  La  Moure  house  and  all  other  persons,  and  the  right  of 
Caryl  and  his  grantees  and  successors  in  title  to  the  use  of  the 
water  from  said  spring,  as  aforesaid,  has  been  acquiesced  in  by 
said  La  Moure  and  his  grantees  and  successors  in  title  for  the 
period  specified.  In  July,  1880,  the  defendant,  with  the 
intent  to  deprive  the  plaintiff  of  the  use  of  any  of  said  water, 
cut  the  pipe  leading  from  said  spring,  at  a  point  a  little  above 
the  intersection  of  the  pipe  leading  to  the  respective  houses, 
and  also  the  portion  leading  to  his  own  house  at  a  point  a  little 
below  the  said  junction,  and  then  by  a  new  piece  of  pipe 
joined  the  two  ends,  thus  making  a  continuous  pipe  from  said 
spring  to  the  house  of  the  defendant,  and  discontinuing  the 
portion  of  the  pipe  leading  to  the  plaintiff's  house  from  said 
spring,  and  entirely  shutting  off  the  water  flowing  to  the 
plaintiff's  house  and  premises  and  depriving  him  of  such  water, 
and  refused  to  allow  the  plaintiff  to  reattach  his  said  pipe. 
Further  facts  appear  in  the  opinion. 
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James  A.  Lynes  for  appellant.  The  law  gives  a  natural 
construction  to  the  conduct  of  the  parties  to  a  conveyance,  and 
after  a  long  succession  of  years  presumes  that  the  person 
enjoying  an  easement,  having  no  right  to  enjoy  it  unless  under 
the  grant  of  the  true  owner,  had  such  a  grant,  and  in  conse- 
quence of  it  had  never  been  molested  in  his  enjoyment. 
(Tmhham  v.  Arnold,  3  Me.  123  ;  6  At.  Rep.  8.)  The  defend- 
ant  is  estopped  from  denying  the  right  of  plaintiff  to  the  water 
by  the  acts  of  La  Moure,  his  grantor.  (Brown  v.  Bowen,  30 
N.  Y.  519,  541 ;  18  id.  392.)  The  court  will  enforce  the  parole 
contract  between  La  Moure  and  Caryl,  being  a  complete  and 
sufficient  contract  founded  upon  a  valuable  consideration,  with 
terms  defined  and  being  accompanied  by  acts  of  part  perform- 
ance on  the  part  of  both  parties.  (Binge  v.  Baker,  57  N.  Y. 
209 ;  Wheeler  v.  Reynolds,  66  id.  227 ;  Weiseman  v.  Luck- 
singer,  84  id.  31 ;  Freeman  v.  Freeman,  43  id.  34 ;  Laming 
v.  Law,  3  Barb.  Ch.  407.)  The  General  Term  had  no  right 
to  assume  a  consent  or  permission  to  Caryl  to  take  water  from 
the  spring  without  evidence,  as  it  was  for  the  party  submitting 
to  the  user  in  such  a  case  to  show  that  it  was  by  license  or 
permission.  (Hammond  v.  Zehner,  21  N.  Y.  118 ;  Warren  v. 
Ward,  &2  id.  265 ;  Law  v.  McDonald,  9  Hun,  23 ;  Dorrity 
v.  Dunning,  6  At.  Rep.  3.)  The  water  and  the  pipes  were 
an  appurtenance  to  the  premises  and  necessary  for  the  full 
enjoyment  of  them,  and  were. open  and  visible  to  the  pur- 
chaser and  passed  by  each  conveyance  to  the  purchaser. 
(Parsons  v.  Garner,  5  Hun,  112 ;  11  Week.  Dig.  432 ;  Voor- 
hees  v.  Burchard,  55  N.  Y.  98 ;  Adams  v.  Conover,  22  Hun, 
424;  Simmons  v.  Cloonan,  81  N  Y.  557.)  The  opinion  of 
a  grantor  that  his  deed  does  not  give  a  right  to  use  an  appur- 
tenant to  the  premises  conveyed  cannot  affect  the  rights  of  a 
subsequent  grantee  who  has  bought  with  a  right  to  rely,  and 
relying  upon  his  grantor's  title.  (5  Serg.  &  Rawle,  1 07 ;  Voor- 
hees  v.  Burchwrd,  55  N.  Y.  98,  104.)  The  objections  to  evi- 
dence were  too  general  if  well  founded.  They  should  have 
been  to  specific  questions  and  the  precise  ground  of  objection 
pointed  out  to  the  court.     ( Vilmar  v.  SchaU,  61  N.  Y.  564 ; 
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Com.  Bk.  of  Penn.  v.  Union  Bk.  of  JST.  Y,  11  id. 
Champney  v.  Blanchard,  39  id.  Ill ;  Baker  v.  Spencer,  47 
id.  562 ;  Fassm  v.  Hubbard,  55  id.  465  ;  Newton  v.  Porter. 
69  id.  133.)  The  declarations  of  John  Caryl  while  in  posses- 
sion of  the  premises  are  competent  to  characterize  his  posses- 
sion. {Edmeston  v.  Edmeston,  13  Hun,  133,  137;  Swetten- 
ham  v.  Leary,  18  id.  284,  286 ;  Smith  v.  McfiTamara,  4  Lans. 
169 ;  Abed  v.  Van  Odder,  36  N.  Y.  513 ;  Moore  v.  Hamilton, 
44  id.  666 ;  Morse  v.  Salisbwry,  48  id.  636  ;  Jackson  v.  Van 
Buren,  5  Johns.  144, 157.)  The  difference  in  the  rental  value 
of  the  premises,  with  the  water  running  and  without  it,  with 
interest  on  that  sum  from  the  time  the  action  was  commenced, 
is  the  true  rule  of  damages  in  this  case.  {Francis  v.  Schodl- 
kopf  53  N.  Y.  152 ;  Chipman  v.  Palmer,  9  Hun,  517 ;  Weil 
v.  Stewart  19  id.  272;  Jutte  v.  Hughes,  67  N.  Y.  267; 
MaiUer  v.  Express  Propeller  Line,  61  N.  Y.  312,  316; 
Worrall  v.  Muhn,  38  id.  151 ;  Whitehall  Tram.  Co.  v.  N.  J. 
Steamboat  Co.,  51  id.  369.) 

F.  L.  Smith  for  respondent.  A  party  cannot  prove  the 
doing  of  an  act  by  proving  his  declaration  that  he  had  done  it. 
( Weeks  v.  Lowrie,  8  Barb.  530, 535 ;  Reed  v.  N.  Y.  C.  R.  R. 
Co.,  45  N.  Y.  577;  Jackson  v.  McVey,  15  Johns.  234; 
Stickney  v.  BHli/ngsy  30  Hun,  304 ;  Erben  v.  Zorrillard,  19 
N.  Y.  299 ;  Abbot's  Trial  Ev.  158,  710,  711 ;  Greenl.  on  Ev. 
§  147 ;  Crosby  v.  Lary,  6  Bosw.  313 ;  Isles  v.  Tucker,  5  Duer, 
399 ;  Tuttle  v.  Hunt,  2  Cow.  436 ;  Penfield  v.  Calender, 
13  Johns.  350.)  Where  evidence  which  may  have  been  deemed 
unimportant  by  the  referee  bears  upon  a  controverted  question, 
it  cannot  be  said  that  it  did  not  influence  the  decision.  {Chad- 
wick  v.  Fonner,  69  N.  Y.  404-408.)  There  is  no  distinction 
between  actions  of  a  legal  and  those  of  an  equitable  nature, 
in  respect  to  the  availability  of  exceptions  taken  upon  the 
trial,  upon  the  admission  of  incompetent  evidence.  {Foote  v. 
Beecher,  78  N*.  Y.  155-157.)  When  illegal  evidence  is 
admitted  which  bears  in  the  least  degree  on  the  result  it  is 
fatal.     {Beard  v.   Gittett,  47  N.  Y.  188;  Osgood  v.  Man- 
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hattan  Co.,  3  Cow.  612 ;  Worrall  v.  Parmalee,  1  Comst.  519 ; 
Starbird  v.  Barrows,  43  N.  Y.  200 ;  Neudecker  v.  Kohlberg, 
81  id.  304,  305  ;  Hutchins  v.  Hutchins,  98  id.  65  ;  Bennett  v. 
McGuvre,  58  Barb.  625-637;  Co/emam  v.  People,  etc.,  58 
N.  Y.  555-562;  Anderson  v.  Tfcwe,  W.  db  O.  R.  R.  Co., 
54  id.  334;  Havemeyer  v,  Havemeyer,  11  J.&  S.  506-522.) 
Objection  may  be  taken  on  the  trial  "  to  the  competency  of 
the  witnesses  or  the  admissibility  of  their  testimony,"  although 
no  motion  has  been  made  to  suppress  the  deposition  for 
irregular  or  defective  execution.  ( Union  Bank  v.  Torrey, 
5  Duer,  628.)  That  parole  agreement  amounted,  at  the  most, 
to  no  more  than  a  parole  license,  revocable  at  will,  and  con- 
ferred no  right  upon  Caryl  or  hie  grantees.  (  Wiseman  v. 
Lucksinger,  84  N.  Y.  31 ;  Cronkhite  v.  Cronkhite,  94  id.  323 ; 

Wood,  v.  LeadbeUer,  13  M.  &  W.  838;  II  hite  v.  Spencer,  14 
N.  Y.  249 ;  St.  Vincent  Orphan  Asylum  v.  City  of  Troy,  76 
id.  108 ;  Seldm  v.  D.  db  H.  C.  Co.,  29  id.  639  ;  Pratt  v.  Ogden, 
34  id.  23;  Pierrepont  v.  Barnard,  6  id.  279;  People  v. 
Melds,  1  Lans.  245;  Sweeney  v.  St.  John,  28  Hun,  634; 
2  Bingham  on  Heal  Prop.,  58-100;  1  Add.  on  Torts, 
129,  130,  131.)  No  length  of  use  exercised  under  a 
license  from  the  owner  of  the  estate  will  ripen  into  a  right. 
(Flora  v.  Carbean, 38 In .  Y.  116;  1  Add.  on  Torte,  173, note; 

Wiseman  v.  Zticksinger,  84  N.  Y.  31.)  x  An  easement  does 
not  pass  under  the  word  "  appurtenances  "  in  a  deed  unless 
the  grantor  is,  in  fact,  the  legal  owner  of  that  which  is  claimed 
to  pass  as  an  easement,  (Oreen  v.  Cottins,  86  N.  Y.  250 ; 
Stuttmacher  v.  Selma,  etc.,  Co.,  34  How.  74,  81 ;  Baylies' 
Trial  Practice,  292.)*  Caryl  could  not  have  had.  specific  per- 
formance as  against  Daniel  Crippen.  (Cronkhite  v.  Cronkhite, 
94  N.  Y.  323.) 

Peckham,  J.  The  parol  agreement  between  Caryl  and 
Daniel  Crippen,  made  in  1837,  for  the  use  of  water  from  the 
spring  belonging  to  Crippen,  although  founded  upon  a  con- 
sideration, was  nothing  more  than  a  license.  We  cannot  see 
any  material  distinction  between  this  case  in  that  respect  and 
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those  of  Wiseman  v.  Luckdnger  (84  N.  Y.  31),  and  Cronk- 
hite  v.  Crankhite  (94  id.  323).  In  the  former  case  the  parol 
agreement  was  quite  as  specific  in  its  terms  as  the  one  here 
proved,  and  yet  it  was  held  not  sufficiently  complete  and 
definite  to  be  regarded  in  equity  as  equivalent  to  a  grant  by 
deed  or  conveyance,  in  writing,  as  required  by  the  common 
law  and  by  our  statute.  The  grant,  by  deed,  of  Daniel 
Crippen  to  La  Moure,  of  the  privilege  to  bring  water  from  the 
spring  sufficient  to  fill  a  three-fourths  inch  pipe,  although  not, 
in  terms,  a  revocation  of  the  license  to  Caryl  to  take  water 
from  the  same  spring  sufficient  for  all  domestic  purposes,  yet 
taken  in  connection  with  the  fact,  found  by  the  referee  that  a 
three-fourths  inch  pipe  would  draw  all  the  water  there  was 
from  the  spring,  the  grant,  above  mentioned,  can  be  regarded 
in  no  other  light  than  as  a  revocation  of  such  license  to  Caryl. 
Notwithstanding  this  revocation  the  fact  is  that  Caryl  asserted 
and  claimed  the  right  to  and  did  take  water  continuously  from 
such  spring  sufficient  in  amount  for  his  domestic  purposes,  and 
he  and  his  grantees  have  actually  continued  this  use  and  under 
this  claim  of  right  for  over  forty  years,  and  down  to  the  year 
1880,  when  the  trouble  culminating  in  this  lawsuit  commenced. 
This  use  has  been  submitted  to  and  acquiesced  in  by  La  Moure 
and  his  grantees  for  that  length  of  time.  After  the  revoca- 
tion of  the  license  to  Caryl  by  Crippen  became  known  to 
Caryl,  his  further  use  of  the  water,  open,  notorious  and  under 
a  claim  of  right,  as  well  against  Crippen  as  all  others,  would 
inaugurate  an  adverse  user  as  against  the  world.  As  there  was 
only  water  enough  to  fill  one  pipe  of  three-quarter  inch  size, 
every  drop  taken  by  Caryl  under  his  claim  of  right  was  a 
direct  adverse  user  of  that  quantity  of  water  belonging  to 
La  Moure  under  his  conveyance  above  mentioned. 

It  is  true  that  La  Moure  and  Caryl  used  the  same  pipe  in 
conducting  the  water  from  the  spring,  and  that  Caryl  tapped 
it  at  a  proper  place  on  his  own  land  in  which  to  insert  a 
branch  and  lead  the  water  to  his  house.  Whether  the  use  was 
by  means  of  the  same  or  a  different  pipe  is  of  no  importance. 
It  was  under  a  claim  of  right,  and  it  is  the  use  and  not  the 
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means  by  which  the  use  was  obtained  that  is  material,  and 
the  finding  of  the  referee  is,  that  it  was  notorious,  visible 
and  under  a  claim  of  right,  adverse  and  continuous  as  against 
defendant  and  all  his  grantors  for  forty  years.  The  pipe  to 
conduct  the  water  was  procured  and  furnished  by  Caryl,  and 
its  use  by  Caryl  was  some  years  prior  in  point  of  time  to  the 
conveyance  by  Crippen  to  La  Moure,  and  the  pipe  which 
brought  the  water  down  to  a  point  on  the  lands  of  Caryl, 
where  it  could  then  be  conducted  by  a  branch,  was  simply 
lengthened  so  as  to  enable  La  Moure  to  get  the  water  to  his 
house,  and  the  use  thus  inaugurated  by  Caryl  was  kept  up  by 
him  and  his  grantees,  as  has.  been  said,  for  more  than  forty 
years  under  this  claim  of  right,  and  of  a  nature  adverse  to 
La  Moure  and  his  grantees.  There  was  no  explanation  found 
by  the  referee  on  the  part  of  La  Moure  showing,  or  tending  to 
show,  that  this  user  by  Caryl  was  by  virtue  of  any  license  from 
him  (La  Moure),  and  the  acquiescence  in  such  use  by  him  and 
his  grantees  for  forty  years  shows  a  recognition  on  their  part 
of  the  right  of  Caryl  as  exercised  and  claimed  by  him. 

This  user  was  injurious  to  the  property  of  La  Moure  in  the 
water  from  the  spring,  because  the  size  of  the  pipe  which 
he  was  authorized  to  use  in  order  to  conduct  the  water 
would  take  all  the  water  from  the  spring,  and  hence 
every  particle  thereof  taken  under  a  claim  of  right  adverse  to 
La  Moure  by  any  one  else  was  an  invasion  to  that  extent  of  the 
rights  of  La  Moure.  Such  a  continued  use  of  the  water  for 
more  than  twenty  years,  unexplained,  gives  a  right  to  its  con- 
tinuance. (Hammond  v.  Zchner,  21  H".  Y.  118.)  ]STo  such 
explanation  is  found  to  exist. 

This  adverse  user,  so  long  acquiesced  in  by  those  against 
whom  it  was  claimed,  and  whose  property  in  the  water 
was  thus  and  thereby  injuriously  affected,  makes  out  a  com- 
plete defense  to  the  claim  of  La  Moure  and  his  grantees  as  now 
made  to  the  sole  and  exclusive  property  in  the  whole  water 
under  the  deed  to  La  Moure.  And  this  conclusion  seems  to  us 
to  be  more  consistent  with  the  justice  of  the  case  than  if,  after 
Sickels  — Yol.  LXY.    75 
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so  long  an  acquiescence  in  this  adverse  user,  the  right  to  take 
all  the  water  should  be  found  to  still  remain  in  La  Moure  or  his 
grantees  to  the  entire  exclusion  of  the  grantees  of  Caryl. 

Upon  the  findings  of  the  referee  the  plaintiff  has  made  out 
his  cause  of  action,  and  the  further  question  arises  whether 
there  is  any  evidence  which  supports  the  finding  as  to  the  use 
of  the  water  by  Caryl  and  his  grantees  under  the  claim  of 
right  and  adverse  to  all  the  world. 

On  looking  through  the  record  it  is  apparent  that  there  is 
evidence  of  that  nature  and  quite  enough  to  support  such  find- 
ing, and  that  is  conclusive  upon  us  on  this  appeal. 

The  learned  counsel  for  the.  respondent,  in  order  to  still 
maintain  the  correctness  of  the  reversal  of  the  judgment  by 
the  General  Term,  even  if  it  were  wrong  on  the  main  ques- 
tion, has  called  our  attention  to  two  or  three  alleged  errors  in 
the  admission  of  evidence  by  the  referee,  which,  as  is  claimed, 
called,  in  any  event,  for  such  reversal. 

We  have  carefully  looked  through  all  the  evidence  and  are 
of  the  opinion  that  even  if  the  errors  be  conceded  they  could 
not  have  affected  the  result  at  which  the  referee  arrived.  The 
defendant  criticises  the  judgment  as  entered,  because  he  says 
it  deprives  him  of  all  right  to  control  the  water  in  any  way  so 
as  to  reserve  to  him  what  is  undoubtedly  his,  viz.,  all  the  water 
excepting  such  an  amount  as  is  sufficient  for  plaintiff  for 
domestic  purposes.  But  we  think  the  criticism  not  well 
founded.  He  would  have  the  same  right  which  he  has  hitherto 
exercised  of  so  regulating  the  flow  of  the  water  to  thie  plaintiff 
that  he  should  get  no  more  than  he  has  been  accustomed  to 
have,  and  which  was  sufficient  for  his  domestic  purposes,  and 
all  the  balance  belongs  to  defendant  and  must  go  to  him,  and 
he  would  have  and  has  the  right  to  see  to  it  that  he  does  so 
get  it. 

The  order  of  the  General  Term  granting  a  new  trial  must, 
therefore,  be  reversed  and  the  judgment  entered  upon  the 
report  of  the  referee  affirmed,  with  costs  to  the  plaintiff. 

All  concur,  except  Andrews,  J.,  dissenting. 

Ordered  accordingly. 
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Aabon  Snbll,  Kespondent,  v.  George  Levitt,  Appellant. 

While  an  easement  acquired  by  grant  cannot  be  lost  by  mere  non-user  for 
any  length  of  time,  it  may  be  extinguished  by  abandonment;  and  non- 
user  for  a  period  of  twenty  years,  under  circumstances  showing  an  inten-  * 
tion  to  surrender  the  easement,  is  sufficient  to  extinguish  it. 

It  seems  a  non-user,  under  such  circumstances,  for  a  less  period  than  twenty 
years,  where  the  abandonment  has  been  acted  upon  by  the  owner  of  the 
servient  tenement,  so  that  it  would  work  harm  to  him  if  the  easement 
were  thereafter  asserted,  will  operate  to  extinguish  it. 

In  1862,  S.  being  the  owner  of  land,  upon  which  was  a  spring,  conveyed 
by  warranty  deed  a  portion  thereof  to  H.,  with  a  right  to  the  grantee  to 
lay  pump  logs  to  conduct  water  from  the  spring  to  the  land  conveyed. 
In  1868,  H.,  who  had  not  used  the  easement,  entered  into  an  agreement 
with  S.,  by  which,  for  the  consideration  of  $75,  she  agreed  to  relinquish 
all  her  right,  title  and  interest  in  the  spring,  S  agreeing  to  allow  her  to 
draw  water  from  pump  logs  running  to  his  house  from  another  spring. 
Soon  after  the  execution  of  this  instrument  S  tapped  said  pump  logs  and 
conducted  the  water  therefrom  to  her  premises.  This  use  was  continued 
for  many  years,  and  after  that  the  occupants  of  the  H.  premises  obtained 
water  from  still  another  spring.  In  October,  1888,  plaintiff,  who  had 
succeeded  to  the  title  of  — ,  attempted  to  use  the  easement;  prior  to  that 
time  no  person  holding  under  the  grant  to  H  had  ever  made  any  such 
attempt,  and  in  December,  1883,  plaintiff  commenced  this  action  against 
defendant  who  occupied  the  premises  upon  which  was  the  spring,  to 
recover  damages  for  an  alleged  wrongful  interference  with  the  easement. 
It  appeared  that  H.  conveyed  her  premises  by  deed,  containing  the  same 
description  and  purporting  to  grant  the  same  easement  as  that  in  the  deed 
from  8.  and  the  several  mesne  conveyances,  including  that  under  which 
plaintiff  claims  contained  the  same  description  of  land  and  easement. 
The  premises,  upon  which  was  the  spring,  were  conveyed  by  S.  without 
any  reservation  of  the  easement  granted  to  H.  and  through  various 
mesne  conveyances,  none  of  which  contained  any  such  reservation, 
defendant  acquired  title,  the  various  grantees  purchasing  without  notice 
of  any  claim  of  an  existing  easement  under  the  deed  to  H.  Held,  that 
the  facts  showed,  as  matter  of  law,  an  abandonment  and  extinguishment 
of  the  easement. 

It  was  claimed  by  plaintiff  that,  as  the  instrument  releasing  the  easement 
was  not  recorded,  it  had  no  operation  as  against  subsequent  grantees 
of  the  premises  of  H.  without  notice.  Held,  that  while  this  contention 
might  be  well  founded  if  the  extinguishment  of  the  easement  depended 
solely  upon  the  instrument,  it  was  only  important  here,  as  showing,  with 
the  other  facts,  an  intention  to  abandon  the  easement;  and  this  having 
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been  shown  and  the  easement  having  thus  been  extinguished,  there  was 
nothing  for  the  deeds  under  which  plaintiff  holds  or  for  the  recording 
act  to  operate  on. 
Bnett  v.  Levitt  (39  Hun,  227)  reversed. 

(Argued  June  6,  1888;  decided  October  26,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judical  department,  entered  upon  an  order 
made  January  26, 1886,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict.   (Keported  below,  39  Hun,  227.) 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

E.  Countryman  for  appellant.  There  was  an  actual  abandon- 
ment by  Mrs.  Higgins.  of  the  easement,  accompanied  by  an 
intention  on  her  part  that  it  should  be  permanent,  and  a  sub- 
stitution of  another  easement  in  its  place ;  which  was  followed 
by  acts  involving  expenditure  on  the  part  of  Snell  on  the  faith 
thereof,  such  as  laying  pipe  and  diverting  the  water  from  the 
spring  to  other  houses.  (Washb.  Easements  [4th  ed.]  707 ; 
Corning  v.  Gould,  16  Wend.  531 ;  Grain  v.  Fox,  16  Barb. 
184;  Lattimer  v.  Livermore,  72  N.  Y.  174;  Cartwrightv. 
Maplesden,  53  id.  622;  Taylor  v.  Hampton,  4McCord  [S.C.] 
96 ;  Cowry  v.  Andrews,  123  Mass.  155 ;  King  v.  Murphy, 
140  id.  254;  Jamaica,  etc.,  Co.  v.  Chandler,  121  id.  3;  Pope 
v.  Devereux,  5  Gray,  409 ;  Morse  v.  Copeland,  2  id.  302 ; 
Dyer  v.  ISanford,  9  Mete.  395;  Curtis  v.  Noonan,  1  O.Allen, 
406 ;  Volger  v.  Geiss,  51  Md.  407 ;  Glenn  v.  D<msy  35  id. 
208,  217 ;  Ballard  v.  Butler,  30  Me.  94,  98,  99 ;  Steere  v. 
Tiffany,  13  K.  I.  568 ;  Queen  v.  Charley,  12  A.  &  E.  [N.  S.] 
Q.  B.  515  ;  Lxggins  v.  Juge,  7  Bing.  682  ;  Crossley  v.  Light- 
owler,  L.  E.,  2  Ch.  App.  478.)  The  question  of  abandonment 
is  one  as  to  the  intention  of  the  parties.  If  it  is  clear  that  they 
intended  to  substitute  one  easement  for  another,  or  to  abandon 
the  old  easement,  their  acts  in  pursuance  of  such  intention  will 
operate  to  extinguish  the  easement.  {Pope  v.  Devereux,  5 
Gray,  409 ;  Curtis  v.  Noonan,  10  Allen,  406,  409 ;  Queen  v. 
Chorley,  12  A.  &  E.  [N.  S.]  515,  519 ;  Steere  v.  Tiffany,  18 
R.  I.  568,  570 ;    King  v.  Murphy,  140  Mass.  254;    Orosshy 
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v.  Lightowler,  L.  R.,  2  Ch.  App.  482,  4S3 ;  Yogler  v.  Oeiss, 
51  Md.  410,  411 ;  Dyer  v.  Sanford,  9  Mete.  402 ;  Liggins  v. 
Juge,  7  Bing.  688 ;  Morse  v.  Copdand,  2  Gray,  304,  305.) 
Any  joint  act,  or  act  of  one  party  with  the  consent  of  the 
other,  which  is  inconsistent  with  the  continuance  of  the  ease- 
ment, works  an  extinguishment  thereof.  (Cartwright  v. 
Maplesden,  53  N.  Y.  622 ;  Lattimer  v.  Livermore,  72  id.  174, 
182 ;  Pope  v.  (THara,  48  id.  446,  447 ;  3  Kent's  Com.  449.) 
It  is  not  material,  in  the  application  of  this  rule,  whether  the 
easement  was  created  by  deed  or  by  prescription.  (Curtis  v. 
Noonan,  10  Allen,  406 ;  Morse  v.  Copdand,  2  Gray,  302 ; 
Dyer  v.  Sanford,  9  Mete.  395 ;  Oartwright  v.  Maplesden, 
53  N.  Y.  622 ;  Lattimer  v.  Zivermore,  72  id.  174.)  In  any 
event  the  instrument,  executed  and  delivered  by  Mrs.  Higgins 
in  July,  1863,  was  sufficient  to  form  the  basis  of  an  adverse 
possession,  which,  continued  under  a  claim  of  right  for  twenty 
years,  ripened  into  a  good  title.  (Sands  v.  Hughes,  53  N.  Y. 
287,  295,  296 ;  Hilton  v.  Bender,  2  Hun,  1 ;  Humbert  v. 
Trinity  Church,  24  Wend.  587;  La* Frambois  v.  Jack- 
son, 8  Cow.  589;  Reformed  Church  v.  Schoolcraft,  65 
K.  Y.  134;  Northrup  v.  Wright,  7  Hill,  476,  488; 
Townsend  v.  McDonald,  12  N.  Y.  381,  392;  Smyles  v. 
Hastings,  22  id.  217;  Wiggins  v.  McCleary,  49  id.  346; 
NichoUs  v.  Wentworth,  100  id.  455 ;  Wood  v.  Warren,  82  id. 
265,  270 ;  McFarion  Case,  43  N.  J.  Law,  606,  630 ;  Jordan 
v.  Loitg,  22  S.  C.  159,  167.)  The  undisputed  facts,  showing 
an  actual  abandonment  of  the  easement  by  the  grantors  of  the 
plaintiff,  and  an  adverse  use  or  enjoyment,  under  claim  of 
right,  which  had  been  open,  visible,  notorious  and  uninterrupted 
for  more  than  twenty  years,  were  sufficient  to  charge  the 
plaintiff  with  notice  thereof,  so  that  the  legal  presumption  of 
a  grant  to  the  adverse  claimant  became  conclusive.  ( Ward  v. 
Warren,  82  N.  Y.  265,  268 ;  NichoUs  v.  Wentworth,  100  id/ 
455 ;  Hammond  v.  Zehner,  21  id.  118, 120 ;  Clark  v.  Gilbert, 
39  Conn.  94,  97 ;  Perrin  v.  Qarfield,  37  Vt  310, 311 ;  Hnmr 
bert  v.  Rector,  etc.,  24  Wend.  587, 605,  606 ;  White  v.  Chopin, 
12  Allen,  516;  Parker  v.  Foote,  19  Wend.  309 ;  Coming  v. 
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Gould,  16  id.  531.  The  written  instrument  was  sufficient, 
the  defendant  and  his  grantors  being  in  exclusive  possession 
under  it  as  a  specific  title  and  claiming  adversely,  to  avoid 
under  the  champerty  act,  all  of  the  subsequent  grants  of  the 
easement  in  the  plaintiffs  claim  of  title.  (3  R.  S.  [7th.  ed.] 
2196,  §  147;  NeUis  v.  Munson,  13  State  Rep.  825,  829; 
Sands  v.  Hughes,  53,  N.  Y.  287,  295,  296 ;  Christie  v.  Gage, . 
71  id.  189  ;  Towle  v.  Remsen,  70  id.  304,  317 ;  Thurman  v. 
Cameron,  24  Wend.  87  ;  Jackson  v.  Preston,  13  Johns.  407.) 
The  court  erred  in  striking  out  the  evidence  of  declarations  of 
Jonas  Clock  while  he  was  the  owner  and  in  possession  of  the 
property,  made  after  consulting  counsel  in  reference  to  his 
right  to  the  easement,  to  the  effect  that  "  he  has  supposed  he 
had  the  right  to  lead  the  water  from  that  spring,  but  found 
out  that  he  had  no  right,  and  went  home  and  gave  it  up." 
(Chadwick  v.  Fonner,  69  N.  Y.  404,  407;  6  Hun,  544,  545; 
Abed  v;  Van  Gelder,  36  id.  513,  516 ;  Pitts  v.  Wilder,  1  id. 
525 ;  Jackson  v.  Bord,  4  Johns.  230,  231,  234 ;  MeKdlip  v. 
Mcllheny,  4  Watts,  317,  323  ;  Strickler  v.  Todd,  10  Serg.  & 
Rawle,  63,  74 :  Dorsey  v.  Dorset/,  3  Har.  &  John.  410,  426 ; 
Warshower  v.  Randall,  109  Mass.  586 ;  King  v.  Murphy >, 
140  id.  254,  255,  256 ;  Vrooman  v.  King,  36  id.  482 ;  Spwdd- 
ing  v.  Hallenbeck,  35  K  Y.  204,  207 ;  1  Greenl.  on  Ev.  §  109.) 

Nathaniel  C  Moak  for  respondent.  The  grant  of  water 
rights  contained  in  the  deed  of  Snell  *o  Higgins  was  not  personal 
to  the  grantee  therein,  but  was  for  the  benefit  of  the  principal 
estate  and  its  enjoyment,  and  became  appurtenant  thereto  and 
would  have  subsequently  passed  with  said  estate,  even  in  the 
absence  of  words  of  grant.  (JFellis  v.  Munson,  13  N.  Y.  St. 
Rep.  825 ;  Borst  v.  Fmpie,  5  N.  Y.  33, 39 ;  Washb.  Eas.  25, 
26,  m.  p. ;  Burr  v.  Mills,  21  Wend.  290,  294,  295 ;  Wakely 
v.  Davidson,  26  K  Y.  394;  George  v.  Cox,  114  Mass.  382, 
387;  Manderbach  v.  Bethany,  109  Penn.  St.  231,  234,  235.) 
The  release,  being  unrecorded,  is  void  as  against  a  subsequent 
purchaser  in  good  faith  and  for  valuable  consideration,  whose 
conveyance  is  first  recorded.     (Nellis  v.  Munson,  13  N.  Y. 
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St.  Kep.  825;  1  R.  S.  702,  §  38,  m.  p.;  1  id.  756, 
§  1;  Wesibrook  v.  Gleason,  89  K  Y.  641;  Bacon  v. 
Van  Schoonhoven,  87  id.  446 ;  Wood  v.  Chapvn,  13  id  509 ; 
Becker  v.  Boice,  83  id.  215,  220-221 ;  Clark  v.  Mackin,  95 
id.  346,  350 ;  Van  Keuren  v.  Corkins,  66  id.  77 ;  Bank  v. 
Frank,  45  N.  Y.  Supr.  Ct.  410-412 ;  Riley  v.  Hoyt,  29  Hun, 
114,  115 ;  Adams  vfc  Conover,  87  N.  Y.  429.)  It  having  been 
proved,  and  undisputed,  that  plaintiff  paid  value  on  his  purchase, 
the  burden  of  proof,  or  of  showing  that  he  had  notice  of 
defendant's  alleged  equities,  or  of  his  want  of  good  faith,  was 
shifted  upon  defendant  {Hart  v.  Potter,  4  Duer,  458,  461 ; 
Dalrymple  v.  HiUenbrcmd,  62  N.  Y.  611;  Cowing  v. 
Altman,  71  id.  435;  Cood?nan  v.  Harvey,  4  Ad.  &  El. 
870;  Byles  on  Bills,  118;  Wo?%muth  v.  Somburger,  17 
1ST.  Y.  Weekly  Dig.  162;  Collins  v.  Gilbert,  94  U.  S.  754, 
755 ;  1  Daniel's  Neg.  Inst.  [3d  ed.]  §  819.)  The  easement 
granted  by  Snell  to  Iliggins,  and  which  became,  before  the 
cause  of  action  herein  arose,  vested  in  plaintiff,  still  continued 
to  exist  in  favor  of  said  plaintiff,  as  the  owner  of  said  prin- 
cipal estate  granted  to  Higgins,  even  though  it  had  not  been 
used  and  enjoyed  by  the  predecessors  in  the  title  of  plaintiff. 
(Wash,  on  Ease.  [4th  ed.]  717-720  ;  White's  Bank  v.  Nichols, 
64  N.  Y.  75;  Doe  v.  BuUer,  3  Wend.  149,  153;  Smyles  v. 
Hastings,  22  N.  Y.  217,  224;  24  Barb.  44,  49;  Arnold  v. 
Stevens,  24  Pick.  106,  111 ;  Jewett  v.  Jewett,  16  Barb.  157 ; 
Marvin  v.  Brewster,  55  N.  Y.  538,  555 ;  Angell  on  Water- 
courses, §  252.)  Churchill  took  title  to  the  premises  on 
jwrhich  the  spring  was  situate,  subject  to  the  easement  granted 
to  Iliggins,  and  created  in  favor  of  plaintiff's  premises,  he 
having  notice  by  the  record  of  deed  to  Higgins,  even  though 
not  specifically  excepted  in  deed  to  himself.  (NeUis  v.  Munr 
son,  13  N.  Y.  St.  R.  825 ;  Marvin  v.  Brewster,  55  N.  Y.  538, 
556 ;  Trustees  v.  Lynch,  70  id.  449,  450 ;  At.  Dock  Co.  v. 
Leavitt,  54  id.  35,  36,  42,  43 ;  Winfield  v.  Hewnvng,  21  N.  J. 
Eq.  188 ;  2  Devlin  on  Deeds,  §  1000 ;  Cambridge  Valley  Bk. 
v.  Delcmo,  48  K  Y.  327,  336 ;  Wade's  Law  of  Notice  [2d  ed.] 
§§  310-313;    Westervdt   v.  Wyckof,  32  N.  J.  Eq.    188; 
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Caruth  v.  Grrisby,  57  Tex.  259 ;  Briggs  v.  Palmer,  20  Barb. 
392;  Birdsall  v.  Tieman,  12  How.  Pr.  551.)  Adverse  pos- 
session could  not  be  predicated  of  the  possession  of  Snell,  the 
original  grantor,  or  of  any  act  done  by  him.  (Bobinsan  v. 
Kinne,  70  N.  Y.  147 ;  Trustees,  etc.  v.  Lynch,  Id.  440 ; 
Angell  on  Water-courses,  §  219.)  The  objections  taken  to 
evidence  as  to  damages  fell  when  defendant  agreed  upon  or 
consented  to  the  amount  of  damages.  (Marday  v.  Schubtz, 
29  N.  Y.  346,  356 ;  Yates  v.  N.  Y  O.  B.  B.  Co.,  67  id.  100, 
1 03 ;  Turner  v.  Kowenhmen,  1 00  id.  115,120,121.)  The  court 
properly  directed  a  verdict  for  plaintiff.  The  mere  fact  that 
the  sole  evidence  as  to  a  material  fact  in  issue  in  an  action  is 
the  testimony  of  a  party,  where  there  is  no  conflict  in  the 
evidence  or  circumstances  from  which  an  inference  against 
the  fact  so  testified  to  can  be  drawn,  does  not  require  the  sub- 
mission of  the  question  to  the  jury.  {Kelly  v.  Burroughs, 
102  K  Y.  93,  95,  96.) 

Earl,  J.  This  action  was  commenced  to  recover  damages 
for  the  wrongful  interference  by  the  defendant  with  plaintiffs 
easement  and  right  to  draw  water  from  a  certain  spring  on 
defendant's  land,  known  as  the  Kingsbury  spring.  The 
material  facts,  as  they  appeared  upon  the  trial,  are  as  follows : 
Prior  to  the  12th  day  of  August,  1862,  one  Edwin  Snell  was 
the  owner  of  the  land  upon  which  the  Kingsbury  spring  is 
located,  and  on  that  day  he  with  his  wife  conveyed  by  war- 
ranty deed  to  one  Francis  A.  E.  Higgins  a  portion  of  such  land, 
which  deed  contained  the  following  clause ;  "  The  said  parties 
of  the  first  part  also  grant  to  said  party  of  the  second  part  the 
right  to  lay  any  kind  of  pump  logs  to  convey  water  from  the 
spring  above  the  site  of  the  old  barn  on  the  premises  purchased 
by  the  above-named  Edwin  Snell  of  W.  &  C.  Kingsbury,  and 
to  conduct  the  same  from  said  spring  down  along  the  creek 
running  therefrom  until  the  same  can  be  carried  in  a  straight 
line  to  the  premises  hereinbefore  conveyed  to  the  party  of  the 
second  part;  said  party  of  the  second. part,  however,  is  not  to 
have  and  use  from  said  spring  more  than  half  an  inch  stream 
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of  water,  and  in  digging  to  lay  or  repair  said  logs,  said  party 
of  the  second  part  is  to  replace  the  ground  and  smooth  the 
same  over  so  as  not  to  do  any  more  injury  than  necessary  and 
indispensable."  There  was  at  the  same  time  upon  the  same 
land  owned  by  Snell  another  spring  called  the  Railroad  spring 
from  which  the  railroad  company  had  the  right  to  conduct 
water  through  logs.  On  the  1st  day  of  July,  1863,  Mrs.  Ilig- 
gins,  not  having  made  any  use  of  the  Kingsbury  spring  under 
her  grant,  executed  under  seal  the  following  instrument,  which 
was  also  signed  by  Edwin  Snell  and  attested  by  two  witnesses : 
"  For  the  consideration  of  seventy-five  dollars  I  agree  to  relin- 
quish all  my  right,  title  and  interest  held  by  me  in  a  certain 
spring  owned  by  Edwin  Snell,  known  as  the  Kingsbury  spring ; 
also  said  E.  Snell  agrees  to  allow  me  to  draw  water  from  pump 
logs  running  across  lots  to  his  house,  as  long  as  there  shall  be 
water  in  said  logs."  The  pump  logs  referred  to  in  that  instru- 
ment were  the  logs  running  from  the  Railroad  spring  near 
the  house  of  Mrs.  Higgins  to  the  railroad ;  and  soon  after  the 
execution  of  that  instrument,  she  tapped  the  logs  from  the 
Railroad  spring  and  conducted  water  therefrom  to  her  premises ; 
and  water  was  thus  conducted  for  many  years,  as  long  as  the 
pump  logs  remained  there,  or  until  the  railroad  company 
changed  the  mode  of  drawing  water  from  that  spring.  After 
the  occupants  of  the  Higgins  premises  ceased  to  obtain  water 
from  the  Railroad  spring,  they  obtained  it  by  permissiom  from, 
a  spring  upon  neighboring  premises,  and  never  from  the 
Kingsbury  spring. 

This  action  was  commenced  on  the  20th  day  of  December, 
1883,  and  prior  to  that  time  no  person  holding  under  the  grant 
to  Mrs.  Higgins  ever  conducted  water  from  or  used  the  water 
of  the  Kingsbury  spring,  and  no  attempt  whatever  was  made  to 
nse  the  easement  granted  by  Edwin  Snell  prior  to  October, 
1883.  During  all  the  time  Edwin  Snell  and  those  who  held 
under  him  conducted  water  from  the  Kingsbury  spring,  and 
during  portions  of  the  time  used  the  whole  thereof. 

The  premises  conveyed  by  Edwin  Snell  to  Mrs.  Higgins 
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were  subsequently  conveyed  by  her  by  warranty  deed  contain- 
ing the  same  description  of  the  premises  and  of  the  easement 
to  conduct  water  from  the  Kingsbury  spring  as  was  contained 
in  the  deed  to  her ;  and  by  several  mesne  conveyances,  the 
title  to  the  same  premises  with  the  same  description  came  to  the 
plaintiff.  The  premises  owned  by  Edwin  Snell  containing 
the  Kingsbury  spring  were  conveyed  by  him  and  his  wife  to 
John  B.  Churchill  by  warranty  deed,  dated  the  30th  day  of 
March,  1867,  which  deed  contained  this  reservation :  "  The 
parties  of  the  first  part  hereby  except  and  reserve  the  right 
and  privilege  at  any  time  to  lead  water  through  a  half -inch 
pipe  "  from  the  Kingsbury  spring  to  the  house  in  wliich  they 
lived.  Subsequently  the  following  conveyances  of  the  same 
premises  were  made :  On  the  3d  day  of  December,  1867,  by 
Churchill  and  wife  to  James  Bates ;  on  the  29th  day  of  July, 
1875,  by  Bates  and  wife  to  Nathan  Briggs;  on  the  3d  day  of 
December,  1876,  by  Briggs  and  wife  to  the  First  National 
Bank  of  St.  Johnsville,  and  on  the  1st  day  of  March,  1881, 
by  the  bank  to  the  defendant  Levitt.  These  conveyances 
were  all  by  warranty  deeds  which  contained  the  same  reserva- 
tion as  to  the  use  of  water  from  the  spring  to  be  -drawn  in  a 
half-inch  pipe,  and  none  of  the  deeds  contained  any  refer- 
ence whatever  to  the  easement  granted  by  Edwin  Snell  to 
Mrs.  Higgins. 

This  easement  having  been  acquired  by  Mrs.  Higgins  by 
grant  could  not  be  lost  by  mere  non-user  for  any  length  of 
time.  It  could  be  lost  by  adverse  user  or  possession  by  the 
owner  of  the  servient  tenement,  and  the  easement  could  be  lost 
and  extinguished  by  abandonment  in  6ome  of  the  modes  or  by 
some  of  the  means  recognized  in  the  law.  Non-user  for  a 
period  of  twenty  years,  under  such  circumstances  as  show  an 
intention  to  abandon  and  give  up  the  easement,  is  sufficient 
to  extinguish  it ;  and  even  an  abandonment  for  a  shorter  period, 
under  such  circumstances  as  show  an  intention  to  give  up  and 
release  an  easement,  which  is  acted  upon  by  the  owner  of  the 
servient  tenement  so  that  it  would  work  harm  to  him  if  the 
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easement  were  thereafter  asserted,  would  operate  to  extinguish 
the  easement. 

Here  there  is  no  doubt  of  the  actual  intention  of  Mrs. 
Higgins  to  abandon  the  easement  acquired  by  her  from  Edwin 
Snell.  She  expressly  agreed  to  relinquish  it  for  the  considera- 
tion of  $75  in  money  and  the  right  to  draw  water  from  other 
logs  for  an  indefinite  time ;  and  that  agreement  was  acted  upon 
for  more  than  twenty  years.  During  that  time  the  defendant, 
and  others  through  whom  he  claims,  purchased  the  servient 
tenement  by  warranty  deeds  without  any  notice  whatever  of 
any  claim  of  an  existing  easement  under  the  deed  to  Mrs. 
Higgins  in  the  premises  conveyed.  These  facts  are  undisputed, 
and  upon  them  the  trial  court  should  have  held  and  ruled,  as 
matter  of  law,  that  the  easement  was  abandoned  and  extin- 
guished. (  Vogler  v.  Gets*,  51  Md.  407 ;  Steere  v.  Tiffany, 
13  K.  I.  568 ;  Dyer  v.  Sanford,  9  Met.  395 ;  Curtis  v. 
Nponan,  10  Allen,  406 ;  Morse  v.  Copdcmd,  2  Gray,  302 ; 
Pope  v.  Devereux,  5  Gray,  409 ;  King  v.  Murphy,  140  Mass. 
254 ;  Queen  v.  Charley,  12  Ad.  &  El.  [N.  S.]  515 ;  Crossley 
v.  Lightowler,  L.  R.,  2  Ch.  App.  478,  482 ;  Cartwright  v. 
Maplesden,  53  K  Y.  622 ;  White's  Bank  v.  Nichols,  64  id.  65.) 
In  Washburn  on  Easements  ([3d  ed.]  at  page  661  and  subse- 
quent pages),  the  author  says :  "  The  owner  of  an  easement 
may  destroy  his  right  to  the  same  by  actually  abandoning  the 
right  as  well  as  the  enjoyment,  especially  if  a  third  party 
become  interested  in  the  servient  estate  after  such  act  of 
abandonment ;  and  it  would  operate  unjustly  upon  him  if  the 
exercise  of  the  easement  were  resumed  in  favor  of  the 
dominant  estate.  It  is  not  easy  to  define,  in  all  cases,  what 
would  be  such  act  of  abandonment  as  would  destroy  a  right  of 
easement,  and  each  case  seems  to  be  a  matter  for  a  jury  to 
determine.  But  nothing  short  of  an  intention  so  to  abandon 
the  right  would  operate  to  that  effect,  unless  other  persons 
have  been  led  by  such  acts  to  treat  the  servient  estate  as  if  free 
of  the  servitude,  and  the  same  could  not  be  resumed  without 
doing  an  injury  to  their  rights  in  respect  to  the  same.  And 
in  this  it  is  not  intended  to  embrace  questions  which  may  arise 
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from  a  mere  non-user  of  an  easement."  "The  question  of 
abandonment  is  one  of  intention,  depending  upon  the  facts 
of  the  particular  case.  But  time  is  not  a  necessary  element  in 
a  question  of  abandonment.  A  cesser  to  use,  accompanied  by 
an  act  clearly  indicating  an  intention  to  abandon  the  right, 
would  have  the  same  effect  as  a  release,  without  reference  to 
time."  "  Although  an  abandonment  is  sometimes  inferred  from 
a  non-user  for  twenty  years,  it  seems  to  depend  less  upon  the 
duration  of  the  time  than  the  acts  which  accompany  the 
ceasing  to  use  the  easement  for  its  effect  upon  the  right.  The 
length  of  time  that  this  is  continued  is  one  of  the  elements 
from  which  the  intention  to  abandon  or  retain  the  right  is 
inferred.  *  *  *  The  cesser  to  use,  coupled  with  any  act 
clearly  indicative  of  an  intention  to  abandon  the  right,  would 
have  the  same  effect  as  a  release,  without  any  reference  to  the 
time  during  which  such  cesser  has  continued."  And  the  text 
of  the  learned  author  is  well  supported  by  the  authorities  which 
he  cites. 

Here,  after  an  abandonment  by  Mrs.  Higgins,  Edwin  Snell 
conveyed  the  water  from  this  spring  to  two  houses  upon  his 
own  premises,  and,  with  the  water  running  from  the  spring 
through  the  pipes  to  those  houses,  the  premises  have  several 
times  been  bought  and  sold.  There  was  a  non-user  of  the 
easement  for  upwards  of  twenty  years,  and  a  substituted 
easement  was  used  during  a  large  portion  of  that  time. 

Under  such  circumstances,  we  think,  there  was  not  even  a 
question  of  fact  for  the  jury ;  but  that  it  was  the  duty  of  the 
court  to  rule,  as  matter  of  law,  that  the  easement  was 
extinguished. 

The  learned  counsel  for  the  respondent  places  great  stress 
upon  the  fact  that  the  instrument  executed  by  Mrs.  Higgins, 
and  dated  July  1,  1863,  was  not  recorded,  and  he  claims  that  it 
could,  therefore,  have  no  operation  as  against  the  subsequent 
conveyances  of  her  premises  to  parties  who  purchased  for  a 
valuable  consideration,  without  notice  of  the  instrument,  and 
placed  their  deeds  upon  record.  This  contention  might  be 
well  founded  if  the  extinguishment  of  the  easement  depended 
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solely  upon  that  instrument,  as  it  would  have  been  void  as 
against  subsequent  conveyances  first  recorded.  (IRS.  762, 
§  38 ;  id.  756,  §  1 ;  NeUis  v.  Munaon,  13  N.  Y.  State  Rep. 
825.)  But  if  there  had  been  no  instrument  whatever,  and  the 
same  agreement  had  been  made,  the  same  consideration  paid 
and  the  same  acts  done  indicating  an  unequivocal  intention  to 
abandon  the  easement,  it  would  have  been  just  as  effectually 
extinguished ;  and  the  easement  having  thus  become  extin- 
guished, there  was  nothing  for  the  deeds  under  which  the 
plaintiff  holds,  or  for  the  recording  acts  to  operate  on.  The 
easement  ceased  to  have  any  existence,  whatever,  and  could 
not  be  the  subject  of  a  conveyance ;  having  been  extinguished 
it  could  be  brought  into  existence  again  only  by  the  act  of  the 
owner  of  the  servient  estate  or  by  prescriptive  use.  The 
instrument  is  of  importance  only  as  showing,  with  the  other 
facts,  an  intention  to  abandon  the  easement. 

We  are,  therefore,  of  the  opinion  that  the  learned  court 
below  fell  into  error,  and  that  the  judgment  should  be  reversed 
and  a  new  trial  granted,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


William  Speeb,  Jr.,  as  Administrator,  etc.,  Respondent,  v. 
Heney  T.  MoCoun,  Jr.,  Impleaded,  etc.,  Appellant. 

B.,  one  of  two  co-administrators,  who  had  united  in  giving  a  bond  with 
sureties  for  the  faithful  execution  of  their  duties,  misappropriated  a 
portion  of  the  funds  of  the  estate.  His  letters  of  administration  were 
thereupon  revoked  upon  petition  of  plaintiff,  the  other  administrator. 
Plaintiff  then  commenced  proceedings  against  B.  for  an  accounting, 
which  resulted  in  a  decree  directing  B.  to  pay  the  sum  so  misappro- 
priated. The  decree  was  duly  docketed,  execution  issued  and  returned 
unsatisfied.  Upon  petition  of  plaintiff  the  surrogate  directed  an  assign- 
ment to  him  of  the  bond  and  gave  him  permission  to  bring  suit  thereon 
in  behalf  of  the  estate.  In  an  action  so  brought,  held,  that  the  proceed- 
ings in  Surrogate's  Court  were  regular  and  valid;  and  that,  assuming 
plaintiff,  as  one  of  the  principals  in  the  bond,  would  individually  be 
bound  to  indemnify  the  sureties  for  any  sum  recovered,  still  he  was 
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authorized  in  his  representative  capacity  to  maintain  the  action.    (Code 
of  Civil  Pro.  §§  2605,  2606,  2607,  2609.) 
Nam  v.  Oakley  (87  Hun,  492)  distinguished. 

(Argued  October  9,  1888;  decided  October  26,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  13, 1886,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

This  was  an  action  upon  an  administrator's  bond. 

In  July,  1883,  Gilbert  Dunspaugh  died  in  Queens  county 
intestate,  and  in  November  of  the  same  year  the  plaintiff  and 
one  Burton  T.  Beach  were  appointed  administrators  of  his 
estate.  The  administrators'  bond,  duly  approved  and  filed,  was 
executed  by  William  Sperb,  Jr.,  Burton  T.  Beach,  Benjamin 
G.  Mitchell  and  Henry  T.  McOonn,  Jr.,  unto  the  People  of 
the  state  of  New  York  in  the  sura  of  $4,000,  and  was  joint 
and  several.  The  condition  thereof  was  "  that  if  the  above 
bounden  William  Sperb,  Jr.,  and  Burton  T.  Beach  shall  faith- 
fully execute  the  trust  repose4  in  them  as  the  administrators 
of  all  and  singular  the  goods,  chattels  and  credits  of  Gilbert 
Dunspaugh,  late  of  the  town  of  North  Hempstead,  in  the 
county  of  Queens,  deceased,  intestate,  and  obey  all  lawful 
decrees  and  orders  of  the  Surrogate's  Court  of  the  said  county 
of  Queens  touching  the  administration  of  the  estate  committed 
to  them,  then  the  obligation  to  be  void,  else  to  remain  in  full 
force  and  effect." 

Subsequently  Beach,  acting  as  administrator,  misappropriated 
$1,332.66  of  the  estate  funds  and  absconded  from  the  state. 
On  the  2d  day  of  November,  1885,  upon  the  petition  of  the 
plaintiff,  his  co-administrator,  the  surrogate  of  Queens  county 
made  an  order  revoking  the  letters  of  administration  issued  to 
Burton  T.  Beach.  The  plaintiff  thereupon,  as  sole  remaining 
administrator,  began  proceedings  against  Beach  for  an  account- 
ing, upon  which  it  was  found  that  Beach  had  received  the  sum 
above  stated  and  had  failed  to  pay  over  the  same,  and  on 
January  28,  1886,  the  surrogate  made  a  decree  directing  Beach 
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to  pay  to  the  plaintiff,  as  sole  remaining  administrator,  the 
money  so  received  by  him,  to  wit,  the  sum  of  $1,332.66  and 
$101.50,  costs  and  disbursements.  This  decree  was  duly 
docketed  in  the  proper  counties  and  executions  were  issued  to 
those  counties  and  returned  unsatisfied.  On  June  10,  1886, 
upon  a  petition  by  the  plaintiff,  as  sole  remaining  administra- 
tor, showing  the  foregoing  facts  and  that  the  amount  decreed 
to  be  paid  was  still  wholly  unpaid,  the  surrogate  made  a  decree 
"  that  the  bond  given  by  the  said  Burton  T.  Beach,  as  principal, 
with  Henry  T.  McCoun,  Jr.,  and  Benjamin  G.  Mitchell,  as 
sureties,  upon  the  appointment  of  the  said  Burton  T.  Beach, 
as  administrator,  etc.,  be,  and  the  same  hereby  is,  assigned  to 
the  said  William  Sperb,  Jr.,  as  administrator,  etc.,  and  that 
he  be,  and  hereby  is,  permitted  to  maintain  in  behalf  of  the 
said  estate  and  the  persons  interested  therein,  an  action  thereon 
to  recover  the  said  amount  of  $1,434.16  duly  decreed  to  be 
paid  to  him  by  the  said  Burton  T.  Beach." 

Thereupon  the  plaintiff  began  this  action.  The  defendant 
answered  admitting  the  decease  of  the  intestate,  the  giving  of 
the  bond  and  the  appointment  of  the  administrators  as  alleged 
in  the  complaint,  and  he  alleged  that  he  had  no  knowledge  of 
the  other  facts  set  forth.  The  cause  came  on  to  be  tried  at  a 
circuit,  and  all  the  facts  alleged  in  the  complaint  were  proved 
and  no  exception  was  taken  to  the  evidence.  When  the 
plaintiff  rested  the  defendant  moved  to  dismiss  the  complaint 
on  four  grounds,  as  follows :  (1.)  "  The  plaintiff  has  not  proved 
a  cause  of  action  against  the  defendant  McCoun.  (2.)  The 
plaintiff  has  sued  both  the  defendants,  Mitchell  and  McCoun, 
and  it  appears  that  the  defendant  Mitchell  has  not  been 
served  with  process  and  does  not  appear  in  the  action. 
(3.)  The  plaintiff  himself,  a  party  to  the  bond,  is  suing  to  col- 
lect from  another  party  to  the  same  bond.  (4.)  The  plaintiff 
is  a  principal  on  the  bond  and  cannot  sue  defendant  on  it, 
who  is  his  surety  thereon."  The  motion  was  denied  and 
defendant  excepted.  No  evidence  was  given  by  the  defend- 
ant, and  thereupon  the  plaintiff  moved  for  judgment,  which 
motion  was  granted,  and  the  jury  were  directed  to  find  for 
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the  plaintiff  the  sura  claimed,  to  which  direction  the  defendant 
excepted. 

Z.  H  Arnold,  Jr.,  for  appellant.  Section  2609  of  the  Code 
of  Civil  Procedure  provides  for  the  maintaining  of  an  action 
on  the  bond  of  an  executor  or  administrator  whose  letters  have 
been  revoked  and  the  estate  left  unrepresented.  (Code  Civil 
Pro.  §  2514,  sub.  11,  §§  2605,  2607,  2608 ;  2  Bouv.  L.  Diet. 
557;  Boyle  v.  St  John,  28  Hun,  454.)  The  respondent 
cannot  rightly  claim  that  he  comes  before  the  court  in  a  repre- 
sentative capacity.  His  right  attitude  is  that  of  an  individual ; 
no  matter  how  he  describes  himself  in  his  complaint,  the  court 
will  look  into  the  facts  of  the  case  and  in  actions  upon  con- 
tracts made  by  him  will  treat  such  contracts  as  individual 
obligations.  (Thompson  v.  Whitmarsh,  100  N.  Y.  35 ; 
Schmittier  v.  Simon,  101  id.  554.)  A  cause  of  action  cannot 
exist  in  the  principal  against  his  surety.  They  are  necessarily, 
by  their  plain  obligation,  arrayed  on  the  same  side  of  every 
controversy  based  upon  a  breach  of  the  condition  of  the  bond. 
(Manz  v.  Oakley,  37  Hun,  495.)  If  the  appellant  is  compelled 
to  pay  the  judgment  in  this  case,  he  can  at  once  recover  from 
the  respondent  the  amount  he  is  thus  compelled  to  pay. 
(Moore  v.  State,  49  Ind.  558 ;  Brogue  v.  Clark,  5  Pick.  96  ; 
Babcock  v.  Hubbard,  2  Conn.  536.)  When  the  circumstances 
of  the  litigating  parties  are  such  that,  on  changing  the  relative 
position  of  plaintiff  and  defendant,  the  recovery  of  each  would 
be  equal  in  amount,  the  law  will  consider  one  claim  as  extin- 
guishing the  other.     (Broom's  Maxim6  [5th  Am.  ed.]  m.  309.) 

William  Henry  Arnoux  for  respondent.  As  the  facts 
alleged  in  the  complaint  were  admitted  or  duly  proved,  there 
was  no  error  in  the  refusal  of  the  court  below  to  dismiss  the 
complaint  upon  the  ground  that  plaintiff  had  not  proved  facts 
sufficient  to  constitute  a  cause  of  action.  (Bredin  v.  Smyth, 
3  Denio,  251 ;  Scqfield  v.  Churchill,  72  N.  Y.  565 ;  Thayer 
v.  Clwrk,  4  Abb.  Ct.  App.  Dec.  391 ;  48  Barb.  243 ;  Hood  v. 
Hood,  85  N.  Y.  578 ;    Casoni  v.  Jerome,  5S  id.  315 ;   Dodge 
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v.  St.  John,  96  id.  260  ;  HaigU  v.  Brisbm,  7  Civ.  Pro.  R.  — ; 
Oridler  v.  Gurry,  44  How.  345 ;  People  v.  Barnes,  12  Wend. 
492 ;  Rowe  v.  Parsons,  6  Hun,  342 ;  Baggott  v.  Bovlger, 
2  Duer,  160 ;  Field  v.  Vcm  CoU,  9  Law  Jour.  192.)  As  the 
bond  was  joint  and  several,  plaintiff  had  a  right  to  proceed 
against  one  obligor  and  omit  the  other.  (Code  of  Civil  Pro. 
§  454 ;  Field  v.  Van  CoU,  15  Abb.  [N.  S.]  349.)  This  action  lies 
and  is  properly  maintainable,  as  brought,  nnder  the  Code  of 
Civil  Procedure  (§§  2605,  2607.)  The  default  of  either  prin- 
cipal creates  a  breach  in  the  bond  and  a  liability  of  the  sureties. 
{People  v.  Downing,  4  Sandf.  189 ;  Brewster  v.  Batch,  41 
N.  Y.  Sup.  Ct  63,  69 ;  Scofdd  v.  Adriance,  1  Dem.  196.) 
The  estate  is  entitled  to  a  judgment  for  the  whole  default,  and 
the  court  properly  granted  the  motion  for  judgment  made  by 
plaintiff.  (Boyle  v.  St.  John,  28  Hun,  454.)  The  plaintiff  in 
this  action  is  not,  as  such  plaintiff,  the  same  person  in  law  as 
the  person  who  executed  the  bond,  and  a  claim  against  the 
individual  cannot  be  offset  or  counter-claimed  against  the 
representative.  (People  v.  Downing,  4  Sandf.  189 ;  Code  of 
Civil  Pro.  §  502,  sub.  3.)  As  the  remaining  administrator 
himself  had  been  guilty  of  negligence,  he  was  personally 
liable  to  the  estate  for  the  amount  lost.  (Ea/rle  v.  Earle,  93 
N.  Y.  104.) 

Earl,  J.  It  is  not  questioned  that  the  surrogate  had  power 
to  revoke  the  letters  of  administration  issued  to  Beach,  and 
we  are  of  opinion  that  the  other  proceedings  in  the  Surrogate's 
Court  were  regular  and  valid.  Under  sections  2603  and  2606 
of  the  Code,  the  surrogate  had  authority,  upon  the  petition  of 
the  plaintiff,  as  surviving  administrator,  to  compel  Beach  to 
account  for  and  deliver  over  the  funds  of  the  estate  which  he 
had  received  to  the  plaintiff.  The  decree  for  the  payment 
and  delivery  of  the  fund  to  him  having  been  made,  and 
executions  upon  the  decree  having  been  returned  unsatis- 
fied, he  was  authorized  by  section  2607  of  the  Code  to  maintain 
an  action  upon  the  official  bond  to  recover  the  sum  thus 
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decreed  to  be  paid  to  him.  If  necessary  for  the  maintenance 
of  this  action,  we  think  the  provisions  of  section  2609  could 
also  be  invoked  in  his  favor.  Within  the  meaning  of 
that,  section  he,  in  his  representative  capacity,  is  a  person 
aggrieved,  and,  upon  that  theory,  could  maintain  this  action. 

We  do  not  deem  it  important  now  to  determine  the  precise 
relation  which  the  plaintiff  individually,  as  one  of  the  principals 
in  the  bond,  bears  to  the  sureties  in  reference  to  the  default  of 
Beach.  We  will  assume,  as  most  favorable  to  the  appellant, 
what  has  apparently  been  decided  in  some  cases,  that  he,  as 
one  of  the  principals,  will  be  bound  to  indemnify  the  appellant 
for  any  sum  which  may  be  recovered  against  him  on  account 
of  the  default  of  Beach  (Babcook  v.  Hubbard,  2  Conn.  536 ; 
Brazier  v.  Clark,  5  Pick.  96 ;  Overton  v.  Woodson^  17  Mo. 
453) ;  and  yet  we  are  of  opinion  that,  as  administrator 
representing  the  estate,  he  can  maintain  this  action.  As  against 
the  plaintiff,  suing  in  his  representative  capacity,  the  defendant 
cannot  set  up  as  a  bar  to  the  action  any  counter-claim  or 
defense  which  he  has  against  him  as  an  individual.  As  surety 
the  defendant  is  bound  to  answer  for  the  default  of  Beach,  so 
that  the  money  misappropriated  may  be  made  good  to  the 
estate ;  and  after  he  has  paid  as  surety  he  may  take  his  remedy, 
if  he  has  any,  against  the  plaintiff,  individually,  as  one  of  his 
principals  for  indemnity.  In  this  way  the  estate  will  be  pro- 
tected by  the  bond,  and  the  defendant,  as  surety,  will  have  all 
the  indemnity  which  the  law  gives  him.  And  so  it  was  held 
in  Boyle  v.  St.  John,  (28  Hun,  454.) 

The  case  of  Nam  v.  Oakley  (37  Hun,  495),  is  not  in 
conflict  with  the  case  of  Boyle  v.  St.  John.  In  that  case 
the  decree  of  the  surrogate  directed  the  defaulting  co-admin- 
istrator to  pay  money  misappropriated  by  him  to  the  adminis- 
trator of  his  co-administrator,  and  that  administrator  assigned 
the  claim  to  the  plaintiff  in  the  action ;  and  there  it  was  held 
that  the  action  was,  in  effect,  one  brought  by  a  principal 
against  his  own  surety  to  recover  damages  for  the  wrongful 
act  of  his  co-principal,  and  that  the  action  could  not  be  main- 
tained.    The  case  was  as  if  this  plaintiff  had  instituted  this 
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action  as  an  individual  to  whom  the  defaulting  administrator 
had  been  ordered  to  make  payment  as  the  party  aggrieved ; 
and,  as  we  have  stated,  if  the  action  had  been  of  that  character 
it  could  not  have  been  maintained. 

We,  therefore,  see  no  reason  to  doubt  that  this  case  was 
properly  disposed  of  in  the  courts  below,  and  that  the  judg- 
ment should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament 
of  James  Maokay,  Deceased. 

Subscribing  witnesses  to  a  will  are  required  for  the  purpose  of  attesting 
and  identifying  the  signature  of  the  testator;  for  this  purpose  it  is  essential 
to  the  due  publication  of  a  will  either  that  they  should  see  the  testator 
subscribe  his  name,  or  that,  with  the  signature  visible  to  him  and  to  them, 
he  should  acknowledge  it  to  be  his. 

Where,  therefore,  it  appeared  that,  at  the  time  of  the  alleged  publication 
of  an  instrument  presented  for  probate  as  a  last  will,  the  decedent  stated 
to  the  witnesses  that  he  had  sent  for  them  to  sign  his  last  will;  that  he 
then  presented  the  instrument,  stating  it  was  his  will  and  was  all  ready 
awaiting  their  signatures,  but  he  handed  it  to  the  witnesses  so  folded  that 
they  could  not,  and  they  did  not  see  his  signature  or  any  part  thereof 
except  the  attestation  clause.  Held,  that  the  will  was  not  properly  exe- 
cuted ;  and  that  the  surrogate  properly  refused  to  admit  it  to  probate. 

(Argued  October  11,  1888;  decided  October  26,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  November  6,  1886,  which  affirmed  a  decree  of  the  sur- 
rogate of  St.  Lawrence  county  refusing  to  admit  to  probate 
an  instrument  purporting  to  be  the  last  will  of  James  Mackay, 
deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Louis  Hashrouck  for  appellant.  There  was  a  sufficient 
acknowledgment  of  his  subscription  by  the  testator  to  the  sub- 
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scribing  witnesses.  (Baskm  v.  Baskm,  36  N.  Y.  416,  419  ; 
Willis  v.  Willis,  36  id.  486 ;  EUis  v.  Smith,  1  Ves.  Sr.  11 ; 
Mckerson  v.  Buck,  12  Gush.  332 ;  In  re  Phillips,  98  N.  Y. 
267 ;  In  re  Austin,  45  Hun,  1 ;  In  re  Oilman,  38  Barb.  364 ; 
Peck  v.  Cory,  27  K  Y.  9 ;  Fauncey  v.  Thome,  2  Barb.  Cli. 
40 ;  In  re  Higgvns,  94  N.  Y.  554,  555 ;  Lome  v.  Lane,  95  id. 
494,  499 ;  In  re  Beckett,  103  id.  167 ;  Darlmg  v.  Arthur, 
22  Hun,  84 ;  Thompson  v.  Stephens,  62  N.  Y.  534 ;  In  re 
Peepon,  91  id.  255;  Rugg  v.  Rugg,  83  id.  592;  Back  v. 
Back,  94  id.  663.)  The  will  should  be  admitted  to  probate 
on  the  strength  of  the  attestation  clause.  (Code  of  Civ.  Pro. 
§  2620 ;  In  re  Cottrell,  95  N.  Y.  329,  339,  340.) 

William  H.  Sawyer  for  respondent.  There  are  certain 
formalities  prescribed  by  statute  necessary  to  the  due  execution 
of  a  will  of  real  or  personal  property,  or  both,  which  are  explicit 
and  imperative,  and  which  must  be  complied  with  in  order  to 
entitle  the  same  to  be  admitted  to  probate.  (3  R.  S.  [Banks' 
7th  ed.]  2285 ;  Chaffee  v.  B.  M.  Coiw.,  10  Paige,  85 ;  Burt  v. 
Nolxm,  1  Dem.  436 ;  In  re  Will  of  Smith,  1  Tuck.  227 ;  Rey- 
nolds v.  Root,  62  Barb.  250 ;  Remsen  v.  Brinckerhoff,  26  Wend. 
332  ;  Mitchell  v.  Mitchell,  16  Hun,  97 ;  77  K  Y.  596 ;  Lewis  v. 
Lewis,  11  id.  220;  Baskm  v.  Baskm,  36  id.  153  ;  Jackson 
v.Jackson,  39  id.  153;  Kdlum's  Witt,  52  id.  517;  Row- 
land  v.  Taylor,  53  id.  627 ;  Sisters  of  Charity  v.  Kelly,  67  id. 
409 ;  WooUey  v.  Woolley,  95  id.  23 1 .)  Each  of  these  requisites 
is  to  be  regarded  as  essential  as  another,  and  there  must  be  a 
concurrence  of  all  to  give  validity  to  the  act,  and  the  omission 
of  either  is  fatal.  {Fiemsen  v.  Brinckerhoff,  26  Wend.  332 ; 
In  re  Hewitt,  91  K  Y.  261,  263.)  The  burden  of  proving 
that  all  the  requirements  of  the  statute  have  been  followed  or 
complied  with  rests  upon  the  proponent  affirmatively.  (Leiois 
v.Lewis,  11  KT.  220;  Chaffee  v.  B.  M.  Com.,  10  Paige, 
85 ;  In  re  Kellum,  52  K  Y.  517 ;  Woolley  v.  WooUey,  95  id. 
231.)  As  the  evidence  showed  that  the  instrument  was  not 
subscribed  by  the  testator  in  the  presence  of  each  of  the 
attesting  witnesses,  and  his  subscription  thereto  not  aeknowl- 
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edged  by  liim  to  have  been  made  to  each  of  the  attesting  wit- 
nesses, it  was  sufficient  to  warrant  a  finding  that  the  instru- 
ment was  not  subscribed  by  the  testator  within  the  meaning 
of  the  statute.  {Mitchell  v.  Mitchell,  16  Hun,  97 ;  77  K  Y. 
596 ;  Lewis  v.  Lewis,  11  id.  220 ;  Woolley  v.  WooUey,  95  id. 
231 ;  Rutherford  v.  Rutherford,  1  Denio,  33 ;  Sisters  of 
Charity  v.  Kelly,  67  N.  Y.  413 ;  Willis  v.  MoU,  36  id.  486  ; 
Raskin  v.  Raskin,  36  id.  416 ;  In  re  OUmcm,  38  Barb.  364 ; 
In  re  Phillips,  98  1ST.  Y.  267.)  A  presumption  of  due  execu- 
tion cannot  be  drawn  from  words  of  the  attestation  clause, 
importing  the  same,  in  opposition  to  positive  testimony  that 
any  of  the  requirements  of  the  statute  in  that  regard  were  not 
complied  with.  (Lewis  v.  Lewis,  11  N.  Y.  224 ;  Orser  v. 
Orser*  24  id.  51 ;  In  re  KeUum,  52  id.  517;  WooUey  v. 
WooUey,  95  id.  231.)  While  section  2650  of  the  Code  of 
Civil  Procedure  allows  proof  of  a  will  to  be  made  outside  of 
the  testimony  of  the  subscribing  witnesses,  it  does  not  aid  the 
proponent  here ;  under  that  section  she  might  have  made  such 
proof,  if  she  could  on  the  hearing  before  the  surrogate,  which 
she  did  not.  (Rugg  v.  Rugg,  83  N.  Y.  592 ;  Trustees  of 
Aubwm  v.  Calhoun,  25  id.  425 ;  In  re  CoWreU,  95  id.  329,  335.) 

Earl,  J.  The  subscribing  witnesses  came  to  the  dwelling- 
house  of  the  deceased  by  previous  appointment,  and  while 
seated  at  his  writing  desk  he  said  to  them,  "  Gentlemen,  what  I 
sent  for  you  for  was  to  sign  my  last  will  and  testament." 
Thereupon  he  took  from  his  writing  desk  the  instrument 
offered  for  probate,  and  laying  it  before  the  witnesses  said :  "  It 
is  now  all  ready  awaiting  your  signatures."  He  then  presented 
the  instrument  to  the  witness  McCarrier  for  his  signature  and 
he  signed  it,  saying  as  he  did  so,  "  I  am  glad,  Father  Mackay, 
you  are  mairing  your  will  at  this  time ;  I  don't  suppose  it  will 
shorten  your  life  any,"  to  which  he  replied,  yes,  he  wanted  it 
done  and  off  his  mind ;  and  then  the  witness,  Mulligan,  who 
had  joined  in  this  conversation,  signed  the  instrument  as  a 
witness.  At  the  time  of  exhibiting  the  instrument  to  the 
subscribing  witnesses  he  told  them  it  was  his  will,  but  he 
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handed  it  to  them  so  folded  that  they  could  see  no  part  of  the 
writing  except  the  attestation  clause,  and  they  did  not  see  either 
his  signature  or  seal.  There  would  undoubtedly  have  been  a 
formal  execution  of  the  will  in  compliance  with  the  statutes 
if  the  witnesses  had,  at  the  time,  seen  the  signature  of  the 
testator  to  the  will.  Subscribing  witnesses  to  a  will  are 
required  by  law,  for  the  purpose  of  attesting  and  identifying 
the  signature  of  the  testator,  and  that  they  cannot  do  unless 
at  the  time  of  the  attestation  they  see  it.  And  so  it  has  been 
held  in  this  court.  In  Lewis  v.  Lewis  (11  N.  T.  221),  where 
the  alleged  will  was  not  subscribed  by  the  testator  in  the 
presence  of  the  witnesses,  and  when  they  signed  their  names 
to  it  it  was  so  folded  that  they  could  not  see  whether  it  was 
signed  by  him  or  not,  and  the  only  acknowledgment  or 
declaration  made  by  him  to  them  or  in  their  presence  as  to  the 
instrument  was :  "  I  declare  the  within  to  be  my  will  and  deed," 
it  was  held  that  this  was  not  a  sufficient  acknowledgment  of 
his  subscription  to  the  witnesses  within  the  statute.  In  that 
case  Allen,  J.,  writing  the  opinion,  said :  "A  signature  neither 
seen,  identified  or  in  any  manner  referred  to  as  a  separate  and 
distinct  thing,  cannot,  in  any  just  sense,  be  said  to  be 
acknowledged  by  a  reference  to  the  entire  instrument  by 
name  to  which  the  signature  may  or  may  not  be  at  the  time 
subscribed."  In  Mitchell  v.  Mitchell  (16  Hun,  97 ;  affirmed 
in  this  court  in  77  N".  T.  596),  the  deceased  came  into  a  store 
where  two  persons  were  and  produced  a  paper  and  said :  "  I 
have  a  paper  which  I  want  you  to  sign."  One  of  the  persons 
took  the  paper  and  saw  what  it  was  and  the  signature  of  the 
deceased.  The  testator  then  said  :  "  This  is  my  will,  I  want 
you  to  witness  it."  Both  of  the  persons  thereupon  signed  the 
paper  as  witnesses  under  the  attestation  clause.  The  deceased 
then  took  the  paper  and  said :  "  I  declare  this  to  be  my  last 
will  and  testament,"  and  delivered  it  to  one  of  the  witnesses 
for  safe-keeping.  At  the  time  when  this  took  place  the  paper 
had  the  name  of  the  deceased  at  the  end  thereof.  It  was 
held  that  the  will  was  not  properly  executed  for  the  reason 
that  one  of  the  witnesses  did  not  see  the  testator's  signature, 
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and  as  to  that  witness  there  was  not  a  sufficient  acknowledg- 
ment of  the  signature  or  a  proper  attestation.  It  is  true  that 
in  WiUis  v.  MoU  (36  N.  Y.  486,  491),  Davies,  Ch.  J.,  writing 
the  opinion  of  the  court,  said,  that "  the  statute  does  not  require 
that  the  testator  shall  exhibit  his  subscription  to  the  will  at 
the  time  he  makes  the  acknowledgment.  It  would,  therefore, 
follow  that  when  the  subscription  is  acknowledged  to  an 
attesting  witness  it  is  not  essential  that  the  signature  be 
exhibited  to  the  witness."  This  is  a  mere  dictum,  unnecessary 
to  the  decision  in  that  case,  and,  therefore,  cannot  have  weight 
as  authority.  The  formalities  prescribed  by  the  statute  are 
safeguards  thrown  around  the  testator  to  prevent  fraud  and 
imposition.  To  this  end  the  witnesses  should  either  see  the 
testator  subscribe  his  name,  or  he  should,  the  signature  being 
visible  to  him  and  to  them,  acknowledge  it  to  be  his  signature. 
Otherwise  imposition  might  be  possible  and  sometimes  the 
purpose  of  the  statute  might  be  frustrated. 

We  think,  therefore,  that  probate  of  the  will  was  properly 
refused  and  that  the  judgment  below  should  be  affirmed, 
without  costs. 

All  concur. 

Judgment  affirmed. 
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Henry  P.  Dk  Graaf,  Appellant,  v.  Jacob  F.  Wyokoff, 
Respondent. 

(Argued  April  90,  1888;  decided  June  5,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  December  30, 1885,  which 
affirmed  a  judgment  in  favor  of  defendant,  entered  upon  an 
order  dismissing  the  complaint  on  trial. 

James  B.  Marvin  for  appellant. 

Cephas  Brainerd  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Daniel  Maok,  Respondent,  v.  Robert  Mills  et  al.,  Appellants. 
(Argued  May  1,  1888;  decided  June  5,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  IT,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 
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Benjamin  H.  WilMams  for  appellants. 

Addbert  Moot  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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no    618        The  People  of  the  State  of  New  Yobk,  Respondent,  v. 
166   183  Daniel  Lyons,  Appellant. 

Under  the  provision  of  the  Code  of  Criminal  Procedure  (g  628,  as  amended 
by  chapter  493,  Laws  of  1887),  directing  that  where  a  judgment  on  a  con- 
viction is  of  death,  this  court  may,  on  appeal  to  it,  order  a  new  trial  if  it 
be  satisfied  that  the  verdict  was  against  the  weight  of  evidence  or  against 
law  "whether  any  exception  shall  have  been  taken  or  not  in  the  court 
below,"  the  defendant  cannot  claim  as  matter  of  right  the  benefit  of  error 
occurring  on  the  trial  where  no  proper  objection  was  made  and  no  excep- 
tion taken;  he  can  only  ask  the  court  to  determine  on  the  whole  case  the 
question  as  to  whether  justice  requires  a  new  trial  or  not,  or  whether  the 
verdict  was  against  the  weight  of  evidence  or  against  law. 

(Argued  May  3,  1888;  decided  June  5,  1888.) 

Appeal  from  judgment  of  the  Court  of  General  Sessions  of 
the  city  and  county  of  New  York,  entered  upon-  a  verdict 
convicting  the  defendant  of  the  crime  of  murder  in  the  first 
degree. 

The  prominent  point  presented  here  was,  that  the  evidence 
did  not  warrant  a  conviction  for  murder  in  the  first  degree, 
and  the  opinion  is  principally  taken  up  with  a  review  and 
consideration  of  the  evidence ;  the  court  reaching  the  con- 
clusion that  it  fully  justified  the  verdict. 

The  following  is  an  extract  from  the  opinion : 

"It  is  claimed,  on  the  part  of  the  defendant,  that  the 
evidence  does  not  show  the  defendant  guilty  of  murder  in  the 
first  degree;  and  under  the  act  of  the  legislature  above- 
mentioned,  this  court  having  the  right  to  examine  the  record 
and  determine  upon  the  whole  case  whether  the  verdict  was 
against  the  weight  of  evidence  or  against  law,  or  if  justice 
requires  a  new  trial,  we  are  asked  to  make  such  examination 
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in  this  case  and  to  reverse  the  judgment  on  the  ground  above- 
mentioned. 

"  The  case  being  one  in  which  the  only  judgment  to  be 
pronounced  upon  conviction  under  the  indictment  is  that  of 
death,  an  appeal  from  such  judgment  makes  it  the  duty  of  this 
court  to  examine  with  very  great  care  and  attention  the  whole 
record  for  the  purpose  of  discharging  the  duty  imposed  upon 
us  by  the  legislature  and  determining  whether  upon  that  evi- 
dence justice  does  require  a  new  trial.  In  making  that 
examination,  for  the  purpose  of  such  a  determination,  the 
statute  says  it  is  not  necessary  that  an  exception  shall  have 
been  taken  to  any  decision  made  by  the  court  below.  Still, ' 
as  has  been  already  said  by  this  court,  a  defendant  under  this 
statute  cannot  here  claim,  as  matter  of  right,  the  benefit  of 
errors  occurring  on  the  trial  where  no  proper  objection  was 
made  and  no  exception  taken  to  the  decision  of  the  court 
below.  Such  failure  to  make  an  objection  and  take  proper 
exception  deprives  the  defendant  of  his  claim,  as  matter  of 
right,  to  a  reversal  of  the  judgment.  Under  such  circum- 
stances, he  can  only  ask  that  the  court  will  determine  upon  the 
whole  case  the  question  whether  justice  requires  a  new  trial  or 
not,  or  whether  the  verdict  was  against  the  weight  of  evidence 
or  against  law.  The  cotirt  is  then  vested  with  power,  in  its 
discretion,  to  disregard  the  neglect  and  review  the  case  upon 
the  merits.  {People  v.  DriscoU,  107  N.  Y.  414.)  Having 
the  power,  we  have  exercised  it  in  this  case  and  have  examined 
fully  and  carefully  the  whole  record,  and  we  we  clearly  of 
opinion  that  the  verdict  was  not  against  the  weight  of  evi- 
dence or  against  law,  and  that  justice  does  not  require  a  new 
trial.  On  the  contrary,  we  are  fully  convinced  that  the  defend- 
ant was  treated  with  eminent  fairness  throughout  the  whole 
trial,  and  that  the  verdict  is  in  accordance  with  law,  and  that 
a  new  trial  should  be  denied." 

Stephen  S.  Blake  for  appellant. 
Benjamin  F.  Dos  Passos  for  respondent. 

Peckham,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Edward  A.  Milliman,  Appellant,  v.  John  Chmstgau, 
Respondent. 

(Argued  May  3,  1888;  decided  June  5,  18Q8.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  October  24, 1885, 
which  reversed  a  judgment  in  favor  of  plaintiff  entered  upon 
the  report  of  a  referee,  and  ordered  a  new  trial 

F.  Brundage  for  appellant. 

Jacob  A.  Dries8  for  respondent. 

Agree  to  affirm  order  and  for  judgment  absolute,  on 
■stipulation. 

All  concur ;  no  opinion. 

Order  affirmed  and  judgment  accordingly. 


Jane  A.  Colwell  et  al.,  Appellants,  v.  John  Bell,  Impleaded, 
etc.,  Respondent. 

(Argued  May  3,  1888;  decided  June  5,  1888.) 

Appeal  from  judgment  of  the  Court  of  Common  Pleas  in 
and  for  the  city  and  county  of  New  York,  entered  upon  an 
order  made  January  13,  1886,  which  affirmed  a  judgment  in 
favor  of  defendant  Bell,  entered  upon  an  order  dismissing  the 
-complaint  as  to  him. 

Charted  Blandy  for  appellants. 

Martin  J.  Eariey  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed!  -- 
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William  Baylis,  Appellant,  v.  Frederick  J.  Stimson, 
Respondent. 

It  teem*,  that  under  the  provision  of  the  Code  of  Civil  Procedure  (§  500),. 
requiring  an  answer  to  contain  a  "  denial  of  each  material  allegation  of 
the  complaint  controverted  by  the  defendant/'  the  allegations  thus  con- 
troverted should  appear  upon  the  face  of  the  answer  so  that  it  shall  not 
be  necessary  to  look  beyond  it  to  ascertain  what  is  intended  to  be  put  in 
issue.  A  reference,  therefore,  simply  to  certain  paragraphs  or  lines  of 
the  complaint  as  containing  the  averments  which  are  controverted,  is. 
improper. 

(Argued  May  3,  1888;  decided  June  5,  1888.) 

Appeal  from  judgment  of  the  Superior  Court  of  the  citjr 
of  New  York,  entered  upon  an  order  made  May  8, 1886,  which 
affirmed  a  judgment  in  favor  of  defendant,  entered  upon  the 
report  of  a  referee.     (Reported  below,  21  J.  &  S.  225.) 

This  action  was  brought  to  recover  back  a  payment  of  $3,000 
made  by  plaintiff  to  defendant  upon  the  execution  of  a  contract 
for  the  sale  by  the  latter  to  the  former  of  an  unexpired  term 
of  a  lease  of  certain  premises  situate  in  the  city  of  New  York. 

The  following  is  the  opinion  in  full : 

"The  case  was  submitted  to  a  referee,  whose  findings  have 
been  affirmed  by  the  General  Term.  Upon  examination  we 
discover  no  finding  unsupported  by  evidence,  nor  a  refusal  to 
find  any  material  fact  which  stood  on  uncontroverted  evidence. 
The  facts,  therefore,  are  not  in  dispute,  and,  so  far  as  they 
relate  to  any  question  upon  this  appeal,  are  as  follows :  On 
the  8th  of  November,  1882,  one  Theodore  Weston  held  a  lease 
from  the  trustees  of  Columbia  College  of  certain  premises  in 
the  city  of  New  York,  and  on  that  day  assigned  it  to  the 
defendant  upon,  as  the  assignment  stated,  '  a  consideration  of 
one  dollar  and  other  good  and  valuable  considerations.'  On 
the  next  day  the  assignment  was  recorded.  On  the  twenty- 
fourth  of  the  same  month  the  defendant  entered  into  an 
agreement  in  writing  with  the  plaintiff,  to  sell  to  him 
the  leasehold  free  from  all  incumbrance  save  a  mortgage  of 
$23,000,  and  the  plaintiff  agreed  to  buy  the  same  at  the  price 
of  $40,500,  and  at  once  paid  $3,000  on  account  of  the  purchase- 
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price.  Both  parties  agreed  that  the  sale  should  be  completed 
and  title  taken  on  the  10th  of  December,  1882.  On  the  fourth 
of  December  the  said  Theodore  Weston  made  a  general  assign- 
ment for  the  benefit  of  creditors  to  one  D.,  which  was  duly 
filed  in  the  proper  office,  and,  within  a  day  or  two  thereafter 
judgments  were  docketed  against  him  for  a  large  amount. 
Immediately  thereafter  the  plaintiffs  counsel  notified  the 
defendant  that  he  would  not  advise  his  client  to  take  the  title 
*  without  releases  from  Weston's  general  assignee  and  from 
his  judgment-creditors,'  and  the  time  for  completing  the  pur- 
chase was  adjourned  from  time  to  time  until  January  24, 1883. 
At  or  about  that  time  the  plaintiff,  for  reasons  thus  intimated 
by  his  counsel,  elected  to  rescind  the  contract,  and  so  notified 
the  defendant.  No  other  objection  was  made  to  the  title,  but 
upon  the  trial  of  this  action  it  was  made  to  appear  that  prior 
to  the  assignment  of  the  lease  to  Stimson,  the  defendant  had 
assigned  it  by  way  of  security  to  one  Norris  for  money  due  or 
to  be  advanced,  but  the  referee  found  that  the  defendant  was 
prepared  to  discharge  that  obligation  upon  the  completion  of 
the  contract,  and  that,  in  fact,  '  the  transfer  of  the  leasehold 
premises  from  the  said  Theodore  Weston  to  the  defendant 
was  made  for  a  good  and  valuable  consideration ;  was  not 
intended  to  hinder,  delay  or  defraud  creditors  of  said  Weston, 
nor  to  create  a  trust,  nor  to  preserve  an  interest  therein  for 
said  Weston,  but  was  an  absolute  and  bona  fide  sale  and  trans- 
fer thereof;'  he  also  found  that  the  defendant's  title  was 
neither  defective  nor  subject  to  any  well-founded  objection  in 
law  or  fact,  and  dismissed  the  complaint. 

"  In  any  view  of  the  case,  whether  it  relates  to  the  market- 
able quality  of  the  defendant's  title,  or  to  its  intrinsic  goodness, 
we  are  of  opinion  that  the  conclusion  of  the  referee  and  the 
judgment  of  the  Supreme  Court  approving  it,  should  be 
affirmed.  The  opinions  pronounced  by  these  learned  tribunals 
are  reported  (53  K  Y.  Super.  Ot.  Rep.  225),  and  we  have 
only  to  speak  of  the  objections  urged  by  the  appellant  to  their 
exposition  of  law  by  which  his  action  was  defeated.  It  is 
said,  by  the  learned  counsel  for  the  appellant,  that  the <  findings 
and  conclusions,  as  well  as  the  opinion  of  the  referee  and  of 
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the  General  Term,  all  proceed  upon  the  idea  that  the  action 
was  brought  to  recover  money  on  the  basis  of  a  rescinded  con- 
tract,' which  assumption  he  declares  to  be  erroneous.  But  the 
pleadings  allow  no  other  construction  than  that  complained  of. 
The  complaint  states  several  objections  to  the  title,  notice  to 
the  defendant  thereof,  his  omission  to  remove  them,  and  that 
thereupon  the  plaintiff  did,  on  the  24th  of  January,  1883, 
notify  him  of  his  election  to  rescind  the  same  and  demand  the 
repayment  of  the  sum  of  'three  thousand  dollars  paid  by 
plaintiff  to  defendant  on  account  thereof,  with  interest  from 
the  24th  day  of  November,  1882,  the  time  of  the  said  pay- 
ment, together  with  the  expenses  and  counsel  fees  paid  and 
incurred  by  plaintiff  in  the  examination  of  the  title  to  the  said 
premises,'  and  this  sum  and  the  money  paid  for  these  causes 
he  seeks  to  recover. 

"  The  referee  found  the  rescission  made  and  notice  thereof 
given  to  the  plaintiff.  He  could  not  do  otherwise,  for  the 
complaint  alleged  it  and  the  answer  admitted  it.  It  is  true 
the  complaint  also  alleges  that  the  plaintiff  incurred  other 
expenses  for  matters  said  by  him  to  have  been  promoted  for 
the  benefit  and  with  the  consent  of  the  defendant,  but,  as  we 
gather  from  the  pleadings,  theue  were  denied  by  the  defendant, 
and  certainly  are  found  by  the  referee  to  be  unproven.  The 
evidence  called  for  no  other  conclusion.  I  speak  thu6  doubt- 
ingly  of  the  answer,  for  it  is  so  drawn  as  to  be  unintelligible 
except  upon  careful  comparison  with  the  complaint  in  order 
to  find  out  what  is  denied.  In  terms  it  denies  nothing,  but 
directs  our  attention  to  the  whole  of  the  paragraph  beginning 
with  the  words,  '  and  the  plaintiff,'  in  folio  11,  to  the  whole  of 
the  paragraph  beginning  in  folio  23,  with  the  same  words  to 
the  last  five  lines  of  a  paragraph  ending  in  folio  15,  the  last 
three  of  folio  19,  the  first  six  lines  of  folio  20,  and  avers  that 
as  to  the  truth  of  such  allegations  as  are  there  found,  the 
defendant  has  neither  knowledge  nor  information  sufficient 
to  form  a  belief.  It  is  thus  inartificial  and  troublesome,  and 
not  in  accordance  with  any  rule  of  pleading  at  common  law 
or  under  the  Code.  It  is,  however,  careless,  no  doubt  easy 
for  the  pleader,  but  the  labor  of  dissection  and  discovery  as 
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to  its  meaning  is  thrown  upon  the  opposite  counsel  and  the 
court.  It  belongs  to  neither.  The  answer  should  disclose 
the  defense,  whether  it  be  by  denial  or  new  matter,  without 
reference  to  any  other  pleading ;  it  should  be  complete  in  itself 
and  require  neither  amplification  nor  patching  from  fragments 
of  the  complaint.  The  Code  means  nothing  less  when  it  enacts 
(§  500)  that  the  answer  must  contain '  a  denial  of  each  material 
allegation  of  the  complaint  controverted  by  the  defendant,' 
and  what  allegations  are  thus  controverted  should  appear  on 
the  face  of  the  answer.  The  plaintiffs  attorney  should  not  be 
required  to  look  beyond  that  pleading  for  such  information, 
nor  should  the  court  be  required  to  count  lines  and  measure 
paragraphs  to  discover  the  matters  put  in  issue.  We  think, 
however,  the  answer  has  been  properly  construed  and  applied  ; 
at  least  the  finding  of  the  referee  is  clear  and  decisive. 

"  He  also  found  that  the  objections  made  to  the  title  offered 
by  the  defendant  were  baseless.  This  conclusion  is  amply 
sustained  by  the  opinions  already  referred  to,  and  to  the  cases 
there  cited  may  be  added  Moaer  v.  Cochrane  (107  N.  T.  35). 
The  plaintiff  seems  to  have  been  led  by  extreme  caution  into 
suspicions  which  were,  in  fact,  groundless,  and  in  no  manner 
sufficient  to  relieve  him  from  a  contract  upon  which  he  fairly 
entered.  No  fact  appeared  to  him ;  none  is  disclosed  by  evi- 
dence showing  either  that  any  creditor  of  Weston  intended  to 
attack  the  assignment  under  which  the  defendant's  title  was 
made,  or  that  any  foundation  existed  for  such  attack.  Indeed, 
all  that  is  suggested  by  the  plaintiff  is,  that  '  in  an  attack  by 
creditors  a  wide  range  of  inquiry  would  be  open '  *  *  * 
i  and  if  the  findings  were  adverse  to  the  good  faith  of  the 
transaction,  the  purchaser  would  be  remediless.'  The  only 
fact  called  to  our  attention  is  the  statement  of  consideration  in 
the  assignment.  However  that  statement  is  construed,  even 
as  showing,  as  it  does  not  show,  that  the  conveyance  was  not 
founded  on  a  valuable  consideration,  it  would,  standing  by 
itself,  be  of  no  importance.  (1  E.  S.  p.  137,  §§  4,  5.)  The 
possibility  suggested  is  purely  imaginary  and  insufficient  to 
create  even  a  doubt,  much  less  a  'rational  doubt,'  or  one  in  the 
solving  of  which  a  court  could  lawfully  require  the  assistance 
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of  a  jury.  (Schriver  v,  Schriver,  86  N.  T.  575.)  Less  than 
this  would  not  avail  the  unwilling  vendee,  even  if  compelled 
to  answer  in  a  court  of  equity.  (Hellreigd  v.  Manning,  97 
N  Y.  56.) 

"I  have  carefully  examined  the  elaborate  and  well-con- 
sidered brief  of  the  appellant  and  the  authorities  referred  to 
by  him.  I  find  nothing  in  either  which  impairs  the  reasoning 
or  conclusion  of  the  courts  below,  or  supports  the  appeal. 

"  The  judgment  should,  therefore,  be  affirmed." 

Adrian  Van  Sinderen  for  appellant. 

Wm.  Pierrepont  Williams  for  respondent 

Danforth,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


John  Hudson,  Appellant,  v.  The  Ocean  Steamship  Company 
of  Savannah,  Respondent. 

Where  the  duty  resting  upon  a  master  of  providing  for  his  servant  adequate 
and  safe  appliances,  and  such  as  are  usual  in  the  business  in  which  the 
servant  is  employed  has  been  performed,  the  servant  takes  all  the  risks 
involved  in  the  work  and  of  his  own  and  his  fellow  servants'  negligence. 

(Argued  May  4,  1888;  decided  June  5,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  8,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  an  order  dismissing  the  complaint  on 
trial. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  defendant's  negligence. 

The  following  is  the  opinion : 

"  The  trial  court  refused  to  submit  the  case  to  the  jury  and 
dismissed  the  complaint,  and  its  action  was  approved  by  the 
General  Term.  We  see  no  error  committed  in  so  doing.  The 
Siokels— Vol.  LXV.     79 
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plaintiff,  while  engaged  in  putting  freight  on  board  of  one  of 
defendant'6  steamships  at  its  dock  in  New  York  city,  by  means 
of  a  truck  which  he  wheeled  from  dock  to  ship  over  a  plat- 
form or  '  skid,'  was  precipitated  into  the  water  by  the  fall  of 
the  skid  and  thereby  was  injured.  It  is  usual  to  truck  freight 
over  such  a  platform  and  the  plaintiff  had  been  for  some  time 
engaged  as  a  longshoreman  in  that  kind  of  work  and  on  that 
very  dock.  According  to  the  evidence  adduced  on  plaintiff's 
behalf,  it  is  the  duty  of  the  longshoremen  when  engaged  in 
trucking  freight  to  attend  to  the  f astenings  of  the  i  skid.'  It 
is  only  made  fast  by  ropes  at  the  ship's  end,  the  shore  end  being 
left  loose  to  allow  of  its  movement  with  that  of  the  slug,  As 
the  tide  falls  the  ship  fastenings  must  be  lengthened  to  con- 
form. The  proofs  showed  the  *  skid '  to  be  in  good  order, 
and  the  slipping  of  the  shore  end  was  caused  by  some  omission 
of  those  engaged  at  work  to  attend  to  its  fastenings ;  or  the 
fall  may  have  been  caused  by  the  swell  of  some  moving  vessel. 
No  fault  or  neglect  was  shown  on  defendant's  part.  The 
principle  upon  which  actions  are  allowed  against  a  master  by 
his  servant  is  the  obligation  resting  upon  the  former  to  provide 
adequate  and  safe  appliances,  and  such  as  are  usual  in  the  par- 
ticular business  in  which  the  servant  is  employed.  That  is  a 
duty  implied  from  their  contract,  and  failure  of  the  master 
in  that  duty  renders  him  responsible  to  his  servant  for  injuries 
occurring.  But  if  the  master  has  performed  his  duty  in  that 
respect,  the  servant  takes  all  the  risks  involved  in  the  work  in 
which  he  is  engaged  and  of  his  own  and  his  fellow  servant's 
negligence.  The  opinion  of  the  learned  judge  at  General 
Term  ably  disposed  of  the  case  and  renders  it  unnecessary  for 
us  to  further  consider  the  appeal. 

"  The  judgment  of  the  General  Term  affirming  the  judg- 
ment entered  in  favor  of  the  defendant  should  be  affirmed." 

Samuel  IT.  Randall  for  appellant. 

Nathan  Bijur  for  respondent 

Gray,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Thomas  M.  King  et  al.,  Respondents,  v.  Reon  Barnes, 

Impleaded,  etc.,  Appellant. 

Same,  Respondents,  v.  Same,  Appellant. 

(Argued  February  28,  1888;  decided  June  12,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  3, 
1887,  which  affirmed  an  order  of  Special  Term,  giving  u  further 
directions  "  at  the  foot  of  the  final  judgment  herein ;  also  appeal 
from  order  of  said  General  Term,  which  affirmed  an  order  of 
Special,  adjudging  the  appellant  to  be  in  contempt  for  refusing 
to  comply  with  said  final  judgment. 

Noah  Davis  for  appellant. 

Alhert  B.  Board?nan  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Orders  affirmed. 


Daniel  B.  Childs  et  al.,  Respondents,  v.  George  B.  Seabury, 
Impleaded,  etc.,  Appellant. 

(Argued  April  27,  1888;  decided  June  12,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  14,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

Roger  A.  Pryor  for  appellant. 

William  G.  Choate  for  respondents. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Earl,  J.,  who  reads  dissenting  opinion ; 
Ruger,  Ch.  J.,  who  concurs  therewith,  and  Andrews,  J.,  who 
takes  no  part. 

Judgment  affirmed. 
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Daniel  Goldschmidt,  Respondent,  v.  The  Union  Mutual 
Life  Insurance  Company  et  al.,  Appellants. 

(Argued  June  5,  1888;  decided  June  12,  1888.) 

Motion  to  dismiss  an  appeal  from  judgment  of  the  General 
Term  of  the  Supreme  Court  in  the  first  judicial  department, 
entered  upon  an  order  made  July  23,  1886,  reversing  a  judg- 
ment dismissing  the  complaint  entered  upon  trial  at  Special 
Term. 

William  G.  Wilson  for  motion. 

Merrett  E>  Sawyer  opposed. 

Agree  to  grant  motion ;  no  opinion. 
All  concur. 
Motion  granted. 


John  C  Campbell,  Respondent,  v.  Henry  Mandeville  et  al., 

Appellants. 

In  determining  as  to  whether  the  "  matter  in  controversywin  an  action  is 
$500  or  over  within  the  meaning  of  the  provision  of  the  Code  of  Civil 
Procedure  (sub.  8,  §  191),  prohibiting  an  appeal  to  this  court  where  the 
matter  is  less  than  that  sum,  resort  may  be  had  to  the  proceeding  and 
evidence  appearing  in  the  record  as  well  as  to  the  pleadings. 

The  complaint  in  an  action  to  foreclose  a  mechanic's  lien,  for  work,  labor 
and  materials  furnished  under  a  building  contract,  claimed  a  balance  due 
of  $588.96.  The  answer  denied  any  indebtedness  and  set  up  a  counter- 
claim for  $100.  Defendants  offered  to  allow  judgment  for  $240.54,  and 
their  evidence  on  the  trial  showed  they  conceded  sufficient  to  be  due 
plaintiff  to  leave  the  amount  in  dispute,  with  the  counter-claim  added, 
less  than  $500.  The  court  reduced  plaintiff's  claim  to  $493.39  and 
gave  judgment  for  that  amount,  with  interest,  amounting  in  all  to  $511 .  66. 
Held,  that  the  judgment  was  not  reviewable  here. 

(Argued  June  5,  1888;  decided  June  12,  1888.) 

This  was  a  motion  to  dismiss  an  appeal  on  the  ground  that 
the  amount  in  controversy  was  less  than  $500. 


CAUSES  NOT  REPORTED  IN  PULL.  629 

The  action  was  to  foreclose  a  mechanic's  lien  for  work, 
labor  and  materials  done  and  furnished  under  a  building  con- 
tract. The  complaint  alleged  a  balance  due  of  $588.96.  The 
answer  denied  any  liability  because  of  failure  on  the  part  of 
plaintiff  to  perform  the  contract  and  also  set  up  a  counter- 
claim for  $100. 

The  following  is  the  opinion : 

"Although  the  answer  is  a  denial  of  indebtedness  and  con- 
tains a  counter-claim  for  defective  work  of  plaintiff,  an  exam- 
ination of  the  evidence  before  the  trial  court  shows  that  what 
was  in  controversy  between  the  parties  was  not  the  right  of 
plaintiff  to  recover  at  all;  but  simply  the  number  of  brick 
furnished  by  him  to  the  buildings  in  question ;  the  amount  of 
concrete  done  and  the  amount  of  excavation,  with  the  values 
of  the  work  and  materials.  Such  resort  to  the  proceedings 
and  evidence  is  authorized  in  Knapp  v.  Deyo  (108  N.  Y.  518). 
The  right  of  plaintiff  to  recover  the  market-value  for  work 
done  and  materials  furnished  by  him  does  not  seem  to  have 
been  the  subject  of  controversy  upon  the  trial.  The  proof  as 
to  the  counter-claim,  interposed  by  defendants  was  as  an  offset 
to  plaintiff's  recovery.  The  trial  court  reduced  the  plaintiff's 
claim  from  $588.96  to  $493.39,  which,  with  interest  added, 
amounted  to  $511.66.  Taking  the  evidence  adduced  on 
defendant's  behalf  as  to  the  items  of  brick,  cement  and 
excavation,  it  is  clear  that  they  conceded  sufficient  to  be  due 
to  the  plaintiff  from  them  to  leave  the  amount  in  dispute, 
with  the  $100  counter-claim  added,  under  the  sum  of  $500. 
Considering  this  result  of  our  examination  of  the  evidence,  in 
connection  with  defendant's  offer  to  allow  judgment  for  the 
sura  of  $240.54,  we  think  the  appeal  should  be  dismissed, 
with  costs,  as  the  amount  in  controversy  was  under  $500. 

"Appeal  dismissed,  with  costs  to  the  defendants." 

Joseph  F.  Daley  for  motion. 

Edward  V.  Thornall  opposed. 

Per  Curiam  opinion  for  granting  motion. 
All  concur. 
Appeal  dismissed. 
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^10        630      Frances  E.  Cole,  Appellant,  v.  Jay  M.  Cole,  Respondent. 
75  AD  194 

It  menu  where  A.  and  wife  conveyed  to  B.  certain  premises  owned  by  A. 
by  deed  absolute  on  its  face,  containing  a  covenant  on  the  part  of  the 
grantee  to  assume  and  pay  certain  incumbrances  on  the  premises,  but 
which  deed  was,  in  fact,  given  simply  as  security  for  debts  owing  by  A. 
to  B.,  and  B.  thereafter,  without  having  paid  the  incumbrances,  con- 
veyed the  premises  by  quit-claim  to  A.'s  wife  upon  her  agreement  to  pay 
the  indebtedness  of  A.  and  without  other  consideration;  and  subsequently 
upon  foreclosure  of  one  of  the  prior  incumbrances  B.  became  the  pur- 
chaser, that  he  did  not  thereby  become  liable  to  the  wife  for  the  amount 
of  the  prior  incumbrances;  that  as  B.'s  deed  was  simply  a  mortgage,  and 
the  covenant  to  pay  the  incumbrances,  only  an  agreement  to  make  further 
advances  on  the  security  of  the  land,  and  having  released  his  mortgage 
by  deed  to  one  of  the  mortgagors,  and  so  released  the  consideration  for 
the  covenant  and  the  security  which  supported  it,  said  mortgagor  had  no 
right  of  action  upon  the  covenant. 
WadmoHh  v.  Lyon  (98  N.  Y.  201)  distinguished. 

(Submitted  June  4,  1888;  decided  June  19,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  January,  1886,  which  affirmed  a 
judgment  in  favor  of  defendant  entered  upon  a  decision  of 
the  court  on  trial  without  a  jury. 

The  following  is  the  opinion  : 

"  The  complaint  in  this  case  alleged  an  agreement  of  pur- 
chase and  sale  of  real  estate,  the  plaintiff  being  vendor  and  the 
defendant  vendee ;  and  asked  a  recovery  of  the  balance  of 
the  price  over  and  above  outstanding  incumbrances.  Upon 
the  foreclosure  of  one  of  these  defendant  obtained  the  title 
and  went  into  possession,  the  plaintiff  alleging  that  this  was 
done  pursuant  to  the  contract  between  the  parties.  The  defend- 
ant refused  to  pay  and  this  action  was  brought  to  enforce  the 
contract  and  make  the  purchase-money  an  equitable  lien  on 
the  land.  The  action  was  successfully  defended ;  the  Special 
Term  finding,  as  a  fact,  that  no  contract  was  made  between  the 
parties  and  that  the  allegations  of  the  complaint  stood  wholly 
unproved.  .  Ea<m  party  testified  on  the  trial  and  flatly  con- 
tradicted each  other  as  to  the  fact  or  falsehood  of  a  bargain. 
The  extrinsic  circumstances  turned  the  scale  in  the  judgment 
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of  the  court  and  led  to  a  dismissal  of  the  complaint  which 
the  General  Term  has  affirmed.  Of  course  that  leaves  open 
no  question  for  our  consideration,  and  no  more  would  need  to 
be  said  but  for  a  view  of  the  facts  taken  by  the  appellant 
which  seeks  to  substitute  a  new  cause  of  action  and  justify 
even  a  larger  recovery  than  that  claimed. 

"  Richard  Cole,  the  plaintiff's  husband,  originally  owned  the 
farm,  but  had  mortgaged  it  for  about  $8,500.  In  addition  he 
had  borrowed  of  the  defendant  about  $1,700,  and  the  latter 
had  become  liable  as  indorser  for  something  over  $2,000  more 
which  Richard  Cole  had  borrowed  of  other  parties.  In  this 
condition  of  affairs  Richard  and  his  wife,  who  valued  the  farm 
at  about  $13,000,  conveyed  it  to  the  defendant,  who,  by  a 
covenant  in  the  deed,  assumed  and  agreed  to  pay  the  outstand- 
ing incumbrances.  But  this  deed,  though  absolute  on  its  face, 
was,  in  reality,  but  a  mortgage,  and  was  held  by  the  defendant 
beyond  the  prior  incumbrances  as  security  for  the  debt  of 
Richard  to  him.  After  a  time,  and  without  paying  the  prior 
liens,  the  defendant,  by  a  quit-claim  deed,  conveyed  the  farm 
to  Richard's  wife,  the  present  plaintiff,  upon  her  agreement 
to  pay  to  the  defendant  the  debt  due  him  from  Richard. 
Beyond  this  promise  the  plaintiff  paid  nothing  to  the  defend- 
ant, and  the  quit-claim  deed  to  her  amounted  only  to  an  assign- 
ment or  release  of  the  defendant's  mortgage,  taking  the  wife's 
simple  promise  to  pay  in  place  of  the  security.  Thereafter, 
on  a  foreclosure  of  one  of  the  prior  mortgages,  the  defendant 
became  purchaser,   and  holds  the    referee's  deed  and   the 


aUpon  these  facts* it  is  now  argued  that  the  defendant  is 
liable  to  the  plaintiff  for  the  amount  of  the  prior  incum- 
brances, because  he  became  liable  upon  his  covenant  of  assump- 
tion to  the  mortgagees,  and  by  his  purchase  under  their 
foreclosure  has  taken  the  land  of  the  plaintiff  to  pay  his  own 
debt  for  which  that  land  stood  only  charged  as  surety  for  the 
performance  of  his  obligation.  This  contention  involves  a 
very  serious  misunderstanding  and  misapplication  of  the 
authorities  and  a  result  in  no  respect  equitable  or  just.  The 
defendant  never  became  liable  to  any  one  as  primary  debtor 
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for  the  suras  due  the  mortgagees.  If  the  grant  to  him  had 
been  absolute  so  that  the  grantors  parted  with  their  title  and 
put  into  his  hands  the  means  with  which  to  pay  the  debt,  and 
he  had  thereupon  covenanted  to  discharge  it,  he  might  have 
become  liable  on  that  covenant  to  the  mortgagees  and  made 
himself  the  primary  debtor.  (Lawrence  v.  Fox,  20  N.  T. 
268.)  But  the  grant  was  not  absolute.  The  deed  was  simply 
a  mortgage  and  the  covenant  of  assumption  an  agreement  to 
make  farther  advances  upon  the  security  of  the  land  for  the 
payment  of  the  mortgagor's  debt.  (Garnsey  v.  Rogers,  47 
N.  Y.  233 ;  Pardee  v.  Treat,  82  id.  385.)  If  the  defendant 
made  the  advances,  the  debt  of  the  land  and  of  the  mortgagor 
would  remain,  the  creditor  only  having  been  changed,  and  if 
he  did  not  make  them  his  liability  would  be  to  the  mortgagor 
only  and  entirely  personal  in  its  character.  He  did  not  make 
them.  On  the  contrary,  he  released  his  mortgage  by  the  deed 
to  one  of  the  mortgagor's  upon  the  sole  consideration  of  her 
personal  covenant  to  pay  his  debt.  She  has  no  right  of  action 
upon  his  covenant  to  make  advances,  for  he  has  released  to  her 
the  consideration  and  security  which  supported  it. 

"  Wadsworth  v.  Lyon  (93  K  Y.  201),  has  no  sort  of 
application  to  the  present  facts.  If  there  was  adequate  foun- 
dation for  the  claim  made,  it  would  still  be  a  sufficient  answer 
that  no  trace  of  it  is  to  be  found  in  the  complaint. 

"  The  judgment  should  be  affirmed,  with  costs." 

IT.  IT.  Woodward  for  appellant. 

J.  A.  Stull  for  respondent. 

Finch,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Benjamin  G.  Weaver  et  al.,  Appellants  and  Respondents,  v. 
The  City  op  Rochester,  Appellant  and  Respondent. 

(Argued  June  5,  1888;  decided  June  19,  1888.) 

Cross-appeals  from  order  oi  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  made  October 
21, 1887,  which  modified  and  affirmed,  as  modified,  an  order  of 
Special  Term  settling  the  bill  of  costs  in  this  action. 

Theodore  Bacon  for  plaintiff. 

Charles  B.  Ernst  for  defendant. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Eliza  T.  Bryson,  as  Trustee,  etc.,  Respondent,  v.  Edward  F. 
James,  Impleaded,  etc.,  Appellant. 

(Argued  June  5,  1888,  decided  June  19  1888.) 

Edward  F.  James,  appellant,  in  person. 

Eugene  H.  Lewis  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


The  People  ex  reL  John  E.  Gill,  Appellant,  v.  Thomas  P. 
Walsh,  Warden,  et  al.,  Respondents. 

(Submitted  June  5,  1888;  decided  June  19,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  March  2,  1888, 
which  affirmed  an  order  of  Special  Term  dismissing  a  writ  of 
habeas  corpus. 

Sickels— Vol.  LXY.     80 
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Louis  F.  Post  for  appellant 

John  R.  Fellows,  for  respondents. 

Agree  to  affirm ;  no  opinion 
All  concur. 
Order  affirmed 


Orrin  Smith,  Respondent,  v.  John  Nelson  et  al.,  Appellants. 
(Submitted  June  8, 1888;  decided  June  26, 1888 ) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  January,  1885,  which  affirmed  a. 
judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 

Ansley  dk  Dame  for  appellants. 

C.  D  Murray  for  respondent 
Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Henry  L.  Wingate,  Respondent,  v.  John  H.  Haskins, 
Appellant 
(Submitted  June  8,  1888;  decided  June  28,  1888. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  January,  1885,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a. 
referee. 

George  Bowen  for  appellant 

Z.  N.  Bangs  and  Walter  H.  Smith  for  respondent. 

Agree  to  affirm;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Karoline  Kroll,  Appellant,  v.  Edward  Wood,  Respondent. 

(Argued  June  8,  1888;  decided  June  26,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
May  3,  1886,  which  affirmed  a  judgment  in  favor  of  defend- 
ant, entered  by  a  verdict  directed  by  the  court. 

Edward  P.  Wilder  for  appellant. 

Carlisle  Norwood,  Jr.,  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgtaent  affirmed. 


Eben  B.  Waite  et  al.,  Respondents,  v.  The  New  York  Cen- 
tral and  Hudson  River  Railroad  Company,  Appellant. 

(Argued  June  20,  1888;  decided  June  26,  1888.) 

Appeal  from  judgment  of  the  General  Terr  l  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  at  the  January  Term,  1886,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict. 

Decided  upon  the  facts. 

C.  D.  Preseott  for  appellant. 

Hadley  Jones  for  respondents. 

Finch,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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James  Thompson,  Appellant,  v.  The  New   York  Central 
and  Hudson  River  Railroad  Company,  Respondent. 

166    284         The  giving  of  the  signals  required  by  law  upon  a  railroad  train  approach- 

"llO    636 1  m&  a  8treet  crossing,  does  not,  under  all  circumstances,  render  the  rail- 

168    505 1  road  company  free  from  negligence.     Where  the  evidence  tends  to  show 

m~~m  that  the  train  was  being  run  at  an  undue,  improper  and  highly  dangerous 

rate  of  speed  through  a  city  or  village,  the  question  of  negligence  is  for 

the  jury. 

(Argued  June  30,  1888;  decided  June  26,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  17,  1884,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  an  order  nonsuiting  plaintiff  on  trial. 

This  action  was  brought  to  recover  damages  for  alleged 
negligence,  causing  the  death  of  plaintiff's  team  of  horses, 
which  were  killed  at  a  street  crossing  on  defendant's  road. 

The  following  is  the  opinion  : 

"  The  nonsuit  in  this  case  should  be  set  aside  and  a  new 
trial  granted.  Upon  the  facts,  as  developed  in  the  evidence, 
on  the  part  of  the  plaintiff,  there  was  a  question  of  fact 
which  should  have  been  submitted  to  the  jury.  The  evi- 
dence of  the  driver  of  the  horses  is,  that  he  looked  up  and 
down  the  track  when  he  came  within  a  hundred  feet  of  it, 
and  saw  nothing  to  prevent  his  crossing  in  safety.  When 
within  sixty  feet  he  looked  again,  both  ways,  to  the  north  and 
to  the  south,  and  still  saw  nothing.  Approaching  somewhat 
nearer  the  track  he,  for  a  third  time,  looked  to  the  south  and 
saw  nothing,  and  was  in  the  act,  for  the  third  time,  of  looking 
to  the  north  when  his  attention  was  for  a  moment  diverted 
towards  a  boy  in  front  of  his  horses,  and,  as  he  says  in  one 
portion  of  his  evidence,  the  boy  was  on  the  track  on  the  east, 
as  he  was  approaching,  or  on  the  west  track,  and  when  he  first 
saw  him  the  boy  was  perhaps  twenty  feet  off  but  moving 
recklessly  towards  him.  His  attention  was  thus  momentarily 
diverted  from  looking  to  the  north  for  the  third  time,  and  his 
horses'  heads  were  but  four  feet  from  the  west  track,  when  he 
heard  the  whistle  of  the  engine  and  looked  and  saw  a  train 
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coming  from  the  north  300  or  400  feet  distant.  His  horses 
were  in  motion  and  so  near  the  track  that  he  could  not  stop 
them,  although  going  very  slowly,  scarcely  off  a  walk,  until 
they  got  on  to  the  down  track ;  and  before  he  could  get  them 
off  the  engine  struck  them  and  they  were  instantly  killed. 
In  all  this  we  do  not  see  that  the  plaintiff's  driver  was,  as 
matter  of  law,  guilty  of  negligence. 

"  One  who  approaches  a  railroad  crossing  must  exercise  due* 
care  and  caution.  He  must,  before  crossing,  look,  when  look- 
ing will  do  any  good,  both  ways,  and  must  cross  only  when  he 
perceives  that  it  can  be  done  without  danger  in  coming  in 
collision  with  a  train  then  in  sight  or  within  hearing.  There 
is  no  special  distance  at  which  this  looking  must  be  done,  but 
each  case  must  necessarily  depend  largely  upon  its  own  facts. 
Here  the  plaintiff's  driver  looked  twice  up  and  down  the  track 
before  attempting  the  crossing,  once  at  a  distance  of  a  hundred 
and  once  at  sixty  feet  from  the  tracks,  and  had  looked  a 
third  time  to  the  south,  and  was  about  looking  a  third  time  to 
the  north  when  his  attention  was  taken  up  for  a  moment  by 
the  sight  of  the  boy.  It  cannot  be  that  a  failure  for  a  second 
or  two  to  look  a  third  time  up  the  track  made  him  guilty  of 
negligence  as  a  legal  proposition  and  rendered  it  proper  to 
take  that  question  from  the  jury. 

"  It  is  said  the  defendant  was  not  guilty  of  any  negligence, 
as  there  was  no  proof  of  a  failure  to  ring  a  bell  or  blow  a, 
whistle  within  the  statutory  distance. 

"  The  accident  happened  near  the  Tremont  station  in  West- 
chester county,  but  it  is  apparent  from  the  whole  evidence 
that  it  was  at  a  crossing  made  by  a  public  street,  and  that  it 
was  in  a  tolerably  thickly  populated  part  of  the  country, 
and  it  might  well  be  a  question  for  the  jury  whether  the 
defendant  was  or  was  not,  upon  all  the  facts,  guilty  of 
negligence  in  running  its  train  at  the  very  great  speed 
claimed,  on  the  part  of  the  plaintiff,  through  such  a  portion 
of  the  country. 

"  The  giving  of  the  signals  required  by  law  does  not,  under 
all  circumstances,  render  the  defendant  free  from  negligence 
if  it  ran  its  train  at  an  undue  and  what  might  be  found 
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to  be  an  improper  and  highly  dangerous  rate  of  speed  through 
a  village  or  city  more  or  less  densely  populated. 

"  Both  questions,  as  to  the  negligence  of  plaintiffs  driver 
and  as  to  that  of  the  servants  of  defendant,  should  have  been 
submitted  to  the  jury;  and  for  the  error  in  refusing  such 
submission  the  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event.'1 

Nelson  J.  Waterbury  for  appellant. 

Frank  Loomis  for  respondent. 

Peckham,  J.,  reads  for  reversal. 
All  concur. 
Judgment  reversed. 


Nicholas  Blaiser,  Appellant,  v.  The  New  York,  Lake  Erie 
and  Western  Railroad  Company,  Respondent. 

(Argued  June  21,  1888;  decided  June  36,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo  in  favor  of  defendant,  entered 
upon  an  order  made  at  the  December  Term,  1884,  which  over- 
ruled plaintiff's  exceptions  and  ordered  judgment  on  an  order 
nonsuiting  plaintiff  on  trial.  The  nonsuit  was  upon  the  ground 
of  contributory  negligence. 

The  following  is  the  mem.  of  opinion  : 

"  We  are  of  opinion  that  contributory  negligence  could  not, 
as  matter  of  law,  be  asserted  of  the  plaintiff's  conduct  upon 
the  facts  disclosed  by  the  evidence.  The  nonsuit  was,  there- 
fore, improper  and  the  case  should  have  been  submitted  to 
the  jury. 

"  The  judgment  should  be  reversed  and  a  new  trial  granted.1' 

Arthur  W.  Sickman  for  appellant. 

E.  C.  Sprague  for  respondent.  4 

Per  Curiam  mem.  for  reversal  and  new  trial. 
All  concur. 
Judgment  reversed. 
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Chablbb  S.  Turner,  Respondent,  v.  Edwin  Con  ant,  Impleaded, 
etc.,  Appellant. 

(Argued  June  19,  1888;  decided  June  26,  1888.) 

Motion  to  dismiss  appeal  from  an  order  of  the  General 
Term  of  the  Supreme  Court  in  the  first  judicial  department, 
affirming  an  order  made  June  11,  1886,  sustaining  a  demurrer. 

W.  Q.  Riddle  for  motion. 

K  B.  Sill  opposed. 

Agree  to  grant  motion. 
All  concur ;  no  opinion. 
Appeal  dismissed. 


Loren  W.  Marsh,  Appellant,  v.  Sylvester  P.  Pierce, 
Respondent. 

Under  the  provision  of  the  Code  of  Civil  Procedure  (§  1325),  requiring  an 
appeal  to  this  court  from  a  final  judgment  to  be  taken  within  one  year 
after  judgment  is  entered  and  judgment-roll  filed,  no  notice  of  the  judg- 
ment or  of  its  entry  is  necessary  to  set  the  time  running. 

Where  notice  of  appeal  was  served  after  the  time  had  expired,  which  was 
immediately  returned  by  respondent's  attorney,  with  an  indorsement 
thereon  stating  that  it  was  so  returned  because  the  appeal  was  not  brought 
within  the  time  prescribed.  Held,  that  the  omission  of  said  attorney  to 
return  the  printed  copies  of  the  return  served  upon  him  was  not  a  waiver 
of  the  objection  to  the  appeal;  that  having  notified  appellant's  attorney 
that  he  did  not  intend  to  recognize  the  appea.1  he  was  not  bound  to 
continue  to  return  all  papers  thereafter  served. 

(Argued  June  19,  1888;  decided  June  26,  1888.) 

Motion  to  dismiss  appeal  from  judgment  of  the  General 
Term. 
t  The  following  is  the  mem.  of  decision : 

"  Judgment  of  affirmance  by  the  General  Term  was  entered 
in  this  action  February  5,  1885,  and  the  plaintiff  did  not  serve 
notice  of  appeal  therefrom  to  this  court  until  the  1st  day  of 
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June,  1886,  nearly  sixteen  months  thereafter.  He  has  caused 
a  return  to  be  made  to  this  court,  has  served  notice  of 
argument,  and  has  placed  the  cause  upon  our  new  calendar. 
The  defendant  has  made  this  motion  to  dismiss  the  appeal  on 
the  ground  that  it  was  not  brought  within  the  time  prescribed 
by  the  Code,  section  1325  of  which  requires  an  appeal  to 
this  court  from  a  final  judgment  to  be  taken  within  one  year 
after  the  judgment  is  entered  and  the  judgment-roll  filed. 
That  is  an  absolute  limitation,  and  the  time  begins  to  run  from 
the  time  the  final  judgment  is  entered  and  the  roll  filed,  and 
no  notice  of  the  judgment  or  of  its  entry  is  necessary  to  set 
the  time  running.  This  is  made  clear  by  the  subsequent  pro- 
vision in  the  same  section  as  to  appeals  to  this  court  from 
orders  of  the  General  Term.  It  is  provided  that  such  appeals 
must  be  taken  within  sixty  days  after  service  '  of  a  copy  of 
the  order  appealed  from  and  a  written  notice  of  the  entry 
thereof,"  and  a  similar  provision  is  contained  in  section  1351 
as  to  appeals  to  the  General  Term.  It  was  doubtless  supposed, 
in  limiting  the  time  for  appeals  to  this  court  to  one  year,  that 
the  party  desiring  to  appeal  would  have  ample  opportunity  to 
obtain  information  of  the  entry  of  the  judgment,  without  any 
notice  thereof  from  the  other  party. 

"The  counsel  for  the  appellant  claims  that  this  motion 
should  be  denied  on  account  of  the  laches  of  the  respondent. 
The  return  was  filed  in  this  court  on  the  22d  day  of  July, 
1886,  and  on  the  10th  day  of  August,  1886,  the  appellant 
served  three  printed  copies  of  the  return  on  the  respondent's 
attorney,  and  they  were  not  returned.  But  the  respondent's 
attorney  immediately  returned  the  notice  of  appeal  served  on 
him  with  a  statement  indorsed  thereon  that  it  was  returned 
because  the  appeal  was  not  brought  within  the  time  required 
by  the  Code.  That  was  a  distinct  notice  to  the  appellant's 
attorney  that  his  appeal  was  too  late,  and  that  the  respondent 
did  not  mean  to  recognize  the  same,  and  the  appellant  could 
not  thereafter  take  any  further  steps  upon  the  appeal  with 
any  expectation  that  the  respondent  would  waive  the  objection 
he  had  made.  Having  taken  his  stand  and  notified  the 
appellant's  attorney  thereof,  the  respondent's  attorney  was  not 
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bound  to  continue  to  return  all  the  papers  which  the  appellant's 
attorney  chose  thereafter  to  serve  upon  him,  and  he  did  not 
waive  the  objection  he  had  made  to  the  appeal  by  retaining 
copies  of  the  printed  case,  which  no  act  of  his  had  caused  or 
induced  the  appellant  to  print.  When  the  attorney  subse- 
quently noticed  the  cause  for  argument,  the  respondent's 
attorney  immediately  returned  the  notice  with  a  statement 
that  it  was  returned  because  the  notice  of  appeal  was  not 
served  in  time. 

"  We  are,  therefore,  of  opinion  that  the  motion  should  be 
granted,  and  the  appeal  dismissed,  with  costs." 

William  C.  Anderson  for  motion. 

Cornelius  K  Stephens  opposed. 

Earl,  J.,  reads  mem.  for  granting  motion. 
All  concur. 
Appeal  dismissed. 


In  the  Matter  of  the  Accounting  of  James  J.  Burnet  et  al., 
as  Executors,  etc. 

(Argued  June  19,  1888;  decided  June  26,  1888.) 

Motion  to  dismiss  appeal  from  an  order  of  the  General 
Term  of  the  Supreme  Court  in  the  first  judicial  department, 
made  at  the  February  Terra,  1888,  dismissing  an  appeal  from 
an  order  of  the  surrogate  of  the  county  of  New  York,  allow- 
ing the  contestant  to  amend  her  objections  to  the  account 
filed  herein. 

Billings  &  Cwrdozo  for  motion. 

Jacob  Fromme  opposed. 

Agree  to  grant  motion. 
All  concur ;  no  opinion. 
Appeal  dismissed. 
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George  W.  White,  Appellant,  v.  Charles  White  et  aL, 
Respondents. 

(Argued  June  19,  1888;  decided  June  26,  1888.) 

Motion  to  dismiss  appeal  from  order  of  the  General  Term 
of  the  Superior  Court  of  the  city  of  New  York,  which  reversed 
a  final  judgment  in  favor  of  plaintiff,  entered  upon  a  referee's 
report  on  an  accounting, as  directed  by  an  interlocutory  judg- 
ment, and  sent  the  case  back  to  a  new  referee 

Albert  Stickney  for  motion. 

Artemus  H.  Holmes  opposed. 

Agree  to  grant  motion. 
All  concur ;  no  opinion. 
Appeal  dismissed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Andrew  E.  Merwin,  Appellant. 

(Argued  June  13,  1888;  decided  June  39,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  17, 1888,  which  affirmed  a  judgment  of  the  Court 
of  Sessions  of  Onondaga  county,  entered  upon  a  verdict  con- 
victing defendant  of  the  crime  of  grand  larceny. 

Ceylon  H.  Lewi*  for  appellant. 

Lawrence  T.  Jones  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Caroline  M.  H.  Searing,  Appellant,  v.  The   Village  op         m  M 
Saratoga   Springs,  Respondent. 

(Argued  June  13,  1888;  decided  June  29,  1888.) ' 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  March  10,  1886,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  court  on  trial  with- 
out a  jury. 

Esek  Cowen  for  appellant. 

Charles  S.  Lester  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Pegkham,  J.,  who  takes  no  part. 

Judgment  affirmed. 


Jennie  Hope,  Respondent  v.  The  Troy  and  Lansingburgh 
Railroad  Company,  Appellant. 

(Argued  June  18,  1888;  decided  June  29,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  at  the  May  Term,  1886,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  verdict  and  affirm- 
ing an  order  denying  a  motion  for  a  new  trial. 

Edgar  Z.  Fursnum  for  appellant. 

J.  F.  Crawford  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Earl  and  Finch,  JJ.,  who  dissent  on  the 
ground  of  the  exclusion  of  the  evidence  of  the  two  physicians, 
offered  by  defendant,  and  Pegkham,  J.,  who  takes  no  part. 

Judgment  affirmed. 
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Henry  Bestb  et  al.,  Appellants  v.  Henry  S.  Burger  et  ah, 
Respondents. 

(Submitted  June  18,  1888;  decided  June  29, 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  December  7,  1885,  which  affirmed 
a  judgment  in  favor  of  defendants,  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

This  action  was  brought  by  judgment-creditors  of  a  firm 
to  set  aside  an  assignment  made  by  surviving  members  of  the 
firm  for  the  benefit  of  creditors. 

The  contention  of  plaintiffs  was  that  the  surviving  members 
had  no  right  to  make  the  assignment.  Held  otherwise  on 
authority  of  Williams  v.  Whedon  (109  N.  T.  333). 

Plaintiff  sought  to  prove  declarations  of  the  assignors  after 
the  assignment,  this  was  objected  to  as  incompetent  against 
the  assignee ;  after  this  objection  the  offer  was  persisted  in  by 
plaintiffs  without  any  suggestion  that  the  evidence  was  com- 
petent as  against  the  parties  making  the  declarations.  The 
objection  was  sustained.  Held,  no  error,  that  as  the  evidence 
was  offered  against  all  the  defendants  it  was  properly  excluded, 

Coudert  Brothers  for  appellants. 

W.  W.  MacFarland  for  respondents. 

Earl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Gideon  S.  Wheaton,  Kespondent,  v.  The  President,  Man- 
agers and  Company  op  the  Delaware  and  Hudson  Canal 
Company,  Appellant. 

(Argued  June  18,  1888;  decided  June  29,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  in  favor  of  plaintiff, 
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entered  upon  an  order  made  May  4,  1886,  which  overruled 
defendant's  exception,  denied  motion  for  a  new  trial  and 
directed  judgment  on  verdict. 

Edwin  Young  for  appellant. 

E.  Countryman  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Peokham,  J.,  not  voting. 

Judgment  affirmed. 


Edmund  Coffin,  Jr.,  Appellant,  v.  William  C.  Lbsster  et  al. 

Respondents. 

(Submitted  June  18,  1888;  decided  June  29,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  8,  1885,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  court  at  Special 
Term,  and  which  also  affirmed  an  interlocutory  judgment 
herein. 

Iddor  Grayhead  for  appellant. 

George  E.  Home  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The   People  ex  rel.   Patrick  Mastebson,  Respondent,  v. 
Stephen  B.  French  et  al.,  as  Police  Commissioner,  etc., 
Appellants. 
(Argued  June  17,  1888;  decided  June  29,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  the  first  Monday 
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of  January,  1888,  which  reversed  on  certiorari  a  decision  of  the 
board  of  police  commissioners  of  the  city  of  New  York,  dis- 
missing the  petitioner  from  the  police  force,  and  reinstating  him. 

D.  J.  Deem  for  appellant. 

Nathaniel  C.  Moak  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Nathan  W.  Davis,  Respondent,  v.  The  New  Tork,Lake 
Erie  and  Western  Railroad  Company,  Appellant. 

A  fair  test  to  determine  as  to  whether  a  proposed  amendment  of  a  com- 
plaint is  allowable  under  the  provision  of  the  Code  of  Civil  Procedure 
(g  728),  in  reference  to  such  amendments,  or  whether  it  sets  up  a  new 
cause  of  action,  is,  would  a  recovery  on  the  original  complaint  be  a  bar 
to  a  recovery  under  the  amended  complaint? 

In  an  action  to  recover  damages  for  personal  injuries  caused  by  an  explo- 
sion of  gas  in  the  fire-box  of  an  engine  plaintiff  was  running,  as  engineer 
in  defendant's  employ,  the  alleged  negligence  charged  in  the  complaint 
was  that  the  defendant  failed  to  furnish  a  suitable  and  proper  locomotive; 
that  the  one  furnished  was  defective  and  out  of  repair,  owing  to  which 
the  explosion  occurred.  An  amendment  of  the  complaint  was  allowed 
by  inserting  averments  to  the  effect  that  the  fuel  furnished  by  defendant 
for  use  on  said  engine  was  unfit  and  dangerous,  and  by  reason  of  this 
and  the  defective  condition  of  the  boiler,  the  explosion  occurred.  Held, 
that  the  amendment  was  within  the  jurisdiction  of  the  court  below  and 
its  allowance  not  reviewable  here;  that  the  allegation  added  did  not 
constitute  a  new  cause  of  action. 

(Argued  June  19,  1888;  decided  June  39,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  made  December  30, 1887,  which 
affirmed  an  order  of  Special  Term  granting  leave  to  amend 
the  complaint  herein. 

The  original  complaint  alleged,  in  substance,  that  plaintiff 
was  a  locomotive  engineer  in  defendant's  employ ;  that  defend- 
ant failed  to  perform  its  duty  to  furnish  a  safe  and  proper 
locomotive  engine  to  do  its  work,  but,  instead  thereof,  the  one 
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furnished  was  out  of  repair,  defective  and  dangerous.  In 
consequence  whereof  an  explosion  of  gas  occurred  in  the  fire- 
box of  the  engine  while  plaintiff  was  engaged  in  running  it, 
seriously  injuring  the  plaintiff. 

On  the  trial  plaintiff  offered  evidence  to  show  that  the  coal 
used  was  unfit  and  improper  and  of  defective  quality.  This 
was  objected  to  as  not  alleged  in  the  complaint.  The  objec- 
tion was  overruled  and  the  evidence  received.  Because  of 
error  in  this  respect  the  judgment  was  reversed  by  the  General 
Term.  Plaintiff  thereupon  moved  to  amend  the  complaint 
by  inserting  averments  to  the  effect  that  defendant  failed  to 
furnish  proper  means,  materials  and  fuel  for  use  on  the  engine, 
but  furnished  those  that  were  unfit  and  dangerous,  and  because 
of  this  and  the  defective  condition  of  the  engine  the  explosion 
occurred. 

The  court  here  say : 

"  These  allegations  did  not  constitute  a  new  cause  of  action  ; 
the  plaintiff  still  based  his  right  to  recover  upon  the  same 
injury  caused  to  him  at  the  same  time  and  place  by  the  wrong 
of  the  defendant,  and  all  that  was  added  in  the  amended  com- 
plaint were  additional  specifications  of  the  same  wrong.  The 
plaintiff  when  he  framed  his  original  complaint  may  have  been 
mistaken  as  to  the  cause  of  the  effects  from  which  he  suffered 
the  injury,  but  he  was  not  mistaken  as  to  his  cause  of  action. 

"  It  is  a  fair  test,  to  determine  whether  a  new  cause  of 
action  is  alleged  in  the  amended  complaint,  that  a  recovery  had 
upon  the  original  complaint  would  have  been  a  bar  to  any 
recovery  under  the  amended  complaint.  If  the  plaintiff 
had,  however,  been  beaten  or  nonsuited  upon  a  trial  under  the 
original  complaint,  because  of  the  insufficiency  of  the  allega- 
tions therein  contained,  the  judgment  entered  would  not  have 
barred  a  recovery  under  the  amended  complaint,  because  the 
judgment  in  such  case  would  not  have  passed  against  the 
plaintiff  upon  the  merits.  There  is  no  doubt  that  the  court 
may,  at  Special  Term,  allow  an  amendment  of  a  complaint  by 
introducing  therein  even  a  cause  of  action  barred  by  the 
statute  of  limitations.  But  in  such  case  the  defendant  must 
not  be  deprived  of  his  defense  of  the  statute. 
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uAs  the  court  had  power,  in  the  exercise  of  its  discretion, 
to  allow  this  amendment,  we  have  no  jurisdiction  to  review 
its  discretion,  and  this  appeal  should,  therefore,  be  dismissed, 
with  costs." 

Norris  Morey  for  appellant. 

Charles  A.  Pooley  for  respondent. 

Eabl,  J.,  reads  for  dismissal  of  appeal. 
All  concur. 
Appeal  dismissed. 


Sdsan  F.  Platt  v.  Annie  R.  Platt,  Appellant,  Nathan  O. 
Platt  et  al.,  Respondents.     (Three  Actions.) 

(Argued  June  19,  1888;  decided  June  29,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  which  affirmed  an  order 
directing  as  to  the  distribution  of  the  sale  in  partition  in  each 
of  three  actions  entitled  as  above. 

William  Allen  Butler  and  Willdam  R.  Martin  for 
appellant. 

William  0.  Wilson  and  Payson  MerriUior  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


In  the  Matter  of  the  Application  of  the  Staten  Island  Rapid 
Transit  Company  to  Acquire  Title  to  Lands. 

(Argued  June  19,  1888;  decided  June  29,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  February  15, 
1888,  which  reversed  an  order  of  Special  Terra  amending  a 
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notice  of  appeal  by  the  land  owners  from  an  order  confirming 
the  appointment  of  commissioners  of  appraisal. 

Thomas  W.  Fitzgerald  for  appellant. 

William  W.  MacFarhmd  for  respondent. 

Agree  to  dismiss  appeal,  "  with  leave  to  the  parties  to  apply 
to  the  General  Term  for  a  rehearing  on  the  ground  that  this 
motion  was  unnecessary,  the  original  appeal  from  the  order  of 
confirmation  having  been,  in  substance,  an  appeal  from  the 
report  and  appraisal." 

All  concur. 

Appeal  dismissed. 


The  People  ex  rel.  Newton  A.  Calkins,  Appellant,  v.  The 
Board  of  Supervisors  of  Greene  County,  Respondent. 

(Submitted  June  19,  1888;  decided  June  29,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  September  1 3, 
1887,  which  reversed  a  judgment  awarding  a  peremptory  writ 
of  mandamus  herein  and  refused  the  writ. 

If.  A.  Calkins  for  appellant. 

James  B.  Olney  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Simon  August  et  al.,  Appellants,  v.  The  National  Park 
Bank,  of  New  York,  Respondent. 

(Argued  June  19,  1888;  decided  June  29,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  March  28,  1888, 
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which  reversed  an  order  of  Special  Term  granting  a  motion 
on  the  part  of  plaintiff  for  a  reference  herein,  and  which 
denied  said  motion. 

James  C.  CaHer  for  appellants. 

Frcmou  G.  Bcvrlow  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Leonakd  T.  Gardinbb  et  al.,  Respondents,  v.  Gabriel 
Sohwab  et  al.,  Appellants. 

Where  the  evidence  given  on  trial,  in  an  action  tried  by  a  referee,  is  not 
contained  in  the  case  on  appeal  to  this  court,  it  must  be  assumed  that  the 
facts  proved  were  sufficient  to  sustain  the  findings,  and  also  to  sustain  any 
additional  findings  required  to  support  the  conclusions  of  law  not  in 
conflict  with  the  affirmative  facts  found. 

(Argued  June  25,  1888;  decided  June  29,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  the  third  Tuesday  of  November,  1885,  which  affirmed 
a  judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 

This  action  was  brought  to  recover  the  purchase-price  of  a 
quantity  of  cloth  alleged  to  have  been  sold  and  delivered  to 
defendant. 

The  following  is  the  mem.  of  opinion : 

"  As  the  case  presented  here  does  not  contain  the  evidenco 
given  upon  the  trial,  the  correctness  of  the  conclusions  of 
law  made  by  the  referee  is  alone  the  subject  for  review.  If 
they  are  warranted  by  the  findings,  the  judgment  must  be 
sustained.  We  are  only  concerned  with  the  legal  effect  of  the 
facts  as  found.  Those  findings  of  fact  we  must  assume  to  be 
true,  and  we  must  also  assume  that  the  facts  proved  on  the  trial 
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were  sufficient  to  sustain  those  findings.  Indeed,  if  necessary, 
we  must  assume  that  they  were  sufficient  to  sustain  any  addi- 
tional findings  required  to  support  the  conclusions  of  law  not 
in  conflict  with  the  affirmative  facts  found.  {Kellogg  v. 
Thompson,  66  N.  Y.  88;  Murray  v.  Marshall,  94  id.  617.) 
A  consideration  of  the  record  here  reveals  no  error  in  tho 
referee's  conclusions. 

"The  action  being  to  recover  of  the  defendants  for  the 
purchase  price  of  certain  goods,  which  they  had  agreed  to 
take  of  the  plaintiff,  if  of  quality  equal  to  a  sample  produced 
and  of  colors  to  be  designated  by  them,  the  referee  found  as 
the  facts  that  all  which  had  been  furnished,  pursuant  to- 
defendant's  orders,  conformed  thereto,  except  as  to  217  yards, 
which  he  found  to  have  been  unmerchantable  and  unsalable.. 

"  He  found  the  liability  from  the  defendants  to  the  plaintiffs, 
under  their  agreement,  to  be  for  the  contract-price  for  the* 
quantity  of  goods  furnished,  less  the  number  of  yards  of* 
goods  returned  as  unmerchantable  and  unsalable.  The- 
appellants  claim  that  they  returned  to  the  plaintiffs  some  more 
of  the  goods  furnished  under  the  agreement  as  being  unsal- 
able, and  that  the  referee's  finding  to  that  effect  is  in  hostility 
to  the  conclusion  of  law.  They  argue  that,  such  being  the 
fact,  the  only  cause  of  action  which  plaintiffs  can  maintain  is 
for  a  failure  to  accept  the  goods  on  delivery,  the  measure  of 
damage  for  which  is  the  difference  between  the  contract-price 
and  the  market-price  at  the  time  of  refusal. 

"  The  referee's  finding  is  that  the  particular  goods  referred 
♦  to  were  returned  by  defendants,  but  he  does  not  find  that  the- 
plaintiffs  consented  to  receive  them  back.  He  does  find  that 
they  were  returned  about  a  month  after  they  were  furnished ; 
but  he  makes  no  finding  that  they  were  in  excess  of  quantity 
or  inferior  in  quality.  Under  the  terms  of  the  agreement 
the  price  for  the  goods  was  to  be  paid  on  their  receipt  by  the 
defendants,  and  as  nothing  in  the  record  appears  to  the  con- 
trary, the  act  of  defendants  in  returning  the  goods,  after 
retaining  them  for  a  month,  may  have  been  an  attempt  to 
throw  them  back  on  the  plaintiffs ;  which  they  were  not  war- 
ranted in  doing  and  to  which  the  plaintiffs  did  not  assent. 
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The  commencement  of  this  action,  within  a  few  days  after 
the  return  of  that  lot,  to  recover  for  the  goods  which  liad 
been  furnished,  is  a  fact  negativing  the  idea  of  any  assent  by 
the  plaintiffs.  To  reverse  the  referee's  conclusion  of  law  it 
must  appear  that,  from  the  facts  found,  that  conclusion  is 
erroneous. 

"  We  think  his  findings  of  fact  justified  his  conclusion  of 
law,  and,  for  that  reason,  the  judgment  of  the  General  Term, 
affirming  the  judgment  entered  upon  the  report  of  the  referee, 
.should  be  affirmed,  with  costs." 

Theodore  H.  Swift  for  appellants. 

W.  L.  Van  Denbergh  for  respondents. 

Gray,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


William  W.  Badges,  Respondent,  v.  William  H.  Appleton, 

Appellant. 

(Argued  June  21,  1888;  decided  June  29,  1888.) 

Motion  to  dismiss  appeal  from  judgment  of  the  General 
'Term  of  the  Court  of  Common  Pleas  in  and  for  the  city  and 
■county  of  New  York,  which  affirmed  a  judgment  of  the  Gen- 
eral Term  of  the  City  Court  affirming  a  judgment  in  favor  of 
plaintiff. 

William  W.  Badger  for  motion. 

K  W.  Paige  opposed. 

Agree  to  grant  motion ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Bank  of  the  Metropolis,  Appellant,  v.  John  Klinker  et  al., 
Respondents. 

(Argued  June  21,  1888;  decided  June  29,  1888.) 

Motion  to  dismiss  appeal  from  judgment  of  the  General 
Term  of  the  Court  of  Common  Pleas  in  and  for  the  city  and 
county  of  New  York,  which  affirmed  a  judgment  of  the  Gen- 
eral Term  of  the  City  Court,  affirming  a  judgment  in  favor 
of  defendants. 

E.  J.  Myers  for  motion. 

J.  Ddehcmty  opposed. 

Agrefe  to  grant  motion. 
All  concur. 
Appeal  dismissed. 


Charles   Gunduch,   Appellant,  v.  Joseph  Hensler, 
Respondent.  * 

(Argued  May  4,  1888;  decided  October  2,  1888.) 

Samud  Untermyer  for  appellant. 

John  H.  Bird  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 

*  An  order  was  granted  dismissing  this  appeal.    (See  109  N.  T.  660.) 
This  was  subsequently  vacated 
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Thomas  J.  Reynolds,  Respondent,  v.  Thomas  Robinson  et  al., 

Appellants. 

Parol  evidence  is  admissible  to  show  that  a  writing,  which  is,  in  form,  a 
complete  contract,  of  which  there  has  been  a  manual  tradition,  was  not 
to  become  a  binding  contract  until  the  performance  of  some  condition 
precedent  resting  in  parol. 

It  teems,  however,  to  avoid  mistake  or  imposition,  this  rule  should  be 
cautiously  applied,  and  confined  strictly  to  cases  clearly  within  its  reason. 

(Argued  June  20,  1888;  decided  October  2,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  24, 1885,  which  reversed  a  judgment  in  favor 
of  defendant,  entered  upon  the  report  of  a  referee,  and  ordered 
a  new  trial. 

This  action  was  brought  to  recover  damages  for  a  breach  of 
an  alleged  contract  for  the  purchase,  by  plaintiff,  and  sale  by 
defendants,  of  a  quantity  of  lumber. 

The  following  is  the  mem.  of  opinion : 

"  The  finding  of  the  referee,  which  is  supported  by  evidence, 
to  the  effect  that  the  contract  for  the  purchase  and  sale  of  the 
lumber  on  credit,  contained  in  the  correspondence  between 
the  parties,  proceeded  upon  a  contemporaneous  oral  under- 
standing that  the  obligation  of  the  defendants  to  sell  and 
deliver  was  contingent  upon  their  obtaining  satisfactory 
reports  from  the  commercial  agencies  as  to  the  pecuniary 
responsibility  of  the  plaintiff,  brings  the  case  within  an 
exception  to  the  general  rule  that  a  written  contract  cannot  be 
varied  by  parol  evidence,  or  rather  it  brings  the  case  within 
the  rule,  now  quite  well  established,  that  parol  evidence  is 
admissible  to  show  that  a  written  paper  which,  in  form,  is  a 
complete  contract,  of  which  there  has  been  a  manual  tradition, 
was,  nevertheless,  not  to  become  a  binding  contract  until  the 
performance  of  some  condition  precedent  resting  in  parol. 
(JSymv.  CampheU,  6  El.  &  Bl.  370;  WdOis  v.  LiMeU,  11 
0.  B.  368 ;  Wilson  v.  Powers,  131  Mass.  539 ;  Seymour  v. 
Cowing,  4  Abb.  Ct.  App.  Dec.  200 ;  Benton  v.  Mwrtm,  52  N.  Y. 
570 ;  JuHUard  v.  Chaffee,  92  id.  535,  and  cases  cited ;  Taylor 
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on  Ev.  §  1038 ;  Stephen's  Dig.  Ev.  §  927.)  Upon  this  ground, 
we  think  the  evidence  of  the  parol  understanding,  and  also 
that  the  reports  of  the  agencies  were  unsatisfactory,  was 
properly  admitted  by  the  referee  and  sustained  his  report,  and 
that  the  General  Term  erred  in  reversing  his  judgment.  It 
is  perhaps  needless  to  say  that  such  a  defense  is  subject  to 
suspicion,  and  that  the  rule  stated  should  be  cautiously  applied 
to  avoid  mistake  or  imposition,  and  confined  strictly  to  cases 
clearly  within  its  reason. 

"  The  order  of  the  General  Term  should  be  reversed,  and 
the  judgment  on  the  report  of  the  referee  affirmed." 

Tracey  C.  Becker  for  appellant. 

E.  A.  Nash,  for  respondent. 

Andbews,  J.,  reads  for  reversal  of  order  of  General  Term 
and  for  affirmance  of  judgment  entered  on  report  of  referee. 
All  concur. 
Order  reversed  and  judgment  affirmed. 


Robert  E.  Phillips,  Appellant,  v.  Thankful  Calkins  et  al., 
Respondents. 

(Argued  June  21,  1888;  decided  October  2,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  January  23,  1886,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  the  report  of  a  referee. 

S.  jV".  Dada  for  appellant. 

H.  C.  Howe  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion.    • 
All  concur. 
Appeal  dismissed. 
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Giles  Corl  et  al.,  Respondents,  v.  Harry  Corl,  Appellant. 
(Argued  June  21,  1888;  decided  October  2,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  21,  1885,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  and  which  denied  a  motion  for  a  new  trial. 

Oliver  Porter  for  appellant. 

R.  H.  Duel  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Elizabeth  A.  S.  Read  et  al.,  Appellants,  v.  John  A.  Miller 
et  al.,  Respondents. 

(Submitted  June  22,  1888;  decided  October  2,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  June  13,  1882, 
which  affirmed  a  judgment  in  favor  of  defendants  entered 
upon  a  verdict. 

O.  0.  Cottle  for  appellants. 

Porter  Norton  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Pfaudler  Barm  Extracting  Bunging  Apparatus  Company, 
Respondent,  v.  James  Sargent  et  aL,  Appellants. 

(Argued  June  25,  1888;  decided  October  2,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  17,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

John  Van  Voorhis  for  appellants. 

Theodore  Bacon  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  People  op  the  State  of  New  York,  Respondent,  v. 
Kate  Brandt,  Appellant. 

(Submitted  June  27,  1888;  decided  October  2,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  January  28,  1888,  which  affirmed  a  judgment  of  the 
Court  of  Sessions  of  Albany  county,  convicting  the  defendant 
of  the  crime  of  abduction. 

Edward  J.  Meegan  and  Thomas  F.  Connor  for  appellant, 

Hugh  BeiUy  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
Sickels— Vol,  LXV.     83 
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George  Rogers,  Respondent,  v.  John  H.  Murray  et  al., 
Appellants. 

In  an  action  to  charge  defendants  as  copartners,  the  partnership  may  be 
established  as  well  by  circumstances,  declarations  and  conduct,  as  by 
direct  proof. 

In  such  an  action  plaintiff  claimed  that  defendants  were  copartners,  carry- 
ing on  the  business  of  private  bankers.  Two  of  the  defendants  denied 
.  any  interest  on  their  part  in  the  business.  Plaintiff  did  not  prove  any 
agreement  of  copartnership,  but  sought  to  establish  it  by  proof  of  acts 
and  declarations  on  the  part  of  said  defendants.  He  was  permitted 
to  prove,  under  objection  and  exception,  that  at  the  time  he  made 
deposits  the  persons  in  charge  of  the  bank  represented  that  said  defend- 
ants were  partners  in  the  business.  The  referee  ruled  that  the  evidence 
was  admissible  only  for  the  purpose  of  tending  to  show  that  plaintiff 
relied  upon  the  representations  in  making  deposits.  Held,  no  error ; 
that  the  evidence  was  admitted  and  was  admissible  as  bearing  upon  the 
question  of  equitable  estoppel;  and,  although  a  recovery  could  not  be  had 
on  that  ground  until  supplemented  by  proof  that  said  defendants 
authorized  or  acquiesced  in  the  making  of  the  declarations,  even  if  the 
additional  evidence  was  not  given,  this  did  not  make  the  admission  of 
evidence  relevant  to  the  issue  of  estoppel  illegal,  although  incomplete. 

(Argued  June  27,  1888;  decided  October  2,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  November  20,  1885,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

The  plaintiff's  complaint  alleged  that  defendants  were 
-copartners  carrying  on  the  business  of  private  bankers  under 
the  name  of  the  Waverly  Bank,  and  he  sought  to  recover  the 
amount  of  certain  deposits  made  by  him  in  said  bank. 
Defendants,  Murray  and  Holbert,  alone  defended,  denying  the 
allegations  of  the  complaint  as  to  their  being  copartners. 
The  referee  found  for  the  plaintiff  on  this  issue.  The  court 
here  decide  that  "  there  was  evidence  given  on  the  part  of  the 
plaintiff  of  conduct  and  declarations  of  the  defendants  Murray 
and  Holbert,  and  of  circumstances  which  authorized  the  finding 
of  the  referee." 

After  examining  the  evidence  on  this  point,  the  opinion 
continues  thus : 
"  On  the  disputed  questions  of  fact  the  finding  of  the  referee, 
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confirmed  by  the  General  Term,  is  conclusive  in  this  court. 
A  copartnership  may  be  established  as  well  by  circumstances, 
declarations  and  conduct,  as  by  direct  proof.  The  probative 
force  of  the  circumstances  proved  is  a  question  for  the  triers 
of  the  fact,  provided  they  legally  tend  to  establish  the  issuable 
fact.  We  think  there  were  no  material  errors  in  the  admis- 
sion of  testimony.  The  declaration  of  the  Herricks,  made  to 
the  plaintiff  at  the  time  he  made  his  deposits,  were  not 
competent  to  prove  that  the  defendants,  Murray  and  Holbert, 
were  copartners  in  the  business.  They  were  not  admitted  for 
that  purpose.  The  referee  expressly  ruled  that  they  were 
admissible  only  as  tending  to  show  that  the  plaintiff  relied 
upon  the  representations  of  the  Herricks,  that  the  defendants 
Murray  and  Holbert  were  copartners. 

"It  was  plainly  admitted  as  bearing  upon  the  point  of 
equitable  estoppel,  and  the  fact  proved  was  one  of  the  essen- 
tial elements  to  a  recovery  on  that  ground,  but  until  supple- 
mented by  proof  that  the  defendants  authorized  or  acquiesced 
in  the  making  of  the  representations,  a  recovery  on  that 
ground  could  not  be  supported.  If  the  additional  proof  was 
not  given  the  plaintiff  would  fail  to  establish  the  estoppel, 
but  it  would  not  make  the  admission  of  evidence  upon  that 
issue,  which  was  relevant,  though  incomplete,  illegal.  (See 
Thompson  v.  First  Nat.  Bk.  of  Toledo,  111  U.  S.  529-541.) 

"  The  evidence  that  the  plaintiff  made  inquiries  subsequently 
as  to  the  responsibility  of  the  parties,  and  received  from  the 
Herricks  answers  which  satisfied  him,  and  that  he  continued 
the  deposit  upon  the  assurance  that  Murray  and  Holbert  were 
members  of  the  firm,  was  received  under  the  same  limitation 
as  the  evidence  first  mentioned,  and  its  reception  was  justified 
for  the  same  reasons.  Assuming  that  there  was  a  technical 
error  in  permitting  the  witness  Bray  to  testify  that  he  called 
attention  to  his  conversion  with  the  witness  William  Holbert 
immediately  after  it  occurred,  we  are  of  opinion  that  it  con- 
stitutes no  sufficient  ground  for  reversing  the  judgment.  It 
was  an  incidental  and  collateral  piece  of  evidence,  of  very 
little  importance,  and  from  which  no  injury,  we  are  satisfied, 
was  sustained  by  the  appellants. 
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"  The  findings  of  the  referee  being  supported  by  evidence, 
and  no  material  error  having  been  committed  on  the  reception 
or  rejection  of  evidence,  the  judgment  should  be  affirmed." 

Frederick  Cottin  for  appellants. 

Alexander  Gumming  for  respondent 

Andrews,  J.,  reads  for  affirmance 
All  concur. 
Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Adolfh  Reich,  Appellant. 

(Argued  June  28,  1888;  decided  October  2,  1888.) 

Appeal  from  judgment  of  the  Court  of  General  Sessions 
in  and  for  the  city  and  county  of  New  York,  entered  upon  a 
verdict  convicting  the  defendant  of  the  crime  of  murder. 

The  opinion  is  devoted  mainly  to  a  review  of  the  testimony, 
the  court  reaching  the  conclusion  that  it  fully  justified  the 
conviction. 

William  F.  Howe  and  Adolph  L.  Sanger  for  appellant, 

McKenzie  Semple  for  respondent. 

Finch,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Christian  T.  Christensen,  Appellant,  v.  Gardner  It,  Colbt, 
Executor,  etc.,  Impleaded,  etc.,  Respondent 

(Submitted  June  29,  1968;  decided  October  2, 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January,  1886,  affirming  a  judgment  <rf  Special  Term, 
dismissing  the  complaint. 
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Charles  Edward  Tracy  for  appellant 

William  B.  RorrMower  for  respondent. 

Agree  to  affirm  on  authority  of  Christensm  v.  Eno  (106 
N.  Y.  97). 
All  concur. 
Judgment  affirmed. 


In  the  Matter  of  the  Estate  of  Cathakine  Latz,  Deceased. 

An  order  of  General  Term  reversing  an  order  of  a  Surrogate's  Court  which 
denied  an  application  requiring  an  executrix  of  a  deceased  administrator 
to  account  for  unadministered  assets  coming  to  her  hands,  and  remitting 
the  proceedings  to  the  surrogate  for  an  accounting  as  petitioned  for,  as 
it  is  not  a  final  order,  and  is  made  in  a  special  proceeding,  is  not  review 
able  here.    (Code  of  Civ.  Pro.  §  190.) 

(Submitted  June  28,  1888;  decided  October  2,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  October  31, 1884, 
reversing  an  order  of  the  surrogate  of  Erie  county,  the  nature 
of  which  is  stated  in  the  mem.  of  opinion,  which  is  as  follows  : 

"  Martin  Clark,  as  administrator  de  bonis  non  of  the  estate 
of  Catherine  Latz,  deceased,  presented  his  petition  to  the 
surrogate  praying  for  an  order  against  the  executrix  of  John 
Latz,  deceased,  administrator  of  said  Catherine  Latz,  requiring 
her  to  account  for  the  unadministered  assets  of  said  Catherine 
Latz  remaining  in  the  hands  of  such  executrix.  The  executrix 
answered  such  petition  and  pleaded,  among  other  things,  the 
statute  of  limitations  as  a  bar  thereto.  The  facts  upon  which 
the  defense  was  based  were  substantially  admitted  upon  the 
hearing,  and  the  surrogate  decided  that  the  statute  was  a  bar 
to  further  proceedings.  Upon  appeal  to  the  General  Term 
that  court  reversed  the  order  of  the  surrogate  and  directed 
that  the  proceedings  be  remitted  to  the  surrogate  for  an 
accounting  as  demanded  by  the  petition.  This  order  is  not  a 
final  order,  and  being  made  in  a  special  proceeding  is,  therefore, 
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unappealable  to  this  court  (Code  of  Civ.  Pro.,  subd.  3,  §  190 ; 
Roe  v.  Boyle,  81  N.  Y.  305 ;  In  re  Whittlesey  v.  Hoguety 
66  id.  358.)  The  question  whether  this  proceeding  is  barred 
by  the  statute  of  limitations  may  be  the  subject  of  litigation 
upon  the  accounting,  but  whether  so  or  not  is  immaterial 
upon  the  question  of  the  powers  of  this  court  to  review  the 
order  appealed  from. 

u  The  adjudication  of  the  General  Term  was  not  final  upon 
any  question  in  the  case. 

"  The  appeal  should,  therefore,  be  dismissed,  with  costs." 

Jacob  Stem  for  appellant. 

Martin  Clark  for  respondent. 

Ruger,  Ch.  J.,  reads  for  dismissal  of  appeal. 
All  concur. 
Appeal  dismissed. 


The  People  ex  rel.  Franklin  N.  Wright,  Appellant,  v. 
Reuben  Willard,  Respondent. 

In  an  action  in  the  nature  of  a  quo  warranto  brought  by  the  attorney  general 
to  oust  the  defendant  from  the  office  of  trustee  of  a  village,  in  which  it 
was  alleged  he  had  unlawfully  intruded  and  from  which  he  had  excluded 
the  relator,  the  relief  demanded  was  a  judgment  of  ouster  and  for 
restoration  of  the  relator  to  office.  It  appeared  that  no  compensation  or 
perquisites  are  attached  to  the  office  in  question.  A  judgment  was  ren- 
dered granting  the  relief  asked  for.  The  General  Term  reversed  the 
judgment  and  dismissed  the  complaint.  The  relator  appealed  to  this 
court  without  obtaining  from  the  General  Term  an  order  allowing  the 
appeal.  Upon  a  motion  to  dismiss  the  appeal,  held,  that,  as  the  matter 
in  controversy  was  less  than  $500,  the  case  was  not  appealable.  (Code 
of  Civil  Pro.  §  191,  sub.  3.) 

It  seems  that  had  it  been  made  to  appear  that  the  relator  had  suffered 
damage  to  the  amount  of  $500  by  his  exclusion  from  the  office,  the 
appeal  would  have  been  authorized. 

(Argued  October  2,  1888;  decided  October  9,  1888.) 

Motion  to  dismiss  appeal  from  judgment  of  the  General 
Term  of  the  Supreme  Court  in  the  third  judicial  department, 
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entered  upon  an  order  made  the  first  Tuesday  of  February, 
1887,  which  reversed  a  judgment  in  favor  of  plaintiff  and 
directed  judgment  dismissing  the  complaint. 

The  following  is  the  mem.  of  opinion : 
This  action  is  in  the  nature  of  quo  warranto,  and  was 
brought  by  the  attorney  general  in  the  name  of  the  People  of 
the  State  on  the  relation  of  Franklin  N.  Wright  to  oust  the 
defendant,  Reuben  Willard,  from  the  office  of  trustee  of  the 
village  of  Northville,  county  of  Fulton,  in  which  office  it  is 
alleged  he  had  unlawfully  intruded,  and  therefrom  had 
excluded  the  relator.  The  relief  demanded  in  the  complaint 
is  for  judgment  of  ouster  against  the  defendant  and  also  for 
restoration  of  the  relator  to  the  office.  No  other  relief  aside 
from  costs  is  demanded.  The  action  was  tried  by  the  court 
without  a  jury  at  a  Special  Term,  and  the  trial  resulted  in  a 
judgment  in  favor  of  the  plaintiff  and  against  the  defendant 
adjudging  the  relator  to  be  entitled  to  the  office  and  that  the 
defendant  was  not  entitled  thereto,  and  giving  costs  against 
him.  From  that  judgment  the  defendant  appealed  to  the 
General  Term  of  the  Supreme  Court,  which  reversed  the 
judgment  and  dismissed  the  complaint,  with  costs.  The  plaint- 
iff then  appealed  to  this  court.  No  order  was  obtained  from 
the  General  Term  allowing  the  appeal,  and  this  motion  is 
made  under  subdivision  3  of  section  191  of  the  Code,  to  dis- 
miss the  appeal  upon  the  ground  that  the  matter  in  controversy 
is  less  than  $500. 

"  It  appears  that  a  trustee  of  Northville  is  not  entitled  to 
any  compensation  or  salary  for  his  official  services,  and  that 
there  are  no  perquisites  connected  with  his  office,  and  that  no 
pecuniary  consideration  is  involved  in  this  controversy.  The 
case  is,  therefore,  brought  within  the  subdivision  cited. 
The  language  of  the  subdivision  is  broad  and  sweeping,  and 
absolutely  forbids  an  appeal  to  this  court  from  any  judgment 
if  the  matter  in  controversy,  excluding  costs,  be  less  than  $500, 
unless  the  action  is  one  affecting  the  title  to  real  property,  or 
some  interest  therein;  and  the  further  provision  that  the 
General  Term  may  make  an  order  allowing  the  appeal  is 
intended  to  provide,  besides  cases  where  the  pecuniary  value 
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in  controversy  is  less  than  $500,  for  those  involving  important 
public  or  private  interests  which  cannot  be  measured  by  any 
pecuniary  standard. 

"  If  it  had  been  made  to  appear  that  the  relator  had  suffered 
damages  amounting  to  $500  by  his  exclusion  from  office,  or 
that  he  would  be  entitled  to  recover  such  damages  in  an  action 
under  section  1953  of  the  Code,  the  appeal  would  be  author- 
ized. But  upon  the  facts,  as  they  appear  before  us,  the  relator 
has  suffered  no  pecuniary  damages,  and  could  not  in  any  event 
recover  damages  in  an  action  commenced  under  that  section. 

"We  have,  therefore,  no  alternative  but  to  dismiss  the 
appeal,  and  it  should  so  be  ordered,  with  costs  in  all  the 
courts." 

Lee  S.  Anable  for  motion. 

Charles  F.  Tabor,  attorney-general,  opposed. 

Earl,  J.,  reads  mem.  for  granting  motion. 
All  concur. 
Appeal  dismissed. 


William  F.  Parks,   Appellant,  v.  Margaret  A.  Murray 
et  aL,  Respondents. 

(Argued  October  2.  1888;  decided  October  9,  1888.) 

Motion  to  dismiss  appeal  from  judgment  of  the  General 
Term  of  the  Supreme  Court  in  the  first  judicial  department, 
entered  upon  an  order  made  at  the  June  Term,  1886,  which 
affirmed  a  judgment  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

William  B.  Hornblower  for  motion. 

Charles  F.  Tabor,  attorney  general,  opposed. 

Agree  to  grant  motion ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Betsey  Post,  Respondent,  v.  Leonidas  B.  Benchley  et  al., 

Appellants. 

(Submitted  October  2,  1888;  decided  October  9,  1888.) 

Motion  to  dismiss  appeal  from  order  of  the  General  Term 
of  the  Supreme  Court  in  the  fifth  judicial  department,  made 
April  14,  1888,  which  affirmed  an  interlocutory  judgment 
herein. 

W.  II  Shuart  for  motion. 

Smith  dk  Steel  opposed. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


"William  B.  Smyth,  Appellant,  v.  George  W.  M.  Sturgess, 

Respondent. 

(Submitted  October  2,  1888;  decided  October  9,  1888.) 

Motion  upon  order  to  show  cause,  granted  under  section 
1298  of  the  Code  of  Civil  Procedure,  why  the  judgment 
appealed  from  herein  should  not  be  affirmed. 

After  the  appeal  and  before  decision  the  appellant  died. 
Without  knowledge  of  this  fact  the  case  was  decided. 
(See  108  K  T.  495.) 

J.  Julius  Langbein  for  motion. 

Agree  to  grant  motion ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

Siokels— Vol.  LXV.     84 
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In  the  Matter  of  Proving  the  Last  Will  and  Testament  of 
Ira  Dayger,  Deceased.  Anna  A.  Skinner,  Contestant, 
Appellant. 

(Argued  October  1,  1888;  decided  October  16,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  January  10,  1888,  which  affirmed  a  decree  of  the  surro- 
gate of  Otsego  county,  admitting  to  probate  the  last  will  of 
Ira  Dayger,  deceased. 

Carlton  B.  Pierce  for  appellant. 

H.  J).  Luce  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  People  ex  rel.  The  Twenty-third  Street  Railroad 
Company,  Respondent,  v.  Rollin  M.  Squire,  Commissioner, 
etc.,  Appellant. 

Where  a  writ  of  mandamus,  directed  to  a  commissioner  of  public  works  in 
the  city  of  New  York,  requiring  him  to  issue  a  permit  to  the  relator  for 
the  removal  of  a  pavement,  had  been  fully  executed  and  the  permit 
availed  of  by  the  relator,  and  thereafter  the  commissioner  had  gone  out 
of  office,  lidd,  on  appeal  to  this  court,  that,  as  there  was  no  question  of 
practical  importance  to  be  decided,  the  order  granting  the  writ  should  be 
affirmed  without  considering  the  question  as  to  whether  the  relator  was 
entitled  to  the  writ. 

(Argued  October  2,  1888;  decided  October  16,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  January  4,  1888,  which 
affirmed  an  order  of  Special  Term  directing  the  Issuing  of  a 
writ  of  mandamus,  the  substance  of  which  is  stated  in  the 
mem.  of  opinion,  which  is  as  follows. 

"  The  defendant  was  commanded  to  execute  and  deliver  to 
the  relator  a  permit  for  the  removal  of  the  pavement  for  the 
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purpose  of  laying  and  constructing  certain  connections  for  the 
road  of  the  relator  at  the  intersection  of  Broadway  and 
Bleecker  street  and  some  other  places.  This  has  been  done 
and  the  relator  has  availed  itself  of  the  permit  and  laid  its 
rails  and  made  its  connections  as  desired.  The  defendant 
having  given  the  permit  as  commanded,  appealed  to  the  General 
Term  from  the  order  granting  the  writ,  which  court  has 
affirmed  the  order,  and  from  such  order  of  affirmance  the 
defendant  has  appealed  here. 

"  Since  the  permit  was  granted  it  is  undisputed  that  the 
defendant  has  gone  out  of  office.  The  city  of  New  York  is 
not  a  party  to  the  litigation,  and  is  not  bound  by  any  judg- 
ment heretofore  entered  in  this  proceeding.  The  counsel  for 
the  defendant  desires  on  this  appeal  to  review  the  right  of  the 
relator  to  the  writ  of  mandamics  which  has  heretofore  been 
granted  and  fully  executed,  and  he  desires  to  show  that  the 
courts  below  were  in  error  and  that  the  writ  should  not  have 
been  granted.  He  bases  such  claim  upon  the  ground  that 
certain  statutes  which  might  perhaps  have  given  the  right  to 
relator  to  the  permit  from  defendant  have  been  repealed. 

"  Without  considering  or  deciding  such  questions  we  think 
the  order  appealed  from  should  be  affirmed,  because  there  is 
no  question  of  practical  importance  to  be  decided  under  it. 

"  If  the  city  desire  to  raise  the  question  of  the  right  of 
relator  to  occupy  the  streets  nothing  in  this  litigation  restrains 
it  therefrom,  and  the  decision  of  the  question  here  would  not 
bind  the  city.  "We  think,  therefore,  it  is  not  of  any  practical 
importance  and  the  appeal  should  not  be  heard  or  decided 
upon  the  merits. 

"  No  question  is  raised  as  to  the  costs  in  the  court  below 
and  we  take  no  notice  of  it  here. 

"  The  order  should,. therefore,  be  affirmed,  without  C06ts  " 

J).  J.  Dean  for  appellant.  4 

Leslie  W.  Russell  for  respondent. 

Per  Curiam  mem.  for  affirmance. 
All  concur. 
Order  affirmed. 
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Edmund    D.    Crosley,   Respondeat   v.    Calvin    F.    Cobb, 

Appellant. 

(Argued  October  2,  1888,  decided  October  16, 1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  November 
9,  1886,  which  affirmed  an  order  of  Special  Term  setting  aside 
a  taxation  of  costs  herein. 

Franklin  Pierce  for  appellant. 

A.  P.  Smith  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Dwight    L.    Sweet,    Respondent    v.    James    N.    Norris, 

Appellant. 

(Argued  October  2,  1888;  decided  October  16,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  September  20, 
1887,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  to  set  aside  an  execution  against  the  person  issued  herein. 

E.  Countryman  for  appellant. 

H.  D.  Newton  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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In  the  Matter  of  the  Petition  of  Hubert  O.  Thompson, 
Commissioner,  etc.,  for  the  Appointment  of  Commissioners 
of  Appraisal. 

(Argued  October  2;  1888,  decided  October  16,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  February  16, 
1888,  which  reversed  so  much  of  an  order  of  Special  Term 
herein  as  confirmed  that  portion  of  the  report  of  commissioners 
of  appraisal  awarding  damages  to  Charles  L.  Cammanie, 
executor. 

Fordham  Morris  for  appellant. 

D.  J.  Dean  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Silas  H.  "Witherbee  et  al.,  Respondents,  v.  John  D.  Slay- 
back  et  al.,  Appellants. 

(Submitted  October  2,  1888;  decided  October  16,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  February  7, 1888, 
which  affirmed  an  order  of  Special  Term  denying  a  motion  to 
change  the  place  of  trial  herein. 

Bacon  &  Merritt  for  appellants. 

Waldo  &  McLaugKUn  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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John  Hayes,  Respondent,  v.  George  W.  Carr,  Impleaded, 
etc.,  Appellant. 

(Submitted  October  2,  1888;  decided  October  16,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  February  13, 
1888,  which  affirmed  an  order  of  Special  Term  suspending 
the  lien  of  the  judgment  herein  on  appeal. 

George  W.  Carr,  appellant,  in  person. 

Samiiel  J.  Crooks  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Elizabeth  Patterson,  Appellant,  v.  Jane  "W.  MoCunn  et  al., 
Respondents. 

(Argued  October  2,  1888;  decided  October  16f  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  January  13, 1888, 
which  affirmed  an  order  of  Special  Term  denying  a  motion  on 
the  part  of  James  M.  Gano,  as  administrator,  to  be  made  a 
party  defendant,  etc. 

Lewis  Sanders  for  appellant. 

5.  Jones  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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Cynthia  Bronx,  as  Administratrix,  etc.,  Appellant,  v.  The 
New  York  and  New  Haven  Railroad  Company, 
Respondent. 

(Argued  October  3,  1888;  decided  October  16,  1888.) 

Appeal  from  judgment  of  the  Court  of  Common  Pleas  in 
and  for  the  city  and  county  of  New  York,  entered  upon  an 
order  made  March  14,  1887,  which  affirmed  a  judgment  in 
favor  of  defendant  entered  upon  an  order  dismissing  the 
complaint  on  trial. 

James  W.  Cairns  for  appellant. 

Henry  W.  Taft  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Danforth,  J.,  dissenting. 

Judgment  affirmed. 


Jessie  A.  Redfield,  Appellant,  v.  Charles  J.  Redfield 
et  al.,  as  Executors,  etc.,  Respondents. 

It  seems  the  change  in  the  practice  effected  by  the  Code  of  Civil  Procedure 
(§  1023),  requiring  proposed  findings  in  an  action  tried  by  a  referee  to  be 
presented  at  the  time  of  the  submission  of  the  case,  and  the  presumption 
arising  therefrom  that  such  findings  are  passed  upon  when  the  case  is 
decided  and  the  formal  findings  made,  has  not  changed  the  former  rule 
that  where  two  findings,  whether  formal  or  special,  are  irreconcilable  on 
appeal,  the  appellant  is  entitled  to  take  the  finding  most  favorable  to 
him. 

Plaintiff's  complaint  alleged,  in  substance,  that  her  husband,  pursuant  to 
her  directions,  purchased  for  her  and  with  her  money  certain  shares  of 
stock,  taking  a  certificate  in  his  name  as  trustee,  which  certificate 
he  delivered  to  her,  but  subsequently,  without  authority  from  her,  took 
it  and  transferred  it  to  his  father,  defendant's  testator.  In  an  action 
to  recover  the  value  of  the  stock,  plaintiff's  husband,  as  a  witness 
for  her,  after  testifying  to  the  purchase  of  the  stock,  the  taking  of 
the  certificate,  the  delivery  thereof  to  plaintiff  and  his  subsequent 
unauthorized  taking  thereof  as  charged  in  the  complaint,  was  asked  to 
state  the  circumstances  and  the  agreement  under  which  he' placed  the 
stock  in  the  possession  of  his  father.  This  was  objected  to  as  incompetent 
under  the  Code  of  Civil  Procedure  (§829).  The  objection  was  sustained. 
Held,  no  error. 
(Argued  October  5#  1888;  decided  October  23,  1888.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  April  20, 1886,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  the  report  of  a  referee. 

"  The  theory  of  the  plaintiff  in  this  case  was  that  in  January, 
1861,  she  having  $750  in  money  delivered  it  to  her  husband, 
Lewis  II.  Redfield,  for  the  purpose  of  purchasing  ten  shares 
of  New  York  Central  Railroad  stock  for  her,  and  that  it  was 
arranged  between  them  that  the  stock  should  be  taken  in  the 
name  of  her  husband,  as  trustee  for  her ;  that  he  purchased 
the  stock  and  took  the  certificate  in  his  name,  as  trustee,  and 
delivered  it  to  her ;  that  soon  thereafter,  without  her  knowl- 
edge or  consent,  he  wrongfully,  and  in  fraud  of  her  rights 
and  in  breach  of  his  trust,  took  the  certificate  of  stock  from 
her  safe  and  transferred  it  to  his  father,  whose  name  was  also 
Lewis  H.  Redfield,  as  collateral  security  for  a  loan  made  to 
him,  and  that  his  father  thereafter  received  large  dividends 
upon  the  stock  and  converted  the  stock  and  dividends  to  his 
own  use.  The  theory  of  the  defendants,  the  executors  of 
Lewis  H.  Redfield,  Sr.,  is  that  the  stock  was  not  purchased 
with  the  plaintiffs  money  or  for  her ;  that  it  was  purchased 
by  her  husband  for  himself ;  that  it  was  taken  in  the  name  of 
the  deceased  as  collateral  security  for  money  loaned  by  him  to 
his  son,  and  that  it  was  subsequently,  for  full  value,  sold  by  the 
latter  to  him  and  by  him  converted  to  his  own  use. 

"  In  the  formal  findings  of  the  trial  judge,  made  by  him  as 
the  basis  of  the  judgment  ordered,  he  found,  as  matter  of  fact, 
that  on  or  about  the  15th  day  of  January,  1861,  Lewis  H. 
Redfield,  plaintiffs  husband,  procured  to  be  issued  by  the 
New  York  Central  Railroad  Company  to  Lewis  H.  Redfield, 
deceased,  his  father,  a  certificate  for  ten  shares  of  its  capital 
stock,  the  same  shares  mentioned  in  the  complaint ;  that  the 
certificate  was  issued  to  the  deceased,  as  trustee  for  his  son, 
who  was  the  beneficial  owner  thereof,  as  security  for  such 
loans*  as  might  be  made  from  time  to  time  by  him  to  his  son ; 
that  loans  were  so  made  and  thereafter  all  the  right,  title  and 
interest  of  the  son  in  the  ten  shares  of  stock  were  sold  and 
transferred  by  him  to  the  deceased  for  their  full  market-value ; 
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that  the  deceased  purchased  the  stock  in  good  faith  without 
knowledge  or  notice  of  any  interest  of  the  plaintiff  therein, 
or  of  any  trust  existing  in  her  favor  with  respect  thereto. 
And  he  found,  as  matter  of  law,  that  the  deceased,  by  pur- 
chase from  the  plaintiff's  husband,  became  the  owner  of  the 
stock,  and  he  ordered  judgment  dismissing  the  complaint." 

"At  the  time  of  the  submission  of  the  case  to  the  referee, 
plaintiff's  counsel  presented  certain  proposed  findings  of  fact, 
some  of  which  were  found.  It  was  claimed  by  said  counsel  on 
the  argument  here,  that  some  of  his  special  findings  were  in 
conflict  with  the  formal  findings.  After  a  discussion  as  to 
these  findings  the  opinion  continues  as  follows  : 

"  We  have  held  that  where  the  special  findings  of  a  judge 
or  a  referee  differ  from  the  findings  formally  made  as  the  basis 
of  the  judgment,  the  appellant  has  the  right  to  rely  upon  such 
findings  as  are  most  favorable  to  him.  Those  decisions  were 
made  at  a  time  when  the  practice  authorized  the  submission  of 
proposed  findings  to  a  judge  or  referee  after  the  decision  of  the 
case  was  rendered ;  and  under  that  practice  such  findings  were 
passed  upon,  generally  weeks  and  frequently  months  after  the 
formal  findings  had  been  made ;  and  we  held  that  where  such 
findings  differed  from  the  prior  findings  and  contradicted 
them  that  the  appellant  had  the  right  to  rely  upon  them  if 
most  favorable  to  him.  {Tompkins  v.  Lee,  59  N.  Y.  662 ; 
Schwinger  v.  Raymond,  83  id.  192 ;  BonnelZ  v.  Griswold, 
89  id.  122,)  Since  those  decisions  the  practice  has  been 
changed,  and  now  the  proposed  findings  must  be  presented  at 
the  submission  of  the  case,  and  the  presumption  is  that  those 
findings  are  passed  upon  when  the  case  is  decided  and  the 
formal  findings  made.  Hence,  for  the  purpose  of  construing 
the  findings,  we  must  look  at  all  of  them,  both  the  general  and 
special  findings,  and  if  they  are  in  conflict  we  must  attempt 
to  reconcile  them.  If  after  such  an  attempt  we  find  them 
irreconcilable,  then,  now,  as  under  the  earlier  practice,  the 
appellant  is  entitled  to  take  the  findings  most  favorable  to  him. 
Here,  looking  at  all  the  findings  of  fact  and  law,  we  are  satis- 
fied that  the  trial  judge  did  not  intend  to  find,  and  that  he  has 
not  found  any  fact  in  conflict  with  his  general  findings  con- 
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tained  in  his  formal  decision,  and  they,  having  been  approved 
at  the  General  Term,  must  stand  and  justify  the  judgment 
which  was  entered. 

"  The  counsel  for  the  appellant,  however,  claims  that  some 
errors  were  committed  by  the  trial  judge  in  ruling  upon 
questions  of  evidence.  Upon  the  trial  the  plaintiff  called  her 
husband  as  a  witness,  and  after  proving  by  him  that  he  bought 
the  ten  shares  of  stock  for  his  wife  with  her  money,  taking 
the  certificate  in  his  name  as  trustee,  that  after  he  received  the 
certificate  he  took  it  to  her  and  she  put  it  in  her  safe,  and  that 
he  afterwards  took  it  from  the  safe  without  her  authority. 
He  was  asked  this  question:  'Did  you  afterwards  put  this 
stock  into  the  possession  of  your  father,  L.  H.  Redfield,  and 
if  so,  please  state  under  what  circumstances  and  under  what 
agreement,  if  any,  you  so  placed  it  in  his  possession  ? '  The 
defendant's  counsel  objected  to  this  as  incompetent  and 
inadmissible  under  section  829  of  the  Code,  and  the  judge 
sustained  the  objection.  We  think  the  evidence  was  properly 
excluded.  The  witness  was  interested  in  the  event  of  the 
action.  According  to  the  plaintiff's  contention  and  theory 
the  witness  had  wrongfully  taken  her  stock  which  he  held  as 
trustee  for  her  and  had  transferred  it  to  his  father,  who  took 
it  with  notice  of  the  trust.  He,  therefore,  became  responsible 
to  his  wife  for  the  stock  disposed  of  to  his  father.  If  this 
action  could  be  maintained  and  the  value  of  the  stock  and  the 
dividends  thereon  recovered  then  he  would  be  relieved  to  that 
extent  from  responsibility.  Hence  he  was  directly  interested 
in  the  successful  maintenance  of  the  action. 

"  We  do  not  think  that  any  of  the  other  exceptions  to  which 
our  attention  has  been  called  require  any  particular  notice. 

"  The  judgment  should  be  affirmed,  with  costs." 

Louis  Marshall  for  appellant. 

WUUam  G.  Tracy  for  respondents. 

Earl,  J.,  reads  for  affirmance. 

All  concur,  except  Ruger,  Ch.  J.,  not  voting. 

Judgment  affirmed. 
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Mary  Jane  Peek,  as  Executrix,  etc.,  Appellant,  v.  David 
Cady  Smith,  as  Executor,  etc.,  Respondent. 

(Argued  October  8,  1888;  decided  October  28,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  22,  1885,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  court  on  trial,  with- 
out a  jury. 

Matthew  Hale  for  appellant. 

$.  W.  Jackson  for  respondent 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Charlotte  A.  Wakrman  et  al„  as  Executors,  etc.,  Appellants, 
v.  George  H.  Everett,  Respondent. 

(Argued  October  9,  1888;  decided  October  23,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  28, 1886,  which  modified  and  affirmed,  as  modified, 
a  judgment  in  favor  of  defendant,  entered  upon  the  report  of 
a  referee. 

P.  //.  Yenum  for  appellant. 

William  G.  Peckham  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Frederick  Wagner,  Appellant,  v.  John  H.  Perry, 
Respondent. 

(Submitted  October  16,  1888;  decided  October  26, 1888.) 

Motion  to  dismiss  appeal  from  judgment  of  the  General 
Term  of  the  Supreme  Court  in  the  first  judicial  department, 
entered  upon  an  order  made  at  the  February  Term,  1888, 
which  affirmed  a  judgment  in  favor  of  defendant,  entered 
upon  the  report  of  a  referee. 

James  R.  Marvm  for  motion. 

Charles  Miehlvng  opposed. 

Agree  to  grant  motion ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


WiLHELMiifA  Friedman,  as  Administratrix,  etc.,  Appellant, 
v.  The  Dry  Dock,  East  Broadway  and  Battery  Rail- 
road Company,  Respondent. 

(Argued  October  9,  1888;  decided  October  26,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  December  6,  1886,  which 
affirmed  a  judgment  in  favor  of  defendant,  and  entered  upon 
an  order  nonsuiting  the  plaintiff  on  trial. 

Robert  Sewell  for  appellant. 

John  M.  Scribner  for  respondent. 

Agree  to  reverse  judgment  and  for  new  trial  on  opinion  of 
Van  Hoesen,  J.,  in  court  below. 

All  concur,  except  Earl  and  Gray,  JJ.,  dissenting. 
Judgment  reversed. 
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Charles  "W.  Watson,  as  Administrator,  etc.,  Respondent,  v. 
The  Broadway  and  Seventh  Avenue  Railroad  Company, 
Appellant. 

(Argued  October  10,  1888;  decided  October  26,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  25,  1885,  which  affirmed  £  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict,  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Sarrmd  B.  Clarke  for  appellant. 

Wallace  MacfarUme  for  respondent. 

Agree  to  affirnl ;  no  opinion. 
All  concur. 
Judgment  affirmed 


John  Kerins,  as  Administrator,  etc.,  Respondent,  v.  The 
Lake  Shore  and  Michigan  Southern  Railway  Company, 
Appellant. 

(Argued  October  10,  1888;  decided  October  26,  1888.) 

Appeal  from  judgment  of  thje  General  Term  of  the  Superior 
Court  of  Buffalo,  in  favor  of  plaintiff,  entered  upon  an  order 
made  March  22,  1886,  which  denied  a  motion  for  a  new  trial, 
and  directed  judgment  on  a  verdict. 

James  F.  Qluck  for  appellant. 

Warren  F.  Miller  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Andrews,  J.,  not  sitting. 

Judgment  affirmed. 
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Ills  SI     ^n  ^ie  Mft**er  °*  ^ie  Judicial  Settlement  of  the  Accounts  of 
~~"  Charles  Wehrhane  et  al.,  as  Executors,  etc. 

(Argued  October  12,  1888;  decided  October  26,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  9,  1886,  which  reversed  a  decree  of  the  surrogate 
of  the  county,  so  far  as  it  adjudged  a  certain  legacy  con- 
tained in  the  will  of  the  testator  to  be  void,  declared  said 
legacy  valid,  and  directed  its  payment. 

lVheeZer  H.  Peckham  for  appellant. 

Stanley  W.  Dexter  for  respondent 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Peckham,  J.,  not  voting. 

Judgment  affirmed. 


Hannah  E.  Hives,  Administratrix,  etc.,  Respondent,  v.  The 
Brooklyn  City  Railroad  Company,  Appellant. 

(Argued  October  12,  1888;  decided  October  26,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  at  the 
November  Term,  1886,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict,  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Samuel.  D.  Morris  for  appellant. 

Charles  J.  Patterson  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Warren  R.  Dix,  Administrator,  etc.,  Appellant,  v.  James  W. 
Hozier,  Respondent. 

(Argued  October  15, 1888;  decided  October  26,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  15,  1887,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  the  report  of  a  referee. 

T.  D.  Hodges  for  appellant. 

Joseph  W.  Gott  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


William  H.  Delmore,  Respond         v.  Richard  L.  Owen, 

Appellant. 

(Submitted  October  16,  1888;  decided  October  26,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  April  30, 1887, 
which  reversed  an  order  of  Special  Term  vacating  an  attach- 
ment and  denied  the  motion  to  vacate. 

O.  D.  Adams  for  appellant. 

Ktlby  (&  Kellogg  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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In  the  Matter  of  the  Petition  of  James  J.  Powers,  Appellant, 
v.  James  Jourdan,  as  Receiver,  etc.,  Respondent. 

(Argued  October  16,  1888,  decided  October  26,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  the  second 
Monday  of  December,  1886,  which  reversed  an  order  of 
Special  Term  directing  James  Jourdan,  as  receiver  of  the 
Brooklyn,  Flatbush  &  Coney  Island  Railroad  Company,  to 
pay  a  bill  of  the  petitioner  for  work  and  materials. 

Benjamin  O.  Hitchings  for  appellant. 

WMHam  C.  De  Witt  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


\utin         ^HE  PE0PLK  ex  rel-  Helen  C.  Beardsleb,  Appellant,  v. 
Henry  L.  Dolge,  Commissioner,  etc.,  Respondent. 

(Argued  October  16,  1888;  decided  October  26,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  made  July  1,  1887,  which  affirmed  an  order  of  the 
commissioner  of  highways  of  the  town  of  Manheim,  laying 
out  a  highway  through  the  lands  of  relator. 

Sammd  Ecvrl  for  appellant. 

G.  J.  Palmer  for  respondent. 

Agree  to  affirm  on  opinion  of  General  Term. 
All  concur,  except  Earl,  J.,  taking  no  part. 
Judgment  affirmed. 
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John  I.  Tilton,  Respondent,  v.  Susan  M.  Vail  et  aL, 
Impleaded,  etc.,  Appellants. 

(Argued  October  16,  1888;  decided  October  26,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  January  3,  1887, 
which  reversed  an  order  of  Special  Term,  denying  motion  on 
the  part  of  plaintiff  for  an  order  of  reference  to  take  proof  of 
title,  etc.,  and  which  granted  said  motion. 

Alexcmder  ThaJm  for  appellants. 

WUUam  C.  Beecher  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


The  People  ex  rel.  Peter  B.  Dunnigan,  Appellant,  v.  The 
Commissioner  of  the  Department  of  Police  of  the  City 
of  Brooklyn,  Respondent. 

(Submitted  October  16,  1888;  decided  October  26,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  February  14, 
1888,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  to  compel  the  respondent  to  file  a  return  to  a  writ  of 
certiorari  herein. 

Edward  F.  (FDwyer  for  appellant. 

Frank  E.  O^ReiUy  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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In  the  Matter  of  the  Accounting  of  Simon  Danzig,  as 
Assignee,  etc. 

(Submitted  October  16,  1888;  decided  October  26,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
made  May  10,  1888,  which  affirmed  an  order  of  Special  Term 
on  the  accounting  of  an  assignee  for  the  benefit  of  creditors. 

Leopold  Wallach  for  appellant. 

Simpson  dk  Werner  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


IN  DEX. 


ABANDONMENT. 

Easement  may  be  extinguished 

by  abandonment  and  non-user  under 
circumstances  showing  intent  to  sur- 
render easement  sufficient  to  establish 
abandonment. 

See  SneU  v.  Levitt.    '  595 


ACCOUNTING. 

1.  P.  died  intestate,  leaving  E.,  plain- 
tiff's assignor  and  the  defendants 
herein  his  heirs-at-law,  and  leaving 
certain  real  estate.  E.  was  at  the 
time  insolvent  and  judgments  to  a 
large  amount  were  outstanding 
against  him;  his  interest  in  said 
real  estate  was  sold  on  an  execution 
against  him  and  bid  in  by  M.  under 
an  agreement  between  him  and  E. 
that  the  latter  might,  at  any  time 
thereafter,  redeem  by  paying  the 
sum  bid  with  interest.  Differences 
having  arisen  between  E.  and  the 
other  heirs,  an  agreement  for  a 
settlement  was  made  in  February, 
1888,  by  which,  among  other 
things,  it  was  agreed  that  E.  and 
M.  should  take  up  and  par  the 
judgments  against  E.  Immediately 
after  this  E.  confessed  a  judgment 
to  defendant  G.  under  an  agreement 
that  it  was  to  be  used  only  as  a  lien, 
and  was  not  to  be  enforced  in  any 
event  until  May  thereafter.  G., 
however,  in  April,  by  virtue  of  his 
judgment,  redeemed  the  interest 
of  E.  by  paying  the  sheriff  the 
amount  of  M.'s  bid,  and  received 
a  conveyance  from  the  sheriff.  In 
an  action  for  an  accounting  between 
the  parties  and  partition,  held,  that 
G.,  by  his  redemption,  did  not  ob- 
tain absolute  title  to  E.'s  interest, 
but  held  it  simply  in  trust  for  him 
or  his  assigns,  subject  to  the  pay- 
ment of  the  amount  paid  to  redeem 
and  of  G.'s  judgment,  with  interest 
on  both;  and  this,  although  at  the 


time  of  the  redemption  the  twelve 
months  allowed  for  E.,  as  the  judg- 
ment-debtor, to  redeem  had  ex- 
pired; that  he  still  had  an  interest 
and  also  a  right  to  redeem  under 
his  agreement  with  M.,  which  was 
valid;  also,  that  the  agreement 
between  E.  and  G.,  in  pursuance 
of  which  the  judgment  was  con- 
fessed, was  valid.    &eckv. Feck.  64 

2.  Defendant  T. ,  under  the  agreement 
between  the  parties,  received  pow- 
ers of  attorney  to  manage  and  con- 
trol the  property;  after  these  had 
been  revoked  on  the  part  of  E. ,  but 
while  T.  was  still,  to  some  extent, 
in  possession  and  was  receiving  the 
rents,  issues  and  profits,  he,  with 
full  knowledge  of  the  circum- 
stances above  stated,  purchased  a 
judgment  against  E.,  the  amount 
whereof  was  about  $6,600,  for 
$3,000.  T.  had  promised  E.  that 
he  would  protect  the  latter's  inter- 
est in  the  estate.  Held,  that  T.  was 
not  entitled  to  be  paid  the  full 
amount  of  the  judgment,  but  sim- 
ply the  amount  paid  by  him  with 
interest;  that  notwithstanding  the 
revocation  of  the  power  of  attorney, 
his  relations  with  E.  continued  to 
be  fiduciary  in  their  nature.       Id. 

8.  At  the  time  of  the  decease  of  P. 
there  was  a  mortgage  upon  the 
premises,  which  T.  purchased  for 
$10,000  and  took  an  assignment  to 
himself,  the  principal  and  interest 
of  which  amounted  to  over  $16,000. 
It  did  not  appear  that  at  the  time  of 
the  purchase  there  was  any  inten- 
tion on  the  part  of  the  mortgagee 
to  foreclose,  or  that  there  was  any 
immediate  and  pressing  necessity 
to  take  care  of  the  mortgage.  Held, 
that  T.  was  not  entitled  to  hold  the 
mortgage  for  its  face,  but  only  for 
the  amount  paid  therefor,  with  in- 
terest, and  he  had  simply  the  right 
to  require  of  his  co-tenants  to  con- 
tribute their  share  of  this  amount; 
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also,  that  the  failure  of  E.,  after 
knowledge  of  the  purchase  and  of 
T.'s  claim  to  hold  the  mortgage 
for  the  full  amount,  to  contribute 
or  offer  to  contribute  his  share  of 
the  purchase-price,  did  not,  under 
the  circumstances,  entitle  T.  to 
enforce  the  mortgage  for  its  full 
amount.  Id. 


ADMISSIONS  AND  DECLARA- 
TIONS. 

Declarations  of  assignor  made 

after  assignment  incompetent  against 
assignee. 

See  Beste  v.  Burger.    {Mem.)     644 


ADVERSE  POSSESSION. 

Occasional  resort  to  lands  over 

which  the  tide  ebbs  and  flows  in  the 
cutting  of  salt  meadow  grass  does  not 
establish  occupancy  or  possession. 

See  Roberts  v.  Baumgarten.        880 


AGREEMENT. 
See  Contract. 

AMENDMENT. 

1.  A  fair  test  to  determine  as  to 
whether  a  proposed  amendment  of 
a  complaint  is  allowable  under  the 
provision  of  the  Code  of  Civil 
Procedure  (§  732),  in  reference  to 
such  amendments,  or  whether  it 
sets  up  a  new  cause  of  action,  is, 
would  a  recovery  on  the  original 
complaint  be  a  bar  to  recovery 
under  the  amended  complaint? 
Davis  v.  K  T.t  L.  E.  dk  W.R.  R. 
Co.  646 

2.  In  an  action  to  recover  damages 
for  personal  injuries  caused  by  an 
explosion  of  gas  in  the  fire-box  of 
an  engine  plaintiff  was  running, 
as  engineer  in  defendant's  employ, 
the  alleged  negligence  charged  in 
the  complaint  was  that  the  defend- 
ant failed  to  furnish  a  suitable  and 
proper  locomotive;  that  the  one 


furnished  was  defective  and  cut  of 
repair,  owing  to  which  the  explo- 
sion occurred.  An  amendment  of 
the'  complaint  was  allowed  by  in- 
serting averments  to  the  effect  that 
the  fuel  furnished  by  defendant 
for  use  on  said  engine  was  unfit 
and  dangerous,  and  by  reason  of 
this  and  the  defective  condition  of 
the  boiler,  the  explosion  occurred. 
Held,  that  the  amendment  was 
within  the  jurisdiction  of  the  court 
below  and  its  allowance  not  re- 
viewable here;  that  the  allegation 
added  did  not  constitute  a  new 
cause  of  action.  Id. 


APPEAL. 

1.  The  power  to  grant  a  new  trial  on 
appeal  from  a  judgment  of  convic- 
tion in  a  capital  case,  vested  in  this 
court  by  the  act  of  1887  (Chap.  493, 
Laws  of  1887),  is  the  same  as  that 
theretofore  vested  in  the  Supreme 
Court ;  the  act  does  not  confer  any 
new  power  not  previously  exer- 
cised oy  that  court,  or  authorize 
its  exercise  upon  other  or  differ- 
ent considerations  than  those  which 
formerly  governed  said  court  in 
similar  cases.    People  v.  Cignarole. 

23 

2.  In  determining,  therefore, whether 
a  new  trial  should  be  granted 
under  said  statute,  it  is  not  the 
province  of  this  court  to  review 
and  determine  controverted  ques- 
tions of  fact  arising  upon  conflict- 
ing evidence.  The  jury  is  the 
ultimate  tribunal  in  such  a  case, 
and  with  its  decision  the  court 
may  not  interfere  unless  it  reaches 
the  conclusion  that  injustice  has 
probably  been  done.  Id. 

8.  Where  in  an  action  upon  a  con- 
tract defendant  alleged  a  mistake 
and  asked  to  have  the  contract 
reformed,  and  the  trial  court  found 
the  mistake  but  did  not  order  the 
agreement  to  be  reformed,  and  it 
was  not  reformed  by  the  judgment, 
held,  that  this  was  technical  error; 
but  that,  as  all  the  elements  for 
reformation  appeared  in  the  record 
on  appeal  to  this  court,  the  judg- 
ment might  be  modified  here  so  as 
to  grant  a  reformation.  Born  v. 
Sehrenkeisen.  55 
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4.  Where  upon  appeal  from  a  surro- 
gate's decree  admitting  a  will  to 
probate  it  appeared  that,  upon  the 
hearing  before  the  surrogate  there 
was  no  conflict  in  the  evidence, 
field,  that  the  provision  of  the  Code 
of  Civil  Procedure  (§  2588),  declar- 
ing that  when  the  reversal  of  a 
surrogate's  decree  made  upon  peti- 
tion to  admit  a  will  to  probate  is 
founded  upon  a  question  of  fact, 
the  appellate  court  must  "make 
an  order  directing  the  trial  by  a 
jury  of  the  material  questions  of 
fact  arising  upon  the  issues  be- 
tween the  parties,"  did  not  apply; 
and  that  it  was  proper  for  the 
Supreme  Court,  on  reversal  of  the 
surrogate's  decree,  to  direct  the 
surrogate  to  admit  the  will  to 
probate;  and  this,  although  the 
order  states  that  the  reversal  was 
upon  questions  of  fact  as  well  as 
of  law;  that  said  statutory  provi- 
sion applies  only  where  there  is  a 
real  conflict  in  the  evidence,  not 
where  the  Surrogate's  Court  and 
the  Supreme  Court  simply  differ 
in  their  conclusions  from  undis- 
puted facts.   In  re  Hunt.  278 

5.  An  appeal  from  a  judgment  does 
not  suspend  its  operation  as  an 
estoppel,  and  if  competent  evi- 
dence for  that  purpose  when  re- 
ceived, its  reception  is  not  rendered 
erroneous  by  its  subsequent  re- 
versal; and,  notwithstanding  the 
reversal,  it  continues  to  have  the 
same  effect,  in  the  action  where  it 
was  availed  of  as  an  estoppel,  as  it 
was  entitled  to  when  received. 
Parkhurst  v.  Berdett.  386 

6.  The  objection,  therefore,  that  the 
judgment  was  reversed  after  its 
reception  in  evidence,  is  not  avail- 
able on  appeal  in  the  subsequent 
action.  Id. 

7.  A  Surrogate's  Court  has  power,  in 
its  discretion,,  to  award  costs 
against  an  unsuccessful  proponent 
of  a  will,  in  favor  of  one  or 
more  of  the  contestants,  and  the 
exercise  of  this  discretion  is  not 
reviewable  here.    Collyerv.  Collyer. 

481 

8.  Where  in  an  action  to  recover 
damages  for  injuries  to  real  estate, 
plaintiff's  title  is  put  in  issue,  but 


defendant  makes  no  claim  to  any 
title,  simply  asserting  it  exists  in  a 
third  party  with  whom  he  is  not 
in  privity,  the  action  does  not  af- 
fect "  the  title  to  real  property  or 
an  interest  therein"  within  the 
meaning  of  the  provision  of  the 
Code  oi  Civil  Procedure  (subd.  8, 
§  191),  prohibiting  an  appeal  to 
this  court  where  the  matter  in  con- 
troversy is  less  than  $500,  except 
in  an  action  affecting  title,  etc. 
Trevett  v.  Barnes.  500 

9.  Where,  therefore,  the  judgment 
in  such  case  is  less  than  $500  it  is 
not  reviewable  here.  Id. 

10.  Where  a  decision  of  the  commis- 
sioners of  the  land  office,  granting 
to  an  applicant  title  to  land  under 
navigable  waters,  has  been  reversed 
on  certiorari,  it  is  their  duty,  repre- 
senting both  public  and  private  in- 
terests, to  defend  their  decision. 
The  v  are,  in  a  legal  sense,  aggrieved 
by  the  reversal,  and  so  may  appeal 
to  this  court.  People  ex  ret.  v. 
Jones.  509 

11.  The  applicant  for  the  grant,  how- 
ever, where  he  has  not  been  made  a 
party  to  the  proceeding,  as  author- 
ized by  the  Code  of  Civil  Procedure 
(§  2187),  may  not  appeal;  his  rights 
are  protected  by  the  appeal  oi  the 
commissioners.  Id. 


12.  Under  the  provision  of  the  Code 
of  Criminal  Procedure  (S  528,  as 
amended  by  chap.  493,  Laws  of 
1887), directing  that  where  a  "judg- 
ment on  a  conviction  is  of  death, 
this  court  mav,  on  appeal  to  it, 
order  a  new  trial  if  it  be  satisfied 
that  the  verdict  was  against  the 
weight  of  evidence  or  against  law, 
"  whether  any  exception  shall  have 
been  taken  or  not  in  the  court 
below,"  the  defendant  cannot  claim 
as  matter  of  right  the  benefit  of 
error  occurring  on  the  trial  where 
no  proper  objection  was  made 
and  no  exception  taken;  he  can 
only  ask  the  court  to  determine  on 
the  whole  case  the  question  as  to 
whether  justice  requires  a  new 
trial  or  not,  or  whether  the  verdict 
was  against  the  weight  of  evidence 
or  against  law.    People  v.  Lyons. 
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13.  In  determining  as  to  whether  the 
"matter  in  controversy  in  an  ac- 
tion is  $500  or  over  within  the 
meaning  of  the  provision  of  the 
Code  of  Civil  Procedure  (subd.  8, 
§  191;,  prohibiting  an  appeal  to 
this  court  where  the  matter  is  less 
than  that  sum,  resort  mav  be  had 
to  the  proceeding  and  evidence  ap- 
pearing in  the  record  as  well  as  to 
the  pleadings.  Campbell  v.  Mande- 
viUe.  628 

14.  The  complaint  in  an  action  to 
foreclose  a  mechanic's  lien  for 
work,  labor  and  materials  furnished 
under  a  building  contract,  claimed 
a  balance  due  of  $588.96.  The 
answer  denied  any  indebtedness, 
and  set  up  a  counter-claim  for  $100. 
Defendants  offered  to  allow  judg- 
ment for  $240.54,  and  their  evi- 
dence on  the  trial  showed  they 
conceded  sufficient  to  be  due  plaint- 
iff to  leave  the  amount  in  dispute, 
with  the  counter-claim  added,  less 
than  $500.  The  court  reduced 
plaintiff's  claim  to  $493.39,  and 
gave  judgment  for  that  amount, 
with  interest,  amounting  in  all  to 
$51 1 .  66.  Held,  that  the  judgment 
was  not  reviewable  here.  Id. 

15.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  1325).  requir- 
ing an  appeal  to  this  court  from  a 
final  judgment  to  be  taken  within 
one  year  after  judgment  is  entered 
and  judgment-roll  filed,  no  notice 
of  the  judgment  or  of  its  entry^  is 
necessary  to  set  the  time  running. 
Marsh  v.  Pierce.  639 

16.  Where  notice  of  appeal  was 
served  after  the  time  had  expired, 
which  was  immediately  returned 
by  respondent's  attorney,  with  an 
indorsement  thereon  stating  that  it 
was  so  returned  because  the  appeal 
was  not  brought  within  the  time 
prescribed.  Held,  that  the  omis- 
sion of  said  attorney  to  return  the 
printed  copies  of  the  return  served 
upon  him  was  not  a  waiver  of  the 
objection  to  the  appeal ;  that  having 
notified  appellant's  attorney  that 
he  did  not  intend  to  recognize  the 
appeal  he  was  not  bound  to  con- 
tinue to  return  all  papers  there- 
after served.  Id. 

17.  In  an  action  to  recover  damages 


for  personal  injuries  caused  by  an 
explosion  of  gas  in  the  fire-box  of 
an  engine  plaintiff  was  running,  as 
engineer  in  defendant's  employ, 
the  alleged  negligence  charged  in 
the  complaint  was  that  the  defend- 
ant failed  to  furnish  a  suitable  and 
proper  locomotive;  that  the  one 
furnished  was  defective  and  out  of 
repair,  owing  to  which  the  explo- 
sion occurred.  An  amendment  of 
the  complaint  was  allowed  by  in- 
serting averments  to  the  effect  that 
the  fuel  furnished  by  defendant  for 
use  on  said  engine*  was  unfit  and 
dangerous,  and  by  reason  of  this 
and  the  defective  condition  of  the 
boiler,  the  explosion  occurred. 
Held,  that  the  amendment  was 
within  the  jurisdiction  of  the  court 
below  and  its  allowance  not  review- 
able here;  that  the  allegation  added 
did  not  constitute  a  new  cause  of 
action.  Da^is  v.  JV.  Y.t  L.  E.  A 
W.  R.  R.  Co.  .   646 

18.  Where  the  evidence  given  on 
trial,  in  an  action  tried  by  a  ref- 
eree, is  not  contained  in  the  case 
on  appeal  to  this  court,  it  must  be 
assumed  that  the  facts  proved  were 
sufficient  to  sustain  the  findings, 
and  also  to  sustain  any  additional 
findings  required  to  support  the 
conclusions  of  law  not  in  conflict 
with  the  affirmative  facts  found. 
Gardiner  v.  Sehicab.  650 

19.  An  order  of  General  Term  re- 
versing an  order  of  a  Surrogate's 
Court  which  denied  an  application 
requiring  an  executrix  of  a  de- 
ceased administrator  to  account  for 
unadministelred  assets  coming  to 
her  hands,  and  remitting  the  pro- 
ceedings to  the  surrogate  for  an 
accounting  as  petitioned  for,  as  it 
is  not  a  final  order,  and  is  made  in 
a  special  proceeding,  is  not  review 
able  here.  (Code  of  Civ.  Pro. 
§190.)    In  relate.  661 

20.  In  an  action  in  the  nature  of  a  quo 
warranto  brought  by  the  attorney 
general  to  oust  the  defendant  from 
the  office  of  trustee  of  a  village,  in 
which  it  was  alleged  he  had  unlaw- 
fully intruded  and  from  which  he 
had  excluded  the  relator,  the  relief 
demanded  was  a  judgment  of  ouster 
and  for  restoration  of  the  relator 
to  office.    It  appeared  that  no  com- 
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pensation  or  perquisites  are  at- 
tached to  the  office  in  question. 
A  judgment  waarendered  granting 
the  relief  asked  for.  The  General 
Term  reversed  the  judgment  and 
dismissed  the  complaint.  The  re- 
lator appealed  to  this  court  with- 
out obtaining  from  the  General 
Term  an  order  allowing  the  ap- 
peal. Upon  a  motion  to  dismiss 
the  appeal,  held,  that,  as  the  matter 
in  controversy  was  less  than  $600, 
the  case  was  not  appealable.  (Code 
of  Civil  Pro.  4  191,  subd.  8.)  Peo- 
ple ex  rel.v  WiUard.  662 

21.  It  seems  that  had  it  been  made 
to  appear  that  the  relator  had  suf- 
cred  damage  to  the  amount  of  $500 
by  his  exclusion  from  the  office, 
the  appeal  would  have  been  au- 
thorized. Id. 

22.  Where  a  writ  of  mandamus,  di- 
rected to  a  commissioner  of  public 
works  in  the  city  of  New  York, 
requiring  him  to  issue  a  permit  to 
the  relator  for  the  removal  of  a 
pavement,  had  been  fully  executed 
and  the  permit  availed  of  by  the 
relator,  and  thereafter  the  commis- 
sioner had  gone  out  of  office,  held, 
on  appeal  to  this  court,  that,  as 
there  was  no  question  of  practical 
importance  to  be  decided,  the  order 
granting  the  writ  would  be  affirmed 
without  considering  the  question 

•  as  to  whether  the  relator  was  enti- 
tled to  the  writ.  People  ex  rel.  v. 
Squire.  666 

When  objection  as  to  defect  in 

pleading  not  raised  on  trial  will  be 
deemed  to  have  been  waivedt  and  to  is 
not  available  on  appeal. 

See  Born  v.  Schrenkeisen.  55 

When  motion  to  set  aside  ver- 
dict in  criminal  action,  because  of 
alleged  irregularites  on  the  part  of  the 
jury,  is  addressed  to  discretion  of 
court  and  so  not  reviewable  lure. 

See  People  v.  Johnson.  134 

Appeal  from  order  confirming 

report  of  commissioners  of  appraisal 
in  proceedings  to  condemn  lands  for 
railroad  purposes,  brings  up  for  review 
report  and  appraisal. 

See  In  re  S.  I.  R.  T.  Co.  (Mem.)  648 

When  motion  to  affirm  judg- 


ment properly  granted  under  section 
J  298  of  Code  of  Civil  Procedure,  where 
party  has  deed  pending  appeal  and  no 
order  has  been  made  substituting 
another  in  his  place. 
See  Smyth  v.  Sturgess.  665 


ASSESSMENT  AND  TAXATION. 

1.  The  word  "  children  "  in  the  col- 
lateral inheritance  act  of  1885 
(Chap.  483,  Laws  of  1885),  did  not 
include  an  adopted  child,  and  prior 
to  the  amendment  of  said  act  in 
1887  (Chap.  718,  Laws  of  1887),  a 
devise  or  bequest  to  an  adopted 
child  of  the  testator  was  subject  to 
taxation  under  said  act.  In  re 
Miller.  216 

2.  Where,  prior  to  the  passage  of  the 
amendatory  act,  an  order  of  a  Sur- 
rogate's Court  had  been  made  af- 
firming an  appraisement  of  the 
estate  of  a  testatrix  and  assessing 
the  amount  of  tax  chargeable  to 
her  respective  devisees  and  legatees 
under  the  act  of  1885,  among 
whom  was  an  adopted  child,  which 
tax,  however,  had  not  been  paid  at 
the  time  the  act  of  1887  went  into 
effect;  held,  that  the  amendatory 
act  did  not  release  said  beneficiary 
from  liability  under  said  order.  Id. 

3.  In  proceedings  to  vacate  said  order 
it  was  objected  that  it  was  made 
without  notice  to  the  adopted  child. 
It  appeared  that  appraisers  were 
duly  appointed,  who  gave  notice, 
as  required  by  law,  of  the  time  and 
place  when  the  appraisal  would  be 
made,  and  that  upon  the  coming  in 
of  the  appraisers'  report  the  order 
in  question  was  made.  Held,  that, 
in  the  absence  of  any  allegation  or 
proof  to  the  contrary,  it  was  to  be 
presumed  that  immediately  after 
making  the  order  the  surrogate 
gave  the  notice  prescribed  by  the 
act  of  1885  (§  13);  and  that  no 
prior  notice  was  required.  Id. 

4.  Upon  an  annual  record  of  as- 
sessed valuations  of  property  in  a 
ward  in  the  city  of  New  York, 
filed  in  the  office  of  the  commis- 
sioners of  taxes  and  assessments  of 
said  city  as  required  by  the  act  of 
1859  (Chap.  802,  Laws  of  1859), 
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the  real  estate  of  a  banking  cor- 
poration was  valued,  and  upon  the 
same  record  the  names  of  certain 
stockholders  of  the  bank  appeared 
with  an  " assessed  valuation"  of 
their  shares  of  stock  at  $23  per 
share.  This  was  arrived  at  by 
deducting  from  the  value  of  the 
shares  the  assessed  value  of  the 
real  estate,  as  authorized  by  the  act 
of  1866  (Chap.  761,  Laws  of  1866). 
Subsequently,  and  within  the  time 
prescribed  by  said  act  of  1859,  but 
too  late  to  give  the  stockholders 
the  twenty  days'  notice  required 
thereby  (§  11)  in  case  of  an  increase' 
of  an  assessment,  upon  petition  of 
the  president  of  said  bank,  and 
upon  hearing  and  examination,  the 
valuation  of  its  real  estate  was 
reduced,  and  the  assessed  valuation 
of  the  shares  was  thereupon  pro- 
portionally increased.  In  an  ac 
tion  by  a  stockholder  against  the 
commissioners  to  recover  for  prop- 
erty taken  to  pay  the  tax  upon  his 
shares  on  the  ground  that  it  was 
illegally  imposed,  held,  that  the 
correction  of  the  erroneous  assess- 
ment of  the  real  estate  made  an 
increase  in  the  assessment  to  the 
shareholder  necessary,  and  was 
within  the  jurisdiction  of  the  com- 
missioners to  make;  that  in  deal- 
ing with  the  question  they  exer- 
cised a  judicial  function,  and,  in 
the  absence  of  proof  that  there  was 
error,  maliciously  perpetrated,  no 
action  lay  against  them.  Apgar 
v.  Hayioard.  225 

5.  It  seems  that  in  case  the  commis- 
sioners in  making  the  change  acted 
without  jurisdiction  they  would 
only  be,  liable  for  the  damages 
actually  sustained  by  the  share- 
holder, i.  e.%  the  difference  between 
the  tax  called  for  by  the  original 
and  the  increased  valuation.      Id. 

6.  Where  a  railroad  corporation  is 
insolvent  and  all  its  property  is  in 
the  hands  of  a  receiver  appointed 
in  an  action  to  foreclose  a  mort- 
gage thereon,  the  amount  of  which 
exceeds  the  value  of  all  the  prop- 
erty, and  the  receiver  as  such  is 
operating  the  road  under  order  of 
the  court,  and  has  in  his  hands 
moneys  arising  from  the  gross 
earnings  sufficient  to  pay  a  tax 
imposed    upon     the    corporation 


under  and  pursuant  to  the  corpor- 
ation act  of  1881  (Chap.  361,  Laws 
of  1881),  the  state  is  not  confined 
to  the  proceedings  prescribed  in 
said  act  to  collect  such  tax,  but 
the  court,  on  petition  and  applica- 
tion of  the  attorney  general,  made 
in  the  foreclosure  suit,  and  on 
notice  to  the  corporation  and  to 
the  receiver  may,  in  its  discretion, 
make  an  order  directing  the 
receiver  to  pay  the  same  out  of 
said  gross  earnings.  G.  T.  Co.  v. 
N.Y.C.dk  N.  B.  JR.  Co.  250 

7.  The  claim  of  the  state  for  the  pay- 
ment of  such  a  tax  is  a  paramount 
one.  Id. 

8.  Where  the  property  and  franchises 
of  a  railroad  corporation  have  been 
sold  under  mortgage  foreclosure 
and  a  new  corporation  organized 
under  the  reorganization  act  (Chap. 
430,  Laws  of  1874,  amended  by 
chap.  446,  Laws  of  1876),  the  pro- 
vision of  the  act  of  1886  (Chap. 
148,  Laws  of  1886),  providing  that 
any  corporation  organized  under  a 
law  of  the  state,  having  capital 
stock,  shall  pay  to  the  state  treas- 
urer a  percentage  specified  upon 
such  stock,  applies  to  the  new  cor- 
poration, and  the  secretary  of  state 
is  prohibited  from  filing  any  cer- 
tificate of  its  articles  of  association 
until  satisfied  that  the  tax  imposed 
by  said  act  has  been  paid ;  ana  this, 
although  the  mortgage  foreclosed 
was  executed  prior  to  the  passage 
of  said  last  mentioned  act.  People 
ex  rel.  v.  Cook.  443 


ASSIGNMENT. 

1.  Plaintiff,  a  banker  in  Alabama, 
made  a  loan  to  a  corporation  of  that 
state,  receiving  its  note  therefor, 
secured  by  a  chattel  mortgage 
upon  certain  property  of  the  cor- 
poration, and  by  the  transfer  of 
a  policy  of  insurance  upon  the 
property  issued  by  a  foreign  in- 
surance company,  which  was  de- 
livered to  plaintiff.  This  policy 
contained  the  usual  clause  against 
assignments.  A  fire  having  oc- 
curred the  loss  was  adjusted  and 
the  amount  placed  in  the  hands  of 
the  agents  of  the  insurance  com- 
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pany  in  New  York  city.  These 
moneys  were  attached  in  the  hands 
of  said  agents,  in  an  action  brought 
by  defendants  against  the  Alabama 
corporation.  Said  agents  reserved 
sufficient  to  protect  themselves 
against  the  attachment  and  paid 
over  the  balance  to  plaintiff.  In 
this  action  against  said  agents  to 
recover  the  amount  so  reserved,  an 
order  was  made  permitting  them 
to  deposit  the  moneys  to  the  credit 
of  the  action  and  substituting  the 
present  defendants  in  their  stead, 
befendants  opposed  the  right  of 
plaintiff  to  recover  on  the  ground 
that  the  policy  and  assignment 
were  not  sufficiently  proved.  Held, 
untenable;  that  the  insurance  com- 
pany having  recognized  its  liability 
under  the  policy,  and  plaintiff's 
right  to  claim  the  amount  of  loss, 
defendants  could  not  resist  that 
right;  that  the  clause  in  the  policy 
against  assignments  was  simply  for 
the  benefit  of  the  insurance  com- 
pany, and  as  it  did  not  object,  de- 
fendants were  not  in  a  position  to 
do  so;  and  that,  as  a  chose  in  ac- 
tion, the  policy  could  be  assigned 
by  parol  and  a  delivery  where  there 
was  a  valuable  consideration. 
Lienkaxtfv.  Caiman.  50 

2.  Plaintiff  also  claimed  that  the 
mortgage  was  not  a  valid  obli- 
gation. Held,  that,  conceding  this 
to  be  so,  it  did  not  affect  the  plaint- 
iff's right  of  recovery  as  the  policy 
was  assigned,  not  as  collateral  secu- 
rity for  the  mortgage,  but  for  the 
note;  and  this,  although  the  mort- 
gage contained  the  agreement  of 
the  company  to  keep  the  property 
insured  for  plaintiff's  benefit.     Id. 

8.  The  equity  of  creditors  to  set  aside 
a  transfer  by  the  debtor  on  the 
ground  that  it  was  made  to  hinder 
delay  or  defraud  them  is  not  the 
subject  of  levy  under  an  attach- 
ment; the  question  of  the  bona 
fides  of  the  transfer  can  only  be 
raised  by  a  judgment-creditor. 
TJiroop  Q.  C.  Co.  v.  Smith.        83 

4.  Where,  therefore,  a  debt  claimed 
to  be  due  to  the  debtor  is  attached 
by  a  creditor  and  it  is  claimed  by 
the  person  owing  the  debt  that  it 
was  assigned  before  service  of  the 
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attachment,  the  question  simply  is 
as  to  whether  there  was  a  transfer 
valid  in  law;  it  may  not  be  assailed 
because  of  bad  faith.  Id. 

5.  While  the  mere  delivery  to  a  third 
person  of  a  check  or  draft  drawn 
by  a  creditor  upon  his  debtor  does 
not  affect  a  legal  transfer  of  the 
debt,  where  it  appears  that  the  in- 
tent was  to  make  such  a  transfer, 
it  is  the  duty  of  the  court  to  carry 
out  the  intent.  Id. 

6.  A.&  Co.  and  the  defendant  entered 
into  a  contract  for  the  sale,  by 
the  former  to  the  latter,  of  certain 
machinery  to  be  delivered  on  board 
of  cars  and  paid  for  on  receipt. 
After  the  goods  had  been  manu- 
factured and  shipped  and  a  portion 
had  reached  their  destination,  A. 
&  Co.,  who  were  indebted  to  the 
F.  Co.  in  an  amount  exceeding  the 
contract  liability,  drew  drafts  in 
favor  of  that  company  upon  de- 
fendant for  the  amount  thereof 
and  transmitted  the  same  to  the 
F.  Co.,  writing  the  company  that 
the  drafts  were  for  the  amount  due 
from  defendant;  that  they  had 
charged  the  amount  to  it  in  gen- 
eral account,  and  requesting  it  to 
credit  the  same  in  their  account 
and  to  collect,  adding:  "Please 
have  no  error  in  receiving  and 
treating  the  drafts  as  belonging  to 
you."  TheF.  Co.  replied,  acknowl- 
edging receipt  and  stating  that  it 
had  sent  the  drafts  forward  for  col- 
lection; it  entered  them  in  its  bill- 
book  as  drafts  due  to  it  from  de- 
fendant. A .  &  Co.  advised  defend- 
ant that  they  had  assigned  their 
account  against  him  to  the  F.  Co. 
and  requested  him  to  honor  drafts 
when  presented.  The  F.  I  'o.  also 
advised  defendant  that  it  had 
credited  the  drafts  on  A.'s  account. 
Plaintiff  thereafter,  in  an  action 
against  A.&  Co.,  attached  the  deb;. 
IIeld-t  the  correspondence  showed 
that  the  drafts  were  sent  forward 
as  representing  the  indebtedness 
of  defendant  to  A.  &  Co.,  and 
that  their  delivery  and  acceptance 
was  intended  to  carry  with  them 
the  debt,  and  so  constituted  an  equi- 
table assignment  thereof,  for  which 
the  agreement  to  credit  consti- 
tuted a  valuable  consid eration.    Id. 
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7.  Also,  KM,  that  the  action  of  the 
parties  in  permitting  A.  &  Co.  to 
allow  the  amount  of  a  counter- 
claim made  by  defendant  after 
the  alleged  transfer,  but  before  the 
attempted  levy,  did  not  affect  the 
validity  of  the  transfer;  also,  that 
it  was  immaterial  whether  the  F. 
Co.  actually  credited  the  amount 
of  the  drafts  in  its  books  of  account. 

Id. 

8.  L.,  defendant's  testatrix,  in  assign- 
ments of  certain  bonds  and  mort- 
gages to  W.,  plaintiffs'  testator, 
guaranteed  that  the  mortgaged 
lands  were  sufficient  to  satisfy  the 
bonds  at  maturity,  and  covenanted 
to  pay  any  deficiency.  L.  subse- 
quently executed  her  bond  to  W., 
conditioned  to  pay  the  sum  of 
$1,500  and  any  deficiency  that 
might  arise  upon  foreclosure  of  the 
assigned  mortgages  "  as  stipulated 
in  the  assignments."  The  bond 
stated,  however,  that  it  was  under- 
stood the  liability  for  the  deficiency 
"  by  virtue  hereof  "  should  not  ex- 
ceed $3,500.  After  the  execution 
of  this  bond,  L.  executed  instru- 
ments in  writing,  extending  her 
liability  under  tne  covenants  of 
guaranty.  In  actions  to  foreclose 
the  assigned  mortgages,  7ield}  that 
the  covenants  of  guaranty  were  not 
limited  or  affected  by  the  bond, 
but  remained    in  full  force  and 


effect.     Wood  v.  Ludlow. 
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9.  The  disposing  clause  in  the  will 
of  S.  commenced  as  follows : 
"After  all  my  lawful  and  iust 
debts  are  paid  and  discharged,  I 
give  and  bequeath,"  etc.  Then 
followed  a  gift  to  the  testator's  wife 
of  one-third  of  the  personalty  and 
the  income  of  one-third  of  the  real 
estate  during  her  life ;  the  remainder 
to  his  son  G.,  one-half  thereof  abso- 
lutely; the  other  half  in  trust  for 
the  testator's  daughter  E.  The 
will  gave  to  G.,  who  was  appointed 
sole  executor,  discretionary  power 
to  sell  the  real  estate,  which  con- 
sisted mainly  of  a  mill  property, 
and  to  continue  the  milling  busi- 
ness. After  the  death  of  S.,  the 
widow  and  E.  conveyed  their  in- 
terests in  the  mill  property  to  G. 
The  city  of  R.  commenced  proceed- 
ings to  acquire  title  to  certain  water 


rights  which  were  appurtenant  to 
the  mill  property.  G.  soon  after 
assigned  to  H.  all  his  interest  in 
any  award  as  security  for  his  in- 
debtedness to  H.,  and  thereafter 
made  a  general  assignment  to  H. 
for  the  benefit  of  creditors.  An 
award  of  $21,000  was  made  to  G. 
and  E.,  as  owners.  Held,  that  by 
the  devise  and  conveyance  G. 
became  entitled  to  the  award,  freed 
from  any  claims  on  the  part  of  the 
testator's  creditors;  that  under  and 
by  the  assignments  H.  became  en- 
titled to  the  whole  of  the  fund;  to 
repay  himself,  first,  the  amount  of 
the  indebtedness  secured,  and  to 
distribute  the  residue  among  the 
creditors  of  his  assignor  under  the 
general  assignment.  In  re  Boche*- 
ter.  159 


ASSIGNMENT. (FOR   BENEFIT 
OF  CREDITORS). 

1.  While  an  assignment  for  the  bene- 
fit of  creditors  remains  in  force, 
the  right  to  assail  previous  convey- 
ances executed  by  the  assignor,  on 
the  ground  that  they  are  fraudu- 
lent as  against  creditors,  rests  not 
in  the  creditors  themselves  but  in 
the  assignee.  (Chap.  314,  Laws 
of  1858.)    Loot  v.  Wilkinson.     195 

2.  It  is  only,  however,  by  virtue  of  a 
valid  assignment  that  the  assignor 
acquires  that  right.  Id. 

8.  The  provision  of  the  Revised 
Statutes  (2  R.  S.  187,  §  1),  declaring 
void  every  conveyance  or  assign- 
ment made  to  hinder,  delay  and 
defraud  creditors  is  still  in  force, 
notwithstanding  the  various  acts 
relating  to  voluntary  assignments 
for  the  benefit  of  creditors,  and  if 
an  assignment  be  made  with  such 
a  fraudulent  intent,  it  may  be  set 
aside  at  the  suit  of  judgment- 
creditors.  Id. 

4.  In  assailing  the  assignment  it  is 
only  necessary  to  establish  the 
fraudulent  intent  of  the  assignor; 
and  if  this  be  shown  the  assign- 
ment is  void,  and  the  assignee, 
however  innocent  he  may  be  of 
the  fraud,  will  not  be  permitted 
to  act  under  it,  and  the  creditors 


INDEX. 


691 


may  then  pursue  their  remedies  as 
if  the  assignment  had  not  been 
made.  Id. 

5.  Prior  fraudulent  transfers  by  the 
assignor  do  not  necessarily  avoid 
the  assignment,  but  they  may  be 
considered  in  determining  whether 
there  was  any  fraud  in  the  assign- 
ment itself.  Id. 

«. 

6.  An  assignee  for  the  benefit  of  cred- 
itors is  bound  to  exercise,  in  the  dis- 
charge of  his  trust,  that  degree  of 
diligence  which  persons  of  ordinary 
prudence  are  accustomed  to  use  in 
their  own  affairs.  This  duty  ex- 
tends to  all  the  interest  committed 
to  his  charge,  and  his  whole  con- 
duct in  the  management  of  the 
trust,  when  called  in  question,  is 
to  be  considered  in  view  of  the 
powers  which  he  may  exercise  in 
the  collection,  recovery  and  appli- 
cation of  the  assets  ana  the  general 
management  of  the  trust.  In  re 
Cornell.  851 

7.  Such  an  assignee  may  be  charge- 
able with  a  devastavit  as  well  by 
reason  of  his  neglect  as  his  inten- 
tional omission,  actual  misappro- 
priation or  positive  fraud.  Id. 

S.  A  negligent  omission  of  the  as- 
signee to  assail  fraudulent  transfers 
of  property  made  by  the  assignor 
prior  to  the  assignment,  as  he  is 
authorized  under  the  act  of  1658 
(Chap.  314,  Laws  of  1858),  is  a 
breach  of  trust;  and  upon  an  ac- 
counting of  the  assignee  under  the 
general  assignment  act  of  1877 
<Chap.  466,  Laws  of  1877),  the 
court  has  jurisdiction  to  inquire 
in  respect  to  the  execution  of  the 
power  conferred  by  said  act  of 
1858,  and  subject  him  to  liability 
for  any  loss  to  the  assigned  estate 
arising  from  a  culpable  neglect  to 
exercise  it.  Id. 

9.  The  measure  of  liability  for  such 
neglect  is  the  actual  loss  sustained, 
or  such  as  can  reasonably  be  in- 
ferred from  his  misconduct.      Id. 

10.  Where,  therefore,  the  assignee  is 
chargeable  with  culpable  negli- 
gence in  not  bringing  a  suit  to  re- 
cover assets  so  fraudulently  dis- 
posed of  by  him,  in  the  absence  of 


proof  of  actual  fraud,  wrong-doing 
or  bad  faith  on  his  part,  he  is  not 
chargeable  with  the  sum  which 
might  have  been  recovered  unless 
the  estate  has  lost  that  amount 
through  his  neglect.  Id. 

11.  Accordingly  held,  where  an  as- 
signee had  been  removed  upon  ap- 
plication of  creditors  and  a  new 
assignee  appointed,  and  upon  set- 
tlement of  his  accounts  he  had 
been  found  guilty  of  negligence  in 
not  recovering  assets  fraudulently 
disposed  of  by  the  assignor,  but  it 
did  not  appear  that  at  the  time  of 
his  removal  the  remedy  to  recover 
such  assets  had  in  any  respect  been 
impaired,  that  a  charge  against 
him  of  the  full  amount  of  the 
claim  was  error.  Id. 

12.  The  assignee  had,  previous  to 
the  assignment,  executed  certain 
notes  as  maker  and  indorsed  others 
for  the  accommodation  of  the  as- 
signors, he  receiving  certain  col- 
laterals as  security.  These  notes 
had  been  discounted  by  a  bank 
which  also  held  securities  for  them 
and  for  other  indebtedness  of  the 
assignors.  Such  other  indebted- 
ness was  sufficient  to  absorb  said 
securities.  The  assignee  paid  the 
notes  after  the  assignment,  reim- 
bursing himself  out  of  the  securi- 
ties in  his  hands.  On  the  account- 
ing he  was  charged  with  the  amount 
of  said  notes  on  the  ground  that 
he  should,  upon  payment,  have 
claimed,  obtained  or  demanded  of 
the  bank  an  equivalent  amount  of 
the  collaterals  in  its  hands.  Held, 
error;  that  the  bank  had  the  right 
to  require  payment  from  the  as- 
signee without  surrendering  any 
of  its  collaterals.  Id. 

18.  The  assignee  was  charged  with 
an  amount  collected  by  J.,  a  son 
of  one  of  the  assignors,  upon 
sundry  small  accounts  appearing 
on  the  books  of  the  assignors.  The 
schedules  showed  a  debt  to  J.  for 
more  than  the  amount  collected, 
and  it  appeared  that  the  assignors, 
before  the  assignment,  executed 
to  J.  a  written  assignment  of  said 
book  accounts  as  security  for  his 
claim.  Held,  that  the  charge  was 
error.  Id. 
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14.  The  assignee  paid  certain  taxes 
on  real  estate  of  the  assignors,  upon 
which  were  mortgage  incum- 
brances to  much  more  than  the 
value  of  the  property,  a  third  mort- 
bcing  held  by  the  assignee. 


Held,  that  a  credit  for  the  amount 
so  paid  was  properly  disallowed. 

Id. 

15.  Certain  securities  had  been  trans- 
ferred to  creditors  as  collateral  se- 
curity by  the  assignors  before  their 
assignment.  After  payment  from 
said  securities  of  the  debts  secured 
there  remained  a  surplus,  which  it 
was  found  the  assignee  allowed  a 
third  person  to  collect  and  appro- 
priate without  authority.  Held, 
that  the  assignee  was  properly 
charged  with  the  amount.  Id. 

16.  The  material  and  essential  charac- 
teristic of  a  general  assignment  is 
the  presence  of  a  trust,  the  assignee 
taking  title,  not  as  absolute  owner, 
but  merely  as  trustee  for  the  per- 
formance of  trust  duties.  Brown 
v.  Guthrie.  485 

Surviving    members   of  firm 

have  authority  to  make  assignment 
for  benefit  of  firm  creditors. 

See  Baste  v.  Burger.    {Mem.)     644 


ATTACHMENT. 

1.  Plaintiff,  a  banker  in  Alabama, 
made  a  loan  to  a  corporation  of 
that  state,  receiving  its  note  there- 
for, secured  by  a  chattel  mortgage 
upon  certain  property  of  the  cor- 
poration, and  oy  the  transfer  of  a 
policy  of  insurance  upon  the  prop- 
erty issued  by  a  foreign  insurance 
company,  which  was  delivered  to 
plaintiff.  This  policy  contained 
the  usual  clause  against  assign- 
ments. A  fire  having  occurred 
the  loss  was  adjusted  and  the 
amount  placed  in  the  hands  of  the 
agents  of  the  insurance  company 
in  New  York  city.  These  moneys 
were  attached  in  the  hands  of  said 
agents,  in  an  action  brought  by 
defendants  against  the  Alabama 
corporation.  Said  agents  reserved 
sufficient  to  protect  themselves 
against  the  attachment  and  paid 
over  the  balance  to  plaintiff.     In 


this  action  against  said  agents  to* 
recover  the  amount  so  reserved,  an 
order  was  made  permitting  them 
to  deposit  the  moneys  to  the  credit 
of  the  action  and  substituting  the 

E resent  defendants  in  their  stead, 
defendants  opposed  the  right  of 
plaintiff  to  recover  on  the  ground 
that  the  policy  and  assignment 
were  not  sufficiently  proved. 
'Held,  untenable;  that  the  insur- 
ance company  having  recognized 
its  liability  under  the  policy,  and 
plaintiff's  right  to  claim  the  amount 
of  loss,  defendants  could  not  resist 
that  right;  that  the  clause  in  the 
policy  against  assignments  was  sim- 
ply for  the  benefit  of  the  insurance 
company,  and  as  it  did  not  object, 
defendants  were  not  in  a  position  to 
do  so;  and  that,  as  a  chose  in  action, 
the  policy  could  be  assigned  by  pa- 
rol and  a  delivery  where  there  was  a 
valuable  consideration.  Leinkavf 
v.  Caiman.  50 

2.  The  equity  of  creditors  to  set 
aside  a  transfer  by  the  debtor  on 
the  ground  that  it  was  made  to 
hinder,  delay  or  defraud  them  is 
not  the  subject  of  levy  under  an  at- 
tachment; the  question  of  the  bona 
fides  of  the  transfer  can  only  be 
raised  by  a  judgment-creditor. 
Throop  G.  C.  Co.  v.  Smith.         83 

8.  Where,  therefore,  a  debt  claimed 
to  be  due  to  the  debtor  is  attached 
by  a  creditor  and  it  is  claimed  by 
the  person  owing  the  debt  that  it 
was  assigned  before  service  of  the 
attachment,  the  question  simply  is 
as  to  whether  there  was  a  transfer 
valid  in  law;  it  may  not  be  assailed 
because  of  bad  faith.  Id. 

i 

4.  Where  a  debt  due  the  defendant 
in  an  action  has  been  attached 
therein,  and,  by  virtue  of  an  order 
of  the  court  obtained  on  behalf  of 
the  plaintiff,  the  amount  of  the 
debt  has  been  paid  by  the  debtor 
to  the  sheriff ,  who,  misappropriates 
the  same,  the  plaintiff  must  bear 
the  loss.    In  re  Dawson.  114 


ATTORNEY  AND  CLIENT. 

1.  Defendant  was  part  owner  of  cer- 
tain real  estate  in  the  city  of  Brook- 
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lyn  which  was  incumbered  by 
taxes  and  assessments  levied  and 
assessed  during  the  period  from 
1861  to  1880,  and  sales  for  terms 
of  years  had  been  made  upon  some 
of  said  taxes  and  assessments  to 
G.,  W.,  McF.  and  the  said  city. 
These  sales  were  all  made  for  taxes 
assessed  prior  to  1873.  Defendant 
entered  into  an  agreement  with 
B.,  plaintiff's  testator,  an  attorney, 
to  the  effect  that  the  latter  should 
institute  legal  proceedings  and 
procure  a  final  and  permanent* 
judgment  deciding  that  all  such 
sales,  taxes,  assessments,  etc.,  were 
illegal  and  void  and  constituted 
no  lien  or  incumbrance  upon  the 
premises.  Defendant  agreed  to 
pay  B.  $1 ,  500  in  full  for  his  services 
upon  the  recovery  of  such  final 
judgment.  In  an  action  upon  the 
agreement  plaintiff  proved  a  judg- 
ment in  a  partition  suit,  to  which 
G.,  W.,  and  McF.  were  parties, 
which  decided  that  neither  of  them 
had  any  interest  or  lien  in  or  upon 
the  premises,  but  that  their  claims 
under  said  sales  were  null  and  void, 
And  that  B.  held  the  portion  of  the 
premises  set  off  to  him  free  and 
clear  of  any  estate,  lien  or  claim 
of  the  parties  to  the  action. 
Plaintiff  also  proved  that  prior  to 
December  1,  1882,  G.  paid  to  the 
registrar  of  arrears  of  said  city  a 
sum  equal  to  sixty  per  cent  of 
the  assessed  value  of  the  premises 
under  the  provisions  of  the  act  of 
1882  (§  1,  chap.  848,  Laws  of  1882), 
providing  that  any  person  owning 
or  having  an  interest  in  lands  in 
said  city  upon  which  the  unpaid 
taxes  and  assessments  shall  exceed 
sixty  per  cent  of  the  assessed  value, 
might  extinguish  the  same  by  pay- 
ing such  sixty  per  cent.  Held, 
that  the  proof  did  not  authorize 
a  recovery;  that  the  obtaining  of 
a  judgment  by  B.,  extinguishing 
the  lien  of  said  taxes  and  assess- 
ments and  binding  upon  all  par- 
ties interested  therein,  was  a  condi- 
tion precedent  to  any  right  to  com- 
pensation; that  the  judgment 
proved  bound  only  the  parties 
thereto  and  left  the  taxes  and  as- 
sessments an  apparent  lien  and 
their  validity  open  to  dispute; 
that  conceding  the  payment  by  G. 
extinguished  any  claim  the  city 
might  have  for  taxes  (as  to  which 


qumre)y  such  payment  was  not 
within  the  agreement;  that  the 
question  was  not  whether  defend- 
ant's land  was  lawfully  free  and 
clear  from  taxes  and  assessments, 
but  whether  the  plaintiff's  testator 
had  obtained  a  judgment  con- 
clusively establishing  that  fact. 
Barnard  v.  Broicer.  77 


BAILMENT. 

Plaintiff  delivered  to  defendants  a 
piano  to  be  stored  for  her.  The 
executors  of  her  deceased  husband 
claimed  it  as  belonging  to  their 
testator's  estate,  and  on  demand  de- 
fendants delivered  it  to  them.  In 
an  action  for  conversion,  it  ap- 
peared that  the  testator  purchased 
the  piano  and  paid  for  it  with  his 
own  money.  Plaintiff  was  per- 
•  mitted  to  testify  that  the  piano  was 
given  to  her  by  her  husband.  EMt 
error;  that  defendants  by  delivery 
to  the  executors  took  the  risk  of 
their  title,  but  could  defend  upon 
and  justify  under  it;  that  they 
came,  therefore,  within  the  descrip- 
tion of  section  829  of  the  Code  of 
Civil  Procedure,as  persons  deriving 
title  "from,  through  or  under  a 
deceased  person  *  *  *  by 
assignment  or  otherwise,"  and  as 
against  them,  therefore,  plaintiff 
was  prohibited  by  said  section  from 
testifying  in  her  own  behalf  to  any 
personal  transaction  between  her- 
self and  her  husband.  Mallins  v. 
Ohickering.  518 


BANKS  AND  BANKING. 

Upon  an  annual  record  of  assessed 
valuations  of  property  in  a  ward 
in  the  city  of  New  York,  filed  in 
the  office  of  the  commissioners  of 
taxes  and  assessments  of  said  city 
as  required  by  the  act  of  1859 
(Chap.  802,  Laws  of  1859),  the 
real  estate  of  a  banking  corpora- 
tion was  valued,  and  upon  the  same 
record  the  names  of  certain  stock- 
holders of  the  bank  appeared  with 
an  "assessed  valuation"  of  their 
shares  of  stock  at  $23  per  share 
This  was  arrived  at  by  deducting 
from  the  value  of  the  shares  the 
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assessed  value  of  the  real  estate,  as 
authorized  by  the  act  of  1866  (Chap. 
761,  Laws  of  1866.)  Subsequently 
and  within  the  the  time  prescribed 
by  said  act  of  1859,  but  too  late  to 
give  the  stockholders  the  twenty 
days  notice  required  thereby  (§  11) 
in  case  of  an  increase  of  an  assess- 
ment, upon  petition  of  the  presi- 
dent of  said  bank,  and  upon  hear- 
ing and  examination,  the  valuation 
of  its  real  estate  was  reduced,  and 
the  assessed  valuation  of  the  shares 
was  thereupon  proportionally  in- 
creased. In  an  action  by  a  stock- 
holder against  the  commissioners 
to  recover  for  property  taken  to 
pay  the  tax  upon  his  shares  on  the 
ground  that  it  was  illegally  im- 
posed, hddy  that  the  correction  of 
the  erroneous  assessment  of  the  real 
estate  made  an  increase  in  the  as- 
sessment to  the  shareholder  neces- 
sary, and  was  within  the  jurisdic- 
tion of  the  commissioners  to  make; 
that  in  dealing  with  the  question 
they  exercised  a  judicial  function, 
ana  in  the  absence  of  proof  that 
there  was  error,  maliciously  perpe- 
trated, no  action  lay  against  them. 
Apgar  v.  Hay  ward.  221 


BILLS,  NOTES  AND  CHECKS. 

While  the  mere  delivery  to  a  third 
person  of  a  check  or  draft  drawn 
by  a  creditor  upon  his  debtor  does 
not  affect  a  legal  tranfer  of  the 
debt,  where  it  appears  that  the 
intent  was  to  make  such  a  transfer, 
it  is  the  duty  of  the  court  to  carry 
out  the  intent.  Throop  0.  C.  Co. 
v.  Smith.  88 


BILL  OF  LADING. 

The  general  duty  of  a  common  car- 
rier to  deliver,  and  of  a  consignee 
to  receive,  is  not  essentially 
changed  by  a  clause  in  the  bill  of 
lading  providing  that  the  goods 
are  to  be  delivered  "  from  the 
ship's  deck,  when  the  shipowner's 
liability  shall  cease,"  or  by  a  clause 
that  the  goods  are  to  be  received 
"immediately  the  vessel  is  ready 
to  discharge/'  TarbeU  v.  R.  E.  S. 
Co.  170 


BONA  FIDE  HOLDER. 

1 .  Although,  as  a  general  rule,  bonds 
issued  by  a  corporation  for  the 
purpose  of  procuring  loans,  and 
made  payable  to  bearer,  are  nego- 
tiable, when  such  instruments  con- 
tain special  stipulations  and  their 
paymen  is  subject  to  contingencies, 
not  within  the  control  of  the 
holders,  they  are  deprived  thereby 
of  the  character  of  negotiable  in- 
struments, and  are  subject,  in  the 
hands  of  a  transferee,  to  any  de- 
fense existing  thereto  that  would 
be  available  if  they  were  still  held 
by  the  original  payee.  Mc  CleUand 
v.  N.  S.  R.  R.  Co.  469 

2.  To  be  negotiable  such  an  instru- 
ment must  provide  for  the  uncon- 
ditional payment  to  a  person  or 
order,  or  bearer,  of  a  certain  sum 

*  of  money,  at  a  time  capable  of  ex- 
act ascertainment.  Id. 

8.  The  interest  coupons  attached  to 
such  a  bond,  where  they  refer  to 
the  bond,  partake  of  the  same 
character  as  the  bond  itself  is;  this 
character  is  not  chanced  by  cutting 
them  off  from  the  bond;  and  al- 
though an  action  may  be  maintain- 
able upon  the  coupons  without 
production  of  the  bond,  a  recovery 
must  be  based  upon  the  obligation 
contained  in  the  bond,  and  cannot 
be  had  contrary  thereto.  Id. 

4  Where,  therefore,  in  an  action  to 
recover  the  amount  of  certain  in- 
terest coupons  cut  from,  and  on 
their  face  referring  to,  bonds  issued 
by  a  railroad  company,  which 
bonds  and  the  mortgage  given  to 
secure  the  same,  contained  condi- 
tions that  the  time  of  payment  of 
principal  and  interest  might  be 
changed  and  postponed  from  time 
to  time  at  the  option  of  a  majority 
of  the  holders  of  the  series  of  bonds 
issued  simultaneously  with  those 
from  which  the  coupons  were 
taken;  hdd.  that  they  were  not  ne- 
gotiable instruments  ;  that  the 
holder  was  chargeable  with  notice 
of  the  terms  of  the  bonds;  and  that 
if  the  payment  of  interest  had  been 
postponed  in  accordance  with  the 
condition  of  the  bonds,  until  the 
period  of  extension  had  expired, 
an  action  at  law  could  not  be  main- 
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tained  upon  the  coupons,  although 
plaintiff  had  not  assented  to  the 
postponement.  -  Id. 


BOND. 

1 .  Although,  as  a  general  rule,  bonds 
issued  by  a  corporation  for  the 
purpose  of  procuring  loans  and 
maae  payable  to  bearer,  are  nego- 
tiable, when  such  instruments  con- 
tain special  stipulations  and  their 
payment  is  subject  to  contingencies, 
not  within  the  control  of  the  hold- 
ers, they  are  deprived  thereby  of 
the  character  of  negotiable  in- 
struments, and  are  subject,  in  the 
hands  of  a  transferee,  to  any  de- 
fense existing  thereto  that  would 

.  be  available  if  they  were  still  held 
by  the  original  payee.  McCteUand 
v.  N.  8.  R  R.  Co.  469 

2.  To  be  negotiable  such  an  instru- 
ment must  provide  for  the  uncon- 
ditional payment  to  a  person  or 
order,  or  bearer,  of  a  certain  sum 
of  money,  at  a  time  capable  of 
exact  ascertainment.  Id. 

8.  The  interest  coupons  attached  to 
such  a  bond,  where  they  refer  to 
the  bond,  partake  of  the  same 
character  as  the  bond  itself  is; 
this  character  is  not  changed  by 
cutting  them  off  from  the  bond; 
and  although  an  action  may  be 
maintainable  upon  the  coupons 
without  production  of  the  bond, 
a  recovery  must  be  based  upon  the 
obligation  contained  in  the  bond, 
and  cannot  be  had  contrary  thereto. 

Id. 

4  *  Where,  therefore,  in  an  action 
to  recover  the  amount  of  certain 
interest  coupons  cut  from,  and  on 
their  face  referring  to.  bonds  issued 
by  a  railroad  company,  which 
bonds  and  the  mortgage  given  to 
secure  the  same,  contained  condi- 
tions that  the  time  of  payment  of 
principal  and  interest  might  be 
changed  and  postponed  from  time 
to  time  at  the  option  of  a  majority 
of  the  holders  of  the  series  of  bonds 
issued  simultaneously  with  those 
from  which  the  coupons  were  j 
taken;  Jield,  that  they  were  not 
negotiable  instruments;  that  the 
holder  was  chargeable  with  notice 


of  the  terms  of  the  bonds;  and 
that  if  the  payment  of  interest 
had  been  postponed  in  accordance 
with  the  condition  of  the  bonds, 
until  the  period  of  extension  had 
expired,  an  action  at  law  could 
not  be  maintained  upon  the  cou- 
pons, although  plaintiff  had  not 
assented  to  the  postponement.    Id. 

5.  Where,  however,  by  the  terms 
of  the  bonds  and  mortgage,  "  in 
case  of  default "  in  payment  of 
interest,  a  majority  of  bondholders 
were  authorized  to  waive  the  de- 
fault and  to  instruct  the  mort- 
gage trustees  so  to  waive  it,  and 
it  was  expressly  provided  that  no 
action  on  the  part  of  the  bond- 
holders or  trustees,  "in  case  of 
any  default,  shall  affect  any  sub- 
sequent default,  or  any  right  aris- 
ing therefrom."  Hdd,  that  the 
bondholders  had  no  authority  to 
anticipate  and  provide  for  a  de- 
fault in  the  payment  of  interest 
before  it  accrued ;  that  every  bond 
and  coupon  holder  had  the  right 
to  insist  that  the  conditions  of  the 
exercise  of  the  power  should  be 
exactly  complied  with;  and  that 
a  written  instruction  by  a  majority 
of  the  bondholders  to  the  trustees 
to  postpone  the  payment  of  interest 
for  five  years,  was  inoperative  and 
no  defense  to  an  action  upon  cou- 
pons subsequently  falling  due.  Id. 

6.  As  to  whether,  in  such  case,  a 
waiver  by  a  majority  of  the  bond- 
holders, after  default  in  payment 
of  interest,  would  affect  an  action 
then  pending  for  the  recovery  of 
interest  coupons,  qumre.  Id, 

7.  Where  the  common  council  of  the 
city  of  Buffalo,  upon  application 
made  to  it,  consented  to  the  con- 
struction of  a  railway  in  certain 
of  the  city  streets,  published  a 
notice  of  sale,  as  prescribed  in  the 
statute,  and  the  city  comptroller 
awarded  the  franchise  to  the  high 
est  bidder,  but  that  officer  required 
a  bond  containing  conditions  not 
required  by  the  statute,  the  resolu- 
tion of  the  common  council  or  the 
notice  of  sale,  and  refused  to  accept 
a  bond  containing  all  the  prescribed 
conditions  because  it  diet  not  con- 
tain those  so  required  by  him, 
while  expressly  admitting  that  the 
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penalty  of  the  bond  and  the  sureties 
were  satisfactory,  held,  that  the 
comptroller  had  no  right  to  exact 
a  bond,  such  as  was  required  by 
him,  but  was  bound  to  accept  and 
approve  of  the  bond  presented; 
and  that  the  purchaser  was  entitled 
to  a  mandamus  to  compel  such  ac- 
ceptance and  approval  People  ex 
rel.  v.  Barnard.  548 

8.  Certain  other  conditions  contained 
in  the  bond  presented  were  not  ob- 
jected to  by  the  comptroller,  and 
were  mainly  for  the  performance 
of  such  things  as  the  law,  with- 
out any  agreement,  requires  the 
purchaser  to  perform.  Held,  that 
such  conditions  were  not  illegal 
or  against  public  policy:  and  that  it 
could  not  be  claimed,  as  an  objec- 
tion to  the  issuing  of  the  writ/ that 
the  bond  would  be  void,  as  given 
colore  officii,  because  it  was  volun- 
tarily tendered  to  obtain  a  fran- 
chise, and  certainly,  after  having 
compelled  the  comptroller  by  man- 
damus to  accept  and  approve  the 
bond,  it  could  not  be  maintained 
by  the  obligors  that  it  was  illegally 
exacted.  Id. 

9.  B.,  one  of  two  co-administrators, 
who  had  united  in  giving  a  bond 
with  sureties  for  the  faithful  exe- 
cution of  their  duties,  misappro- 
priated a  portion  of  the  funds  of 
the  estate.  His  letters  of  admin- 
istration were  thereupon  revoked 
upon  petition  of  plaintiff ,  the  other 
administrator.  Plaintiff  then  com- 
menced proceedings  against  B. 
for  an  accounting,  which  resulted 
in  a  decree  directing  B.  to  pay  the 
sum  so  misappropriated.  The  de- 
cree was  duly  docketed,  execution 
issued  and  returned  unsatisfied. 
Upon  petition  of  plaintiff  the  sur- 
rogate directed  an  assignment  to 
him  of  the  bond  and  gave  him 
permission  to  bring  suit  thereon 
in  behalf  of  the  estate.  In  an  ac- 
tion so  brought,  held,  that  the  pro- 
ceedings in  Surrogate's  Court 
were  regular  and  valid;  and  that, 
assuming  plaintiff,  as  one  of  the 
principals  in  the  bond,  would  in- 
dividually be  bound  to  indemnify 
the  sureties  for  any  sum  recovered, 
still  he  was  authorized  in  his  rep- 
resentative capacity  to  maintain 
the  action.    (Code  of  Civil  Pro- 


$§  3608,  2006,  2607,  2609.)    8perb 
v.  MoGoun.  605 


BRIB3RY. 

1.  Upon  the  trial  of  an  indictment 
for  bribery,  it  was  alleged,  on  the 
part  of  the  prosecution,  that  de- 
fendant, as  a  member  of  the  board 
of  aldermen  of  the  city  of  New 
York,  in  combination  with  other 
members  of  the  board  and  for  a 
sum  of  money  paid  to  them  for  their 
votes,  voted  for  a  resolution  grant- 
ing to  a  street  railroad  corporation 
the  right  to  lay  its  tracks  on  Broad- 
way in  said  city.  The  prosecution 
was  allowed  to  prove,  under  objec- 
tion and  exception,  that  another  of 
the  aldermen,  alleged  to  have  been 
engaged  in  the  conspiracy,  had 
been  indicted  for  bribery  and  had 
not  been  brought  to  trial;  also, 
that  four  persons  implicated  in  the 
bribery  were  at  the  time  of  the 
trial,  and  for  some  time  previous 
thereto,  had  been  out  of  the  juris- 
diction and  were  residing  in 
Canada.  This  proof  was  offered 
as  corroborative  of  two  of  the 
alleged  conspirators  who  had  been 
called  as  witnesses  for  the  prose- 
cution and  had  testified  to  facts 
showing  the  commission  of  the 
crime  charged.  Held,  that  the  evi- 
dence was  incompetent  for  this  or 
any  other  purpose.  People  v. 
McQuade.  284 

2.  Defendant  proved  that  one  of  the 
conspirators  so  testifying  for  the 
prosecution  had  been  called  as  a 
witness  before  a  committee  of  the 
state  senate  some  two  years  after 
the  accomplishment  of  the  alleged 
conspiracy,  and  had  then  denied, 
under  oath,  the  existence  of  the 
facts  testified  to  by  him  on  the  trial. 
The  prosecution  was  permitted  to 
prove,  under  objection  and  excep- 
tion, that  just  before  his  examina- 
tion before  said  committee  he  had 
a  consultation  with  another  of  the 
alleged  conspirators  and  was 
directed  by  the  latter  as  to  how  he 
should  testify.    Held,  error.      Id. 


BRIDGES. 

As,   by    statute,    the    primary    re- 
sponsibility for  the   maintenance 


INDEX. 


697 


and  repair  of  highway  bridges  in 
a  town  is  cast  upon  the  town  (1  R. 
S.  502,  §§  2, 8,  4,  chap.  274,  Laws 
of  1882;  chap.  65,  Laws  of  1857; 
chap.  108,  Laws  of  1858;  chap. 
700,  Laws  of  1881),  it  has  such  an 
interest  in  the  preservation  of  such 
a  bridge  as  gives  it  a  right  of  ac- 
tion against  any  person  who,  inten- 
tionally or  by  negligence,  injures 
it,  making  repair  or  rebuilding 
necessary,  to  recover  the  expense 
incurred.    In  re  Bidelman  v.  State. 


BUFFALO  (CITY  OF). 

.  Where  the  common  council  of  the 
city  of  Buffalo,  upon  application 
made  to  it,  consented  to  the  con- 
struction of  a  railway  in  certain  of 
the  city  streets,  published  a  notice 
of  sale,  as  prescribed  in  the  statute, 
and  the  city  comptroller  awarded 
the  franchise  to  the  highest  bidder, 
but  that  officer  required  a  bond 
containing  conditions  not  required 
by  the  statute,  the  resolution  of  the 
common  council  or  the  notice  of 
sale,  and  refused  to  accept  a  bond 
containing  all  the  prescribed  con- 
ditions because  it  did  not  contain 
those  so  required  by  him,  while  ex- 
pressly admitting  that  the  penalty 
of  the  bond  and  the  sureties  were 
satisfactory,  held,  that  the  comp- 
troller had  no  right  to  exact  a  bond, 
such  as  was  required  by  him,  but 
was  bound  to  accept  and  approve 
of  the  bond  presented;  ana  that 
the  purchaser  was  entitled  to  a 
mandamus  to  compel  such  accept- 
ance and  approval.  People  ex  rel. 
v.  Barnard.  548 


2.  Certain  other  conditions  contained 
in  the  bond  presented  were  not  ob- 
jected to  by  the  comptroller,  and 
were  mainly  for  the  performance 
of  such  things  as  the  law,  without 
any  agreement,  requires  the  pur- 
chaser to  perform.  Held,  that  such 
conditions  were  not  illegal  or 
against  public  policy;  and  that  it 
could  not  be  claimed,  as  an  objec- 
tion to  the  issuing  of  the  writ,  that 
the  bond  would  be  void,  as  given 
colore  officii,  because  it  was  volun- 
tarily tendered  to  obtain  a  fran- 

Sickels— Vol.  LXV.     88 


chise,  and  certainly,  after  having 
compelled  the  comptroller  by  man- 
damns  to  accept  and  approve  the 
bond,  it  could  not  be  maintained 
by  the  obligors  that  it  was  illegally 
exacted.  Id. 

.  The  common  council  required,  as 
a  condition  to  its  consent,  that  the 
purchaser  of  the  franchise  should 
carry  passengers,  for  a  single  fare, 
to  ana  from  points  beyond  the 
termini  of  the  proposed  route  over 
the  road  of  other  street  railways. 
Held,  that  this  was  a  condition  the 
common  council  had  a  right  to 
impose.  Id. 


BUSINESS  CORPORATIONS. 

1.  An  action  against  a  stockholder 
in  a  limited  liability  company  or- 
ganized under  the  "  Business  Cor- 
porations Act "  of  1875  (Chap.  611, 
Laws  of  1875),  to  recover  a  debt  of 
the  corporation  under  the  provision 
of  the  act  (§  87),  making  such  a 
stockholder  liable  for  the  debts  of 
the  company  to  an  amount  equal 
to  his  stock  until  the  whole  amount 
of  capital  stock  has  been  paid  in 
and  certificate  filed,  may  be  main- 
tained after  a  suit  has  been  com- 
menced against  the  corporation 
but  before  judgment  against  it. 
Walton  v.  Coe.  109 

2.  The  remedy  of  the  creditor  suing, 
after  recovery  of  judgment  against 
the  stockholder,  is  simply  sus- 
pended until  after  judgment  and 
execution  against  the  corporation 
and  return  thereof  unsatisfied.  Id. 


CARRIERS. 
See  Common  Cakkikus. 


CASES     REVERSED,      DISTIN- 
GUISHED, ETC. 

Jlarry  v.  //.  B.  F.  Ins.  (Jo.  (21 
J.  &  S.  249),  reversed.  Barry  v. 
//.  B.  F.  Ins.  Co.  1 
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Kring  v.  Missouri  (107  U.  8.  21),  dis- 
tinguished.   People  v.    OignarcUe. 


M.  A.  B.  Church  v.  0.  S.  B.  Church 
(46  N.  Y.  131;  73  id.  82),  distin- 
guished.    Lynch  v.  Pfeiffer.       41 

Streeter  v.  ShuUz  (46  Hun,  406),  dis- 
tinguished.   Peck  v.  Peck,  74 

MandemUe  v.  Solomon  (89  Cal.  125), 
distinguished.    Pacfc  v.  P#*.      76 

JfcetfA  v.  C.  R.  M.  Co.  (74  N.  Y.  15), 
distinguished.  Horribostel  v.  Kin- 
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reversed     J»  r«  Cfty  <?f  Rochester. 

159 

Zfcrtetf  v.  A  ^  8.  Co.  (21  J.  &  8. 
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CAUSE  OF  ACTION. 

One  entitled  to  the  use  of  air  or 
water  in  its  natural  condition,  and 
who  is  injured  by  its  pollution, 
may  maintain  an  action  against  the 
party  causing  it,  whether  an  indi- 
vidual or  a  corporation.  Chap- 
man v.  City  of  Eochester.  278 


CERTIORARI. 

1.  Where,  upon  charges  preferred 
against  a  -member  of  the  police 
force  of  the  city  of  New  York,  a 
dereliction  of  duty  on  the  part  of 
the  accused  is  proved,  such  as, 
under  the  rules  governing  that 
force,  authorizes  a  dismissal  from 
the  service,  and  the  evidence  for 
the  accused  simply  establishes  pal- 
liating circumstances,  the  question 
as  to  the  sufficiency  of  the  excuse 
is  addressed  solely  to  the  discre- 
tion of  the  police  commissioners; 
it  presents  no  question  of  law  or 
fact  for  the  courts,  and  so  a  deci- 
sion of  the  commissioners  in  such 
case  removing  the  accused  is  not 
reviewable  on  certiorari.  People 
ex  rel.  v.  French.  494 

2.  Such  a  case  is  not  within  the  pro- 
vision of  the  Code  of  Civil  Pro- 
cedure (§  2140),  authorizing  the 
Supreme  Court,  upon  certiorari, 
Drought  to  review  the  proceedings 
of  a  body  or  officer,  where  there 
was  competent  proof  of  all  the 
facts  necessary  to  authorize  the  de- 
cision sought  to  be  reviewed,  to 
determine  whether  there  was  such 
a  preponderance  of  proof  against 
the  existence  of  any  of  the  facts, 
"  that  the  verdict  of  a  jury,  affirm- 
ing the  existence  thereof,  *  *  * 
would  be  set  aside  by  the  court  as 
against  the  weight  of  evidence." 

Id. 

CHALLENGE  (OP  JURORS). 

1.  Every  statutory  provision  intended 
for  the  benefit  of  the  defendant  in 
a  criminal  action  confers  a  substan- 
tial right  which  may  not  be  disre- 
garded without  his  consent.  People 
v.  McQuade.  284 

2.  The  provision  of  the  Code  of  Crim- 
inal Procedure  (§  885),  declaring 


that  "challenges  to  an  individual 
iuror  *  *  *  must  be  taken  first 
by  the  People  and  then  by  the  de- 
fendant" is  imperative,  and  not 
directory  merely;  it  is  not  a  mere 
rule  of  procedure,  but  is  a  right  se- 
cured to  the  defendant  which  is 
matter  of  substance,  and  so  is  not 
within  the  provision  (§  542)  author- 
izing the  appellate  court  in  a  crim- 
inal case  to  disregard  "  technical 
errors  or  defects  which  do  not  affect 
the  substantial  rights  of  the  par- 
ties." Id. 

8.  Where,  therefore,  upon  a  criminal 
trial  neither  party  exercised  the 
right  of  peremptory  challenge  until 
after  the  box  was  full,  when  the 
district  attorney  challenged  per- 
emptorily certain  of  the  jurors,  and 
others  having  been  selected  to  take 
their  places,  he  declared  himself 
content,and  after  the  defendant  had 
exercised  his  right  the  prosecution, 
against  the  objection  and  exception 
of  the  defendant,  was  permitted  to 
challenge  peremptorily  other  jur- 
ors who  were  in  the  box  when  the 
district  attorney  declared  himself 
content.  Held,  error;  and  that  the 
error  was  a  substantial  one  requir- 
ing a  reversal.  Id. 

4.  It  seems  that  under  the  provision 
of  said  Code  (§  455),  explicitly  con- 
fining exceptions  which  may  be 
taken  by  a  defendant  on  the  trial 
of  an  indictment,  in  allowing  or 
disallowing  a  challenge  to  a  juror 
for  actual  bias,  to  exceptions  made 
to  the  decision  of  the  court  on 
matter  of  law,  the  decision  of  the 
trial  court  on  the  question  of  the 
indifferency  of  a  juror  is  not  re- 
viewable except  in  the  absence  of 
any  evidence  to  support  it;  and  so, 
where  the  challenge  is  overruled, 
the  decision  may  not  be  reviewed 
unless  the  evidence  discloses  a  con- 
dition of  mind  on  the  part  of  the 
juror  which,  as  matter  of  law,  ren- 
ders him  incompetent,  for  actual 
bias.  Id. 

See  Jury. 


CHATTEL  MORTGAGE. 

1.  One  M.  and  defendant  entered 
into  a  contract  by  which  it  was 
agreed    that,  in  consideration   of 
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M.'s  executing  to  defendant  his 
notes  for  $2,400,  secured  by  chat- 
tel mortgage  on  all  his  goods  and 
chattels,  defendant  would  cancel 
certain  notes  held  by  him  against 
M.,  amounting  to  $980.78;  loan  to 
him  $600  and  pay  debts  of  his  to  the 
amount  of  $619.21  to  such  cred- 
itors as  M.  should  thereafter  desig- 
nate. It  was  also  agreed  M. ,  as  the 
agent  of  plaintiff,  should  be  allowed 
to  sell  at  public  auction  the  goods 
on  credit,  defendant  to  receive  all 
cash  payments  and  notes  taken 
on  such  sale,  retain  out  of  the  same 
the  amount  of  M.'s  notes  and  pay 
over  to  him  any  surplus ;  defendant 
to  be  allowed  $200  for  his  services. 
As  part  of  the  same  transaction  M. 
executed  the  notes  and  the  chattel 
mortgage,  which,  however,  did  not 
cover  afl  his  personal  property,  and 
defendant  canceled  the  notes  held 
by  him;  the  creditors  of  M.,  to 
whom  payment  was  to  be  made 
were  also  designated.  Defendant 
subsequently  advanced  the  $600 
and  paid  the  debts  as  agreed. 
Plaintiff  CM.,  as  sheriff,  under  an 
attachment  in  an  action  by  plaintiff 
B.  against  M.  levied  on  the  mort- 
gaged property.  Defendant  there-* 
upon  took  and  sold  the  same  under 
his  mortgage.  In  an  action  for  an 
alleged  conversion,  the  referee 
found  that  there  was  no  fraud,  in 
fact,  as  against  M/s  creditors  in 
the  transaction.  Held,  that  it  was 
not  fraudulent  as  matter  of  law, 
and  the  action  was  not  maintain- 
able; that  said  transaction  could 
not  be  considered  as  a  general  as- 
signment by  an  insolvent  debtor, 
and  so  void  because  it  reserved  to 
him  a  possible  surplus  at  the  ex- 
pense of  unpaid  creditors  and  a 
right  to  subsequently  make  prefer- 
ences; as  it  had  none  of  the 
elements  of  a  trust,  but  was  sim- 
ply a  transfer  by  chattel  mortgage, 
the  consideration  for  which  was 
evidenced  and  settled  by  the  outside 
agreement;  that  the  provision  for 
a  sale  on  credit  was  made  harmless 
by  the  stipulation  that  defendant 
should  take  the  credits  as  cash. 
Brawn  v.  Guthrie.  485 

Chattel  mortgage  executed  by 

corporation,  when   valid  although 
not  under  corporate  seal. 
See  LeinkaufY.  Caiman.  50 


CIVIL  DEATH. 

1.  The  will  of  S.  devised  his  real 
estate  to  his  wife  for  life  if  she 
remained  unmarried,  and  upon  her 
decease  or  marriage,  to  C. ;  in  case 
of  the  death  of  the  latter  without 
children,  the  remainder  to  go  to  A. 
The  wife  of  the  testator  survived 
him,  and  after  her  death  G,  who, 
at  the  time  was  unmarried  and 
without  children,  was  convicted  of 
murder  in  the  second  degree  and 
sentenced  to  imprisonment  in  a 
state's  prison  for  life.  .  In  an  action 
of  ejectment  wherein  plaintiff 
claimed  under  A.,  brought  while 
C.  was  living,  held  (Earl,  J., 
dissenting),  that  the  title  of  C. 
to  the  real '  estate  devised  was  not 
divested  as  a  consequence  of  his 
sentence,  and  that  A.  or  his  grantee 
had  no  present  vested  interest  upon 
which  to  maintain  ejectment. 
Avery  v.  Everett.  817 

2.  Assuming  a  civil  death  consequent 
upon  such  a  sentence,  operates  eo 
instanti  to  divest  the  person  sen- 
tenced of  his  estate,  whether  such 
a  death  was  contemplated  bv  the 
testator,  and  the  words  of  limita- 
tion to  A.  were  to  be  construed  as 
applying  only  to  the  natural  death 
of  0.,  quasre.  Id. 

8.  By  the  general  rule  of  the  com- 
mon law  civil  death  did  not  operate 
as  a  divestiture  of  the  estate  of 
the  convicted.  Whatever  may 
have  been  the  effect  of  the  provi- 
sion of  the  act  of  1799  (Chap.  57, 
Laws  of  1799),  declaring  that 
where  a  person  shall  be  convicted 
for  felony  and  sentenced  to  im- 
prisonment for  life,  such  person 
shall  be  deemed  to  be  "  civilly  dead 
to  all  intents  and  purposes  in  the 
law/'  when  the  language  was 
changed  by  the  provision  of  the 
Revised  Statutes  (2  R.  &  701,  §  20, 
re-enacted  in  Penal  Code,  §  708), 
enacting  simply  that  a  person  sen- 
tenced to  imprisonment  for  life 
•'  shall  thereafter  be  deemed  civilly 
dead  "  this  was  declaratory  of  and 
restored  the  rule  of  the  common 
Jaw.    (Eabl,  J. ,  dissenting.)      Id. 

4.  It  seems  the  statutory  provisions 
regulating  the  transfer  and  devo- 
lution of  property  upon  the  death 
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of  t!*e  owner  refer    simply  to  a 
natural,  actual  death.  Id. 

5.  A  resume  of  legislation  and  of 
judicial  decisions  m  this  state  and 
in  England  upin  the  subject  of 
property  rights,  as  affected  by 
civil  death,  given.  Id. 
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COMMISSIONERS    OF  THE 
LAND  OFFICE. 

1.  Where  a  decision  of  the  commis- 
sioners of  the  land  office,  granting 
to  an  applicant  title  to  land  under 
navigable  waters,  has  been  reversed 
on  certiorari,  it  is  their  duty,  repre- 
senting both  public  and  private 
interests,  to  defend  their  decision. 
The  v  are,  in  a  legal  sense,  aggrieved 
by  the  reversal,  and  so  may  appeal 
to  this  court.  People  ex  rel.  v. 
Jones.  509 

2.  The  applicant  for  the  grant,  how- 
ever, where  he  has  not  been  made 
a  party  to  the  proceeding,  as  au- 
thorized by  the  Code  of  Civil  Pro- 
cedure (§  2 13 ft,  may  not  appeal; 
his  rights  are  protected  by  the  ap- 
peal of  the  commissioners.        id. 


COMMITMENT. 

Upon  the  trial  of  an  indictment  for 
murder  in  the  first  degree,  it  ap- 
peared that  the  homicide  was  com- 
mitted while  the  defendant  was 
attempting  to  escape  from  jail 
where  he  was  confined  upon  a 
charge  of  felony.  Defendant  ob- 
jected to  the  admission  in  evidence 
of  the  commitments,  under  which 
he  was  held,  on  the  ground  that 
they  "did  not  comply  with  the 
Code  of  Criminal  Procedure  and 
the  justice  had  no  right  to  issue 
them."  It  had  been  proved  that 
the  iustice  issuing  them  was  an 
acting  justice  of  the  peace.  One 
of  the  commitments  recited  that 
defend&nt  was  held  on  a  charge  of 
"burglary  in  the  third  degree;" 
another  that  he  was  held  upon  a 
charge  of  "  grand  larceny  in  the 
first  degree."  ITM,  these  state- 
ments were  a  substantial  compli- 
ance with  the  provision  of  said 
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Code  (§  214),  requiring  the  nature 
of  the  crime  to  be  briefly  stated  in 
•  a  commitment;  that  a  reference  to 
the  statutory  definition  of  the 
crime  showed,  with  sufficient  clear- 
ness and  precision  for  the  purpose 
in  view,  the  nature  of  the  crime. 
People  v.  Johnson.  134 


COMMON  CARREER. 

1 .  While  the  obligation  of  a  common- 
carrier  by  water  is  not  only  to 
carry  the  goods  to  the  port  of  des- 
tination, but  to  deliver  them  there 
to  the  consignee,  and  so  does  not, 
ipso  facto,  cease  on  the  unloading 
of  the  goods  from  the  ship  and  their 
deposit  upon  a  wharf,  when  the 
place  of  discharge  is  the  terminus 
of  the  particular  voyage,  a  delivery 
which  will  discharge  the  carrier, 
may  be  constructive,  not  actual. 
TarbeU  v.  R.  E.  8.  Co.  170 

2.  To  constitute  a  constructive  de- 
livery the  carrier  must,  if  practi- 
cable, five  notice  to  the  consignee, 
and,  when  this  has  been  done,  ana 
the  goods  are  discharged  in  the 
usual  and  proper  place,  and  reason- 
able opportunity  afforded  to  the 
consignee  to  remove  them,  the  lia- 
bility of  the  carrier,  as  such,  term- 
inates. Id. 

8.  The  general  duty  of  such  a  car- 
rier to  deliver,  and  of  a  consignee  to 

-  receive,  is  not  essentially  changed 
by  a  clause  in  the  bill  of  lading 
providing  that  the  goods  are  to 
be  delivered  "from  the  ship's 
deck,  when  the  shipowner's  lia- 
bility shall  cease,"  or  by  a  clause 
that  the  goods  are  to  be  received 
"  immediately  the  vessel  is  ready 
to  discharge.  Id. 

4.  A  carrier's  whole  duty  is  not,  how- 
ever, discharged  in  all  cases  by  a 
constructive  delivery  which  term- 
inates his  strict  responsibility  as 
carrier.  Although  the  consignee 
may  neglect  to  accept  4t  receive 
the  goods,  the  carrier  is  not  justi- 
fied in  abandoning  them,  or  in 
negligently  exposing  them  to  in- 
Jury.  So  long  as  he  has  the  cus- 
tody, although  there  has  been  a 
constructive  delivery,  it  is  his  duty, 


as  bailee  or  warehouseman,  to  take 
ordinary  care  of  them.  Id. 

5.  A  quantity  of  tin  was  shipped  in 
India  on  board  defendant's  steam- 
ship, under  a  bilPof  lading,  stipu- 
lating that  the  tin  should  be  trans- 
ported to  London  and  thence  by 
steamer  to  New  York.  The  steamer 
having  the  consignment  of  tin  on 
board  arrived  at  her  wharf  in  New 
York  harbor  on  Saturday,  and  no- 
tice was  on  the  same  day  given  to 
the  consignees.  The  goods  were 
discharged  from  the  ship  on  Mon- 
day and  deposited  on  the  proper 
wharf.  After  the  consignees  had 
had  three  full  days  to  remove  the 
tin,  it  was  discovered  that  part  of 
it  had  been  removed  from  the  wharf 
by  some  one  without  authority 
from  the  consignees.  In  an  action 
to  recover  for  tne  loss,  held,  that  as 
said  loss  occurred  after  the  lapse 
of  a  reasonable  time  for  the  re- 
moval of  the  tin  by  the  consignees 
after  notice  defendant  was  not  lia- 
ble as  a  common-carrier.  Id. 

6.  It  appeared  that  the  wharf  was 
closed  by  a  gate  through  which  the 
missing  tin  must  have  been  taken; 
that  the  delivery  to  consignees  of 
cargo  landed  at  defendant's  wharf 
was  under  the  direction  of  a  de- 
livery clerk,  who  had  been  in- 
structed not  to  deliver  goods  to  be 
taken  from  the  wharf  without  tak- 
ing a  receipt,  and  that  it  was  the 
practice  of  the  gateman,  when 
goods  were  being  removed  by  a 
cartman,  to  count  the  load  and  take 
the  cartman 's  receipt  in  a  bouk  pro- 
vided for  that  purpose.  The  de- 
livery clerk  testified  that  when  he 
knew  the  cartmen,  he  sometimes 
permitted  them  to  take  goods  with- 
out receipting  for  them.  There 
were  no  receipts  taken  for  the  tin 
in  question.  The  balance  of  the 
consignment,  which  was  delivered 
on  orders  of  the  consignees,  was  re- 
ceipted for.  Held,  that  the  ser- 
vants of  defendant  were  negligent 
in  omitting  to  take  ordinary  care 
in  the  custody  of  the  tin  in  ques- 
tion, permitting  it  to  be  removed 
without  taking  receipts;  that  de- 
fendant was  chargeable  with  such 
negligence,  and  so  was  liable  for 
the  loss.  Id. 
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7.  Also,  held,  that  although  the  com- 
plaint was  based  solely  on  the  con- 
tract of  affreightment,  as  the  case 
was  tried  upon  both  theories  of  lia- 
bility without  objection,  it  was  too 
late  to  take  the  objection  here.  Id. 


CONDITIONS. 

Where,  a  policy  of  fire  insurance 
contained  a  condition  to  the  effect 
that  a  sale  or  transfer  of  the  prop- 
erty sold  or  any  change  in  the  title 
without  the  consent  of  the  com- 
pany would  avoid  the  policy,  held, 
that  a  deed  of  the  property,  exe- 
cuted simply  to  secure  a  debt,  was 
not  within  the  condition  and  did 
not  affect  the  policy.  Barry  v.  H. 
B.  F.  Ins.  Co.  1 


CONSTITUTIONAL  LAW. 

The  provision  of  the  Penal  Code 
(§  883),  declaring  that  "  no  citizen 
of  this  state  can,  by  reason  of  race, 
color  or  previous  condition  of 
servitude,  be  excluded  from  the 
equal  enjoyment  of  any  accom- 
modation, facility  or  privilege  fur- 
nished by  *  *  *  owners,  mana- 
gers or  lessees  of  theaters  or  other 
places  of  amusement,"  is  not  vio- 
lative of  the  constitutional  pro- 
vision protecting  the  property 
rights  of  individuals,  but  is  a  valid 
exercise  of  the  police  power  of 
the  state  over  a  subject  within 
the  cognizance  of  the  legislature. 
People  v.  King.  418 


CONSTRUCTIVE  DELIVERY 

By  common  carrier  and  what 

•amounts  to. 

See  TarbeU  v.  R.  E.  8.  Co.         170 


CONTRACTS. 

1.  Defendant,  as  executrix  of  the 
will  of  her  deceased  husband, 
under  which  she  was  the  principal 
beneficiary,  presented  the  same  for 
probate.    This  was  contested,  and 


pending  the  litigation  she  trans- 
ferred to  plaintiff,  by  written  as- 
signment, "  all  her  right,  title  and 
interest,  and  all  claims  of  every 
name  and  nature  which  she  has  or 
are  known  to  her,  or  may  exist  in 
her  favor  against  the  estate  *  *  * 
by  way  of  legacies,  dower  thirds, 
moieties  or  otherwise."  The  writ- 
ings stipulated  that  plaintiff  might 
continue  the  proceedings  and  have 
a  decree  of  probate,  or  denial  of 
probate,  as  he  pleased.  Defendant 
had  agreed  with  her  attorney  to  pay 
him  for  his  services  a  specified  sum, 
in  addition  to  any  costs  allowed  by 
the  surrogate.  The  attorney  pro- 
ceeded with  the  litigation  to  a  de- 
cree, which  charged  the  costs  of 
the  proponent  upon  the  estate. 
Plaintiff,  who  was  temporary  ad- 
ministrator of  the  estate,  paid  the 
amount  of  costs  to  the  attorney. 
In  an  action  to  recover  back  the 
sum  so  paid  plaintiff  was  permitted 
to  show  that  at  the  time  of  the 
execution,  and  before  delivery  of 
the  papers,  defendant  expressly 
agreed  to  pay  the  attorney.  Held, 
first,  that  whatever  claim  defend- 
ant had  against  the  assets  of  the 
estate,  to  be  reimbursed  for  her 
expenses  paid  or  incurred  in  the 
litigation,  was  covered  and  trans- 
ferred by  the  assignment,  and  it 
became  her  duty  to  pay  the  attor- 
ney without  recourse  to  the  estate, 
and  thus  discharge  his  lien  upon 
the  cause  of  action  assigned; 
second,  if  there  was  any  ambiguity, 
it  was  dispelled  by  the  parol  evi- 
dence, which  was  competent  for 
that  purpose  ;  third,  that,  as  estab- 
lishing a  valid  independent  col- 
lateral agreement,  the  evidence  was 
admissible.    Bodge  v.  Zimmer.    48 

2.  Also,  held,  that  the  oral  agree- 
ment to  pay  was  not  invalid  under 
the  statute  of  frauds;  it  was  not 
an  agreement  by  defendant  to  pay 
the  debt  of  another,  but  to  pay 
her  own  debt  and  discharge  the 
lien  of  the  attorney  created  thereby 
upon  the  estate.  la. 

3.  Also,  held,  that  while,  as  against 
defendant,  plaintiff  could  have 
prevented  the  collection  of  the 
costs  out  of  the  estate,  as  against 
the  attorney  he  could  not;  and  as 
the  payment  was  necessary  to  re 
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lieve  the  estate  of  the  lien,  it  was 
compulsory;  and  having  thus  been 
compelled  to  pay  what  defendant 
was  bound  to  pay,  plaintiff  was 
entitled  to  recover  it  back  from 
her.  Id. 

4.  Where  there  is  no  mistake  as  to 
the  terms  of  an  agreement,  but 
through  a  mistake  of  the  scrivener, 
or  by  any  other  inadvertence  in 
reducing  it  to  writing,  the  instrii^ 
ment  does  not  express  the  agree- 
ment actually  made,  it  may  be  re- 
formed by  the  court;  it  is  only, 
where  an  action  is  to  reform  the 
agreement  itself  that  it  is  necessary 
to  allege  in  the  pleadings  and  prove 
on  the  trial  that  the  mistake  was 
mutual.    Born  v.  Schrenketsen.    55 

5.  Where  a  written  instrument  pro- 
vides that  it  shall  become  void  in 
case  of  default  by  one  party  to  per- 
form some  covenant  therein  con- 
tained, as  a  general  rule,  it  becomes 
void  only  upon  the  claim  and  at 
the  option  of  the  party  for  whose 
benefit  the  covenant  was  inserted 
and  who  is  injured  by  the  default. 

Id. 

6.  P.  died  intestate,  leaving  E., 
plaintiff's  assignor  and  the  defend- 
ants herein  his  heirs-at-law,  and 
leaving  certain  real  estate.  E.  was 
at  the  time  insolvent  and  Judg- 
ments to  a  large  amount  were  out- 

'  standing  against  him;  his  interest 
in  said  real  estate  was  sold  on  an 
execution  against  him  and  bid  in 
by  M.  under  an  agreement  between 
him  and  E.  that  the  latter  might, 
at  any  time  thereafter  redeem  by 
paying  the  sum  bid  with  interest. 
Differences  having  arisen  between 
E.  and  the  other  heirs,  an  agree- 
ment for  a  settlement  was  made  in 
February,  1883,  by  which,  among 
other  things,  it  was  agreed  that  E. 
and  M.  should  take  up  and  pay 
the  Judgments  against  E.  Imme- 
diately after  this  E.  confessed  a 
judgment  to  defendant  G.  under 
an  agreement  that  it  was  to  be  used 
only  as  a  lien,  and  was  not  to  be 
enforced  in  any  event  until  May 
thereafter.  G.,  however,  in  April, 
by  virtue  of  his  judgment,  re- 
deemed the  interest  of  E.  by  pay- 
ing the  sheriff  the  amount  of  M.'s 
bid,  and  received   a   conveyance 


from  the  sheriff.  In  an  action  for 
an  accounting  between  the  parties 
and  partition,  held,  that  G.,  by  his 
redemption,  did  not  obtain  abso- 
lute title  to  E's  interest,  but  held  it 
simply  in  trust  for  him  or  his 
assigns,  subject  to  the  payment  of 
the  amount  paid  to  redeem  and  of 
G.'s  judgment,  with  interest  on 
both;  and  this,  although  at  the 
time  of  the  redemption  the  twelve 
months  allowed  for  E.,  as  the 
judgmentdebtor,  to  redeem  had 
expired;  that  he  still  had  an  in- 
terest and  also  a  right  to  redeem 
under  his  agreement  with  M.f 
which  was  valid;  also,  that  the 
agreement  between  E.  and  G.,  in 
pursuance  of  which  the  judgment 
was  confessed,  was  valid.  Peek  v. 
Peck.  64 

1.  Defendant  was  part  owner  of  cer- 
tain real  estate  in  the  city  of  Brook- 
lyn which  was  incumbered  by  taxes 
and  assessments  levied  and  assessed 
during  the  period  from  1861  to 
1880,  and  sales  for  terms  of  years 
had  been  made  upon  some  oi  said 
taxes  and  assessments  to  G.,  W., 
McF.  and  the  said  city.    These 
sales   were   all   made   for    taxes 
assessed  prior  to  1878.    Defendant 
entered  into  an  agreement  with  B., 
plaintiff's  testator,  an  attorney,  to 
the  effect  that  the  latter  should 
institute  legal  proceedings  and  pro- 
cure a  final  and  permanent  judg- 
ment deciding  that  all  such  sales, 
taxes,  assessments,  etc.,  were  illegal 
and  void  and  constituted  no  lien  or 
incumbrance  upon  the  premises. 
Defendant  agreed  to  pay  B.  $1,500 
in  full  for  his  services  upon  the  re- 
covery of  such  final  judgment.   In 
an  action  upon  the  agreement  plain- 
tiff proved  a  judgment  in  a  parti- 
tion suit,  to  which  G.,  W.  and  McF. 
were  parties,  which  decided  that 
neither  of  them  had  any  interest 
or  lien  in  or  upon  the  premises, 
but  that  their  claims  under  said 
sales  were  null  and  void,  and  that 
B.  held  the  portion  of  the  premises 
set  off  to  him  free  and  clear  of  any 
estate,  lien  or  claim  of  the  parties 
to  the  action .    Plaintiff  also  proved 
that  prior  to  December  1,  1882,  G. 
paid  to  the  registrar  of  arrears  of 
said  city  a  sum  equal  to  sixty  per 
cent  of  the  assessed  value  of  the 
premises  under  the  provisions  of 
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the  act  of  1882  (§  1,  chap.  848, 
Laws  of  188*2),  providing  that  any 
person  owning  or  having  an  inter- 
est in  lands  in  said  city  upon  which 
the  unpaid  taxes  and  assessments 
shall  exceed  sixty  per  cent  of  the 
assessed  value,  might  extinguish 
the  same  by  paying  such  sixty  per 
cent.  Held,  that  the  proof  did  not 
authorize  a  recovery;  that  the  ob- 
taining of  a  judgment  by  B.,  ex- 
tinguishing the  hen  of  said  taxes 
and  assessments  and  binding  upon 
all  parties  interested  therein,  was  a 
condition  precedent  to  any  right  to 
compensation;  that  the  judgment 
proved  bound  only  the  parties 
thereto  and  left  the  taxes  and 
assessments  an  apparent  lien  and 
their  validity  open  to  dispute;  that 
conceding  the  payment  by  G.  ex- 
tinguished any  claim  the  city  might 
have  for  taxes  (as  to  which  quare), 
such  payment  was  not  within  the 
agreement;  that  the  question  was 
not  whether  defendant's  land  was 
lawfully  free  and  clear  from  taxes 
and  assessments,  but  whether  the 
plaintiff's  testator  had  obtained  a 
judgment  conclusively  establishing 
that  fact.    Barnard  v.  Broioer.  77 

8.  In  order  to  imply  a  covenant  in  a 
contract  under  seal,  a  manifest  and 
clear  intention  must  appear  in  the 
contract  that  one  of  the  parties 
shall  do  the  act  in  regard  to  which 
the  covenant  is  to  be  implied. 
Hombostel  v.  Kinney.  94 

9.  Plaintiff,  being  the  owner  of  a 
patent  for  a  process  for  treating 
tobacco,  by  an  instrument  under 
seal  executed  by  the  parties, granted 
to  defendant  K.  the  exclusive  right 
to  use  and  to  grant  to  others  the 
right  to  use  said  process  during  the 
continuation  of  the  patent  in  the 
manufacture  of  cigarettes.  Defend- 
ant agreed  to  pay  a  specified  royalty 
for  each  pound  of  tobacco  treated. 
The  contract  provided  that  if  said 
defendant  and  his  sub-licensees 
failed  to  use  said  process  in  the 
treatment  of  at  least  250,000  pounds 
of  tobacco  per  annum,  then  "  said 
exclusive  license  shall  cease,  de- 
termine and  be  forfeited,"  but  that 
in  such  event  K.  should  "  have  the 
license,  though  not  exclusive." 
Held,  that  a  covenant  could  not 

Siokels— Vol.  LXV.    89 


be  implied  on  the  part  of  K.  to 
treat,  at  least,  the  number  of  pounds 
specified  each  year  and  to  pay  the 
stipulated  royalty  thereon,  but  that 
he  was  simply  obligated  to  pay  the 
royalty  on  the  quantity  treated,  and 
if  it  fell  short  of  the  specified 
quantity,  the  exclusive  character 
of  the  license  ceased.  Id. 

10.  The  complaint  in  this  action  stated, 
in  substance,  among  other  things, 
that  plaintiff's  agent  in  France  for- 
warded a  cable  message  addressed 
to  "Mentor,  New  York,"  which 
message  was  intended  for  plaintiff; 
it  was  received  by  defendant,  a  cor- 
poration, whose  business  it  is  to 
transmit  and  deliver  messages  by 
sub-marine  cable  connected  with 
its  lines  of  wire;  that  said  defendant 
agreed  with  plaintiff  in  New  York 
that,  upon  receipt  of  such  a  mes- 
sage, it  would  promptly  deliver  the 
same  to  plaintiff  at  his  residence  in 
said  city;  that  plaintiff  then  offered 
to  pay  defendant  in  advance  for 
such  service,  but  defendant  declined 
to  receive  and  accept  such  payment ; 
that  defendant  received  such  mes- 
sage but  neglected  to  deliver  the 
game  as  agroed,  in  consequence 
whereof  plaintiff  suffered  loss,  etc. 
On  demurrer  to  said  complaint, 
7ield,  that  it  stated  a  good  cause  of 
action,  either  upon  the  contract 
made  by  defendant  with  plaintiff's 
agent  in  France,  or  upon  the  agree- 
ment with  plaintiff  in  New  York. 
Milliken  v.  W.  U.  Tel.  Co.         403 

11.  The  rule  that  a  principal  may 
maintain  an  action  upon  a  rjarol 
contract  made  by  his  agent  with  a 
third  person,  although  the  agency 
is  not  disclosed  at  the  time  of  mak- 
ing the  contract,  applies  in  actions 
against  telegraph  companies.     Id. 

12.  As  a  general  rule  the  law  will 
imply  a  promise  to  pay  for  valuable 
services  rendered  to  a  party  upon 
his  request.  Id. 

13.  In  an  action  for  partition  the 
complaint  alleged  title  in  plaintiff 
as  tenant  in  common  with  defend- 
ants and  as  one  of  the  heirs  of  a 
common  ancestor.  II.,  one  of  the 
defendants,  set  up  in  his  answer  as 
a  counter-claim,  a  parol  agreement 
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on  the  part  of  plaintiff  to  sell  and 
convey  to  him  her  interest;  that, 
relying  upon  said  agreement,  he 
went  into  possession  and  had  made 
valuable  improvements  and  asked 
for  specific  performance  thereof. 
There  was  no  averment  in  the  said 
answer  of  possession  adverse  to 
plaintiff  or  that  H.  had  ousted  her, 
and  there  was  no  proof  of  such 
possession  or  ouster.  The  proof 
tended  to  show  that  H.  went  into 
possession  either  as  administrator 
of  the  estate  of  the  common  ances- 
tor or  as  one  of  the  tenants  in  com- 
mon. Held,  that  the  possession  of 
H.  must  be  referred  to  his  right  as 
tenant  in  common,  and  so  did  not 
stand  in  the  way  of  the  maintenance 
of  the  action.  Wainman  v.  Samp- 
ton.  429 

14.  The  evidence  tended  to  show  that 
plaintiff's  agreement  to  sell  was 
upon  condition  that  all  the*  other 
heirs  would  agree  to  sell  upon  the 
same  terms.  Nothing  was  paid  by 
H.  thereon.  At  the  time  of  the 
commencement  of  the  action  all  of 
said  Jheirs  had  not  agreed  to  sell, 
and  it  did  not  appear  that  the  im- 
provements made  by  H.  were  of 
greater  value  than  the  income 
received  by  him.  Held,  that  the 
evidence  failed  to  sustain  the 
counter-claim.  Id. 

15.  It  seems  that  if  a  definite  and 
complete  oral  agreement  had  been 
made,  it  would  have  been  void 
under  the  statute  of  frauds,  as  no 
part  performance  was  shown.    Id. 

16.  The  statutes  authorizing  the 
mortgaging  of  the  franchises  of 
corporations  are  in  no  sense  con- 
tracts, on  the  part  of  the  state, 
with  the  purchasers  of  bonds  se- 
cured by  such  a  mortgage,  that  the 
statutory  provisions  existing  at  the 
time  of  the  execution  of  the  mort- 
gage for  the  incorporation  of  the 
purchasers  on  foreclosure  sale  shall 
remain  the  same.  People  ex  ret.  v. 
Cook.  443 

17.  It  seems  where  the  provisions  of 
corporate  agreements,  in  restraint 
of  competition,  tend  beyond  meas- 
ures of  self  protection  and  threaten 
the  public  good  in  a  distinctly 
appreciable  manner,  courts,  in  the 


exercise  of  their  equitable  powers, 
may  interfere  ;  but  should  not  do 
so  unless  the  apprehension  of  dan- 
ger to  the  public  interests  rests  on 
evident  grounds.  Leslie  v.  Loril- 
lard.  510 

18.  It  seems  that  no  contracts  are 
void,  as  being  in  general  restraint 
of  trade,  when  they  operate  simply 
to  prevent  a  party  from  engaging 
or  competing  in  the  same  business. 

Id. 

19.  Parol  evidence  is  admissible  to 
show  that  a  writing,  which  is,  in 
form,  a  complete  contract,  of 
which  there  has  been  a  manual 
tradition,  was  not  to  become  a 
binding  contract  until  the  perform- 
ance or  some  condition  precedent 
resting  in  parol.  Reynolds  v. 
Robinson.  654 

20.  It  seems ,  however,  this  rule  should 
be  cautiously  applied  to  avoid  mis- 
take or  imposition,  and  confined 
strictly  to  cases  clearly  within  its 
reason.  Id. 


CONVERSION. 

One  M.  and  defendant  entered  into  a 
contract  by  which  it  was  agreed 
that,  in  consideration  of  M.'s  exe- 
cuting to  defendant  his  notes  for 
$2,400,  secured  by  chattel  mort- 

fage  on  all  his  goods  and  chattels, 
erendant  would  cancel  certain 
notes  held  by  him  against  M., 
amounting  to  $980.78;  loan  to  him 
$600  and  pay  debts  of  his  to  the 
amount  of  $619.21  to  such  cred- 
itors as  M.  should  thereafter  desig- 
nate. It  was  also  agreed  M7, 
as  the  agent  of  plaintiff,  should  be 
allowed  to  sell  at  public  auction 
the  goods  on  credit,  defendant  to 
receive  all  cash  payments  and  notes 
taken  on  such  sale,  retain  out  of 
the  same  the  amount  of  M.'s  notes 
and  pay  over  to  him  any  surplus; 
defendant  to  be  allowed  $200  for 
his  services.  As  part  of  the  same 
transaction  M.  executed  the  notes 
and  the  chattel  mortgage,  which, 
however,  did  not  cover  all  his  per- 
sonal property,  and  defendant  can- 
celed the  notes  held  by  him;  the 
creditors  of  M.,  to  whom  payment 
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was  to  be  made  were  also  desig- 
nated. Defendant  subsequently 
advanced  the  $600  and  paid  the 
debts  as  agreed.  Plaintiff  O'M., 
as  sheriff,  ui*der  an  attachment  in 
an  action  by  plaintiff  B.  against  M. 
levied  on  the  mortgaged  property. 
Defendant  thereupon  took  and  sold 
the  same  under  his  mortgage.  In 
an  action  for  an  alleged  conversion, 
the  referee  found  that  there  was  no 
fraud,  in  fact,  as  against  M/s  cred- 
itors in  the  transaction.  Held,  that 
it  was  not  fraudulent  as  matter  of 
law,  and  the  action  was  not  main- 
tainable; that  said  transaction 
could  not  be  considered  as  a  gen- 
eral assignment  by  an  insolvent 
debtor,  and  so  void  because  it  re- 
served to  him  a  possible  surplus  at 
the  expense  of  unpaid  creditors 
and  a  right  to  subsequently  make 
preferences,  as  it  had  none  of  the 
elements  of  a  trust,  but  was  simply 
a  transfer  by  chattel  mortgage,  the 
consideration  for  which  was  evi- 
denced and  settled  by  the  outside 
agreement;  that  the  provision  for 
a  sale  on  credit  was  made  harmless 
by  the  stipulation  that  defendant 
should  take  the  credits  as  cash. 
Brown  v.  Guthrie.  435 

When  defendant  in  action  for 

conversion  can  defend  and  justify  un- 
der title  in  a  third  person. 

See  MuUins  v.  C  nickering.         513 


CORPORATIONS. 

1.  Where,  in  proceedings  to  condemn 
land  for  railroad  purposes,  it  ap- 
pears that  one  of  the  subscribers  to 
the  capital  stock  of  the  petitioner  is 
a  corporation,  and  that  its  subscrip- 
tion is  essential  to  make  up  the 
required  amount,  in  the  absence  of 
any  proof  it  may  not  be  presumed 
against  the  act  of  the  corporation 
and  its  payment  of  the  percentage 
required  that  it  acted  beyond  its 
powers.    In  re  R.  H.  <fc  L.  R.  R.  Co. 

119 

2.  Although,  as  a  general  rule,  bonds 
issued  by  a  corporation  for  the 
purpose  of  procuring  loans  and 
made  payable  to  bearer,  are  nego- 
tiable, when  such  instruments  con- 
tain special  stipulations  and  their 


payment  is  subject  to  contingencies, 
not  within  the  control  of  the  hold- 
ers, they  are  deprived  thereby  of 
the  character  of  negotiable  instru- 
ments, and  are  subject,  in  the 
hands  of  a  transferee,  to  any  de- 
fense existing  thereto  that  would 
be  available  if  they  were  still  held 
by  the  original  payee.  McClelland 
v.  N.  8.  R..  R.  Co.  469 

8.  To  be  negotiable  such  an  instru- 
ment must  provide  for  the  uncon- 
ditional payment  to  a  person  or 
order,  or  bearer,  of  a  certain  sum 
of  money,  at  a  time  capable  of 
exact  ascertainment.  Id. 

4.  In  actions  by  stockholders  of  cor- 
porations, which  assail  the  acts  of 
their  directors  or  trustees,  courts 
will  not  interfere  unless  the  corpo- 
rate powers  have  been  illegally  or 
unconscientiously  executed,  or  un- 
less it  be  made  to  appear  that  the 
acts  complained  of  were  fraudulent 
or  collusive  and  destructive  of  the 
rights  of  the  stockholders;  mere 
errors  of  judgment  are  not  sufficient 
as  grounds  for  equity  interference. 
Leslie  v.  LoriUard.  519 

5.  Within  the  limits  of  the  chartered 
authority  the  officers  of  a  corpora- 
tion have  the  fullest  power  to  regu- 
late its  concerns  according  to  their 
best  judgment.  Id. 

6.  It  seems  where  the  provisions  of 
corporate  agreements,  in  restraint 
of  competition,  tend  beyond  meas- 
ures of  self  protection  and  threaten 
the  public  good  in  a  distinctly  ap- 
preciable manner,  courts,  in  the 
exercise  of  their  equitable  powers,  4 
may  interfere;  but  should  not  do 
so  unless  the  apprehension  of 
danger  to  the  public  interests  rests 

'    on  evident  grounds.  Id. 

7.  It  seems  that  stockholders  may 
arrest,  by  suit,  a  course  of  deal- 
ing which  will  divert  the  assets  of 
a  corporation  to  purposes  not  au- 
thorized by  its  charter,  or  an  em- 
ployment of  its  statutory  powers 
for  the  accomplishment  of  purposes 
not  within  the  scope  of  their 
institution.  Id. 

8.  Plaintiff's  complaint  alleged,  in 
substance,  the  following  facts:    In 
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1873  the  O.  D.  S.  Co.  of  New  York, 
a  corporation  of  that  state,  was 
engaged  in  running  aline  of  steam- 
ships between  New  York  and  cer- 
tain ports  in  Virginia.  Defendant 
L.  was  president  and  director  of 
another  steamship  company,  the 
L.  8.  Co.,  and  had  entire  control 
of  it,  and,  for  the  purpose  of  ex- 
torting money  from  said  O.  D.  S. 
Co.  and  of  deceiving  its  directors 
and  causing  them  to  believe  that  a 
formidable  opposition  would  be 
established  against  it,  threatened 
and  did  cause  the  L.  B.  Co.  to 
put  on  and  run  a  line  of  steam- 
ships in  opposition  to  the  O.  D.  S. 
Co.,  and  continued  to  run  them, 
at  his  own  expense  and  at  a  great 
loss,  until  his  efforts  were  success- 
ful in  deceiving  the  officers  of  said 
company,  and  thereupon  it  entered 
into  an  agreement  with  L.  and  his 
company,  by  which,  in  considera- 
tion of  a  monthly  payment  to  be 
made  by  it  to  them,  they  agreed 
to  discontinue  running  their  ves- 
sels on  said  route,  and  that  they 
would  not  charter  or  sell  the  ves- 
sels, to  be  used  thereon.  In  1875 
defendant,  the  O.  D.  S.  Co.  of 
Delaware,  was  organized,  of  which 
company  plaintiff  is  a  stockholder. 
It  succeeded  to  the  business  and 
assumed  the  contracts  of  the  New 
York  company,  thelatter  company 
having  assigned  to  it  its  property. 
The  new  company  continued  mak- 
ing payments  to  L.  under  the  said 
contract  until  1878,  when  a  new 
contract  was  entered  into,  by  which 
the  former  one  was  canceled,  in 
consideration  of  the  payment  of  a 
gross  sum  by  the  now  company, 
and  its  agreement  to  make  certain 
monthly  payments  for  a  term  of 
five  years ;  L.  and  his  company 
agreeing  not  to  run  or  to  be  in  any 
way  interested  in  running  steam- 
ships in  opposition  to  the  new  com- 
pany. The  latter  company  made 
all  the  payments  called  for  under 
the  new  contract  up  to  August, 
1881,  when  further  payment  was 
restrained  in  an  action  brought  by 
plaintiff  In  1884  plaintiff  re- 
quested the  new  company  to  make 
no  more  payments  ana  to  com- 
mence an  action  for  the  cancellation 
of  the  contract  and  to  recover  back 
the  payments  made  under  it,  which 
request    was   refused.     L.    com- 


menced an  action  in  February,  1884, 
to  recover  the  payments  due  under 
the  second  contract,  which  the 
Delaware  company  did  not  intend 
to  defend.  Plaintiff  asked  for  an 
injunction  restraining  said  com- 
pany from  making  any  further 
payments,  and  L.  from  prosecuting 
his  action  for  the  cancellation  of 
the  contract,  also  for  repayment  by 
L.  of  all  moneys  received.  On  de- 
murrer to  the  complaint  by  L.  and 
the  L.  S.  Co.,  held,  that  it  did  not 
state  facts  constituting  a  cause  of 
action  as  against  them;  that  the 
contracts  set  forth  were  in  the 
power  of  the  corporations  to  make, 
were  not  void  as  unlawfully  re- 
straining trade  or  assailable  on  any 
grounds  of  public  policy;  and  as  no 
collusion  was  alleged  between  the 
New  York  company  and  the  de- 
fendants demurring ;  and  as  to  the 
second  contract,  there  was  no 
averment  of  any  deception  or  col- 
lusion, the  complaint  was  not  sus- 
tainable on  any  ground  of  fraud; 
also  that  if  the  action  was  to  be 
considered  as  a  controversy  be- 
tween a  stockholder  of  the  O.  D. 
S.  Co  and  its  directors  or  other 
stockholders,  it  was  one  with  which 
the  defendants  demurring  were 
not  concerned,  and  into  which  they 
should  not  be  brought.  Id. 

—  Chattel  mortgage  executed  by 
corporation,  when  valid,  although  not 
under  corporate  seal. 

JBeeLeinkaufv.  Caiman.  50 

See  Business  Corporations. 
Insurance  (Fibe). 
Insurance  (Life). 
Municipal  Corporations. 
Railroad  Corporations. 
Religious  Corporations. 
Telegraph  Companies. 


COSTS. 

1.  Where  the  probate  of  a  will  is,  in 
good  faith,  but  unsuccessfully, 
contested,  it  is  within  the  discretion 
of  the  surrogate  to  allow  costs  to 
the  contestant  (Code  of  Civil  Pro. 
§  2558),  and  his  refusal  so  to  do  is 
not  error.    In  re  Mondorf.         450 

2.  A  Surrogate's  Court  has  power,  in 
its  discretion,  to  award  costs  agains  t 
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an  unsuccessful  proponent  of  a 
will,  in  favor  of  one  or  more  of  the 
contestants,  and  the  exercise  of  this 
discretion  is  not  reviewable  here. 
Vollyer  v.  CMyer.  481 

8.  Plainti fits'  complaint  alleged,  in 
substance,  that  they  and  defendant 
were  the  owners  of  adjoining  prem- 
ises and  buildings;  that  defendant 
had  trespassed  upon  their  premises 
by  inserting  stove  pipes  into  their 
chimneys  and  thereby  causing 
damage.  The  answer  admitted  the 
averments  as  to  ownership,  but 
denied  the  trespass  and  injury,  and 
alleged  that  the  wall  between  the 
two  buildings  is  a  party- wall,  stand- 
ing partly  on  each  lot,  and  that  the 
chimney  into  which  the  stove  pipe 
holes  open  is  the  common  property 
of  both  parties.  Held,  that  a  claim 
of  title  to  real  property  did  not 
arise  upon  the  pleadings,  within 
the  meaning  of  section  8228  of  the 
Code  of  Civil  Procedure;  and,  that 
a  recovery  of  nominal  damages  did 
not  entitle  plaintiffs  to  costs.  Dun- 
ster  v.  Kelly.  558 

4.  It  seems  the  section  requires  the 
existence  in  the  pleading  of  a  claim 
of  title  to  realty  which,  if  proved, 
will  defeat  or  maintain  the  action 
as  the  case  may  be.  Id. 

5.  The  costs  in  proceedings  upon  a 
reference,  under  the  statute,  of  a 
claim  against  the  estate  of  a  deceased 
person  are  not  controlled  by  the 

? revisions  of  the  Code  of  Civil 
Tocedure  (§§  1835,  1836),  in  refer- 
ence to  costs  in  an  action  against 
an  executor  or  administrator  in  his 
representative  capacity,  and  the 
court  has  power  to  award  costs, 
although  the  claim  was  not  pre- 
sented "  within  the  time  limited  by 
a  notice  published,  as  prescribed  by 
law,  requiring  creditors  to  present 
their  claims. "  Denisey.  Dentee.  582 


COUNTIES. 
See  Seneca  (County  of). 

COURTS. 

See  Court  of  Appeals. 

Marine  Court  (City  op  New 
York). 


*,  Supreme  Court. 
Surrogate's  Court. 


COURT  OP  APPEALS. 

The  power  to  grant  a  new  trial  on 
appeal  from  a  iudgmentof  convic- 
tion in  a  capital  case,  vested  in  this 
court  by  the  act  of  1887  ((.hap. 
493,  Laws  of  1887),  is  the  same  as 
that  theretofore  vested  in  the  Su- 
preme Court;  the  act  does  not  con- 
fer any  new  power  not  previously 
exercised  by  that  court,  or  author- 
ize its  exercise  upon  other  or  differ- 
ent considerations  than  those  which 
formerly  governed  said  court  in 
similar  cases.  In  determining, 
therefore,  whether  a  new  trial 
should  be  granted  under  said  stat- 
ute, it  is  not  the  province  of  this 
court  to  review  and  determine  con- 
troverted questions  of  fact  arising 
upon  conflicting  evidence.  The 
jury  is  the  ultimate  tribunal  in 
such  a  case,  and  with  its  decision 
the  court  may  not  interfere  unless 
it  reaches  the  conclusion  that  injus- 
tice has  probably  been  done.  Peo- 
ple v.  Cxgnarale.  23 

Power  of  court  to  modify  judg- 
ment on  appeal. 
See  Born  v.  Schrenkeisen.  55 

See  Appeal. 


COVENANTS. 

1 .  In  order  to  imply  a  covenant  in  a 
contract  under  seal,  a  manifest  and 
clear  intention  must  appear  in  the 
contract  that  one  of  the  parties 
shall  do  the  act  in  regard  to  which 
the  covenant  is  to  be  implied. 
Hornbostel  v.  Kinney  94 

2.  It  seems  where  A.  and  wife  con- 
veyed to  B.  certain  premises  owned 
by  A.  by  deed  absolute  on  its  face, 
containing  a  covenant  on  the  part 
of  the  grantee  to  assume  and  pay 
certain  incumbrances  on  the  prem- 
ises, but  which  deed  was,  in  fact, 
given  simply  as  security  for  debts 
owing  by  A.  to  B.,  and  B.  there- 
after, without  having  paid  the  in- 
cumbrances, conveyed  the  premises 
by  quit-claim  to  A.'s  wife  upon  her 
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agreement  to  pay  the  indebtedness 
of  A.  and  without  other  considera- 
tion; and  subsequently  upon  fore- 
closure of  one  of  the  prior  incum- 
brances B.  became  the  purchaser, 
that  he  did  not  thereby  become 
liable  to  the  wife  for  the  amount 
of  the  prior  incumbrances;  that  as 
B.'s  deed  was  simply  a  mortgage, 
and  the  covenant  to  pay  the  incum- 
brances, only  an  agreement  to  make 
further  advances  on  the  security  of 
the  land,  and  having  released  his 
mortgage  by  deed  to  one  of  the 
mortgagors,  and  so  released  the 
consideration  for  the  covenant  and 
the  security  which  supported  it, 
said  mortgagor  had  no  right  of 
action  upon  the  covenant.  Oole  v. 
Cole.  fcJO 


CREDITOR'S  SUIT. 

1.  While  an  assignment  for  the  bene- 
fit of  creditors  remains  in  force, 
the  right  to  assail  previous  convey- 
ances executed  by  the  assignor,  on 
the  ground  that  they  are  fraudulent 
as  against  creditors,  rests  not  in  the 
creditors  themselves  but  in  the  as- 
signee. (Chap.  814,  Laws  of  1858.) 
Loos  v.  Wilkinson.  195 

2.  It  is  only,  however,  by  virtue  of  a 
valid  assignment  that  the  assignor 
acquires  that  right.  Id. 

8.  The  provision  of  the  Revised 
Statutes  (2  R.  S.  137,  §  1),  declar- 
ing void  every  conveyance  or  as- 
signment made  to  hinder,  delay 
and  defraud  creditors  is"  still  in 
force,  notwithstanding  the  various 
acts  relating  to  voluntary  assign- 
ments for  the  benefit  of  creditors, 
and  if  an  assignment  be  made  with 
such  a  fraudulent  intent,  it  maybe 
set  aside  at  the  suit  of  judgment- 
creditors.  ,  Id. 

4.  In  assailing  the  assignment  it  is 
only  necessary  to  establish  the 
fraudulent  intent  of  the  assignor; 
and  if  this  be  shown  the  assignment 
is  void,  and  the  assignee,  however 
innocent  he  may  be  of  the  fraud, 
will  not  be  permitted  to  act  under 
it,  and  the  creditors  may  then  pur- 
sue their  remedies  as  if  the  assign- 
ment had  not  been  made.  Id. 


5.  In  an  action  by  judgment-creditors 
to  set  aside,  as  fraudulent,  an  assign- 
ment for  the  benelit  of  creditors 
and  a  prior  deed  and  mortgage 
executed  by  the  debtors  to  their 
brother,  it  appeared  that  the  deed 
was  not  recorded;  that  all  the  prop- 
erty granted  remained  in  the  pos- 
session of  the  grantees,  who  col- 
lected and  used  the  rents  therefrom 
as  they  had  before,  until  the  execu- 
tion of  the  assignment;  that  the 
property  continued  to  be  assessed 
to  them,  and  they  insured  it  in 
their  own  names  without  any  no- 
tice to  the  tenants,  assessors  or  un- 
derwriters of  the  change  of  title. 
Plaintiffs  were  permitted  to  prove, 
under  objection  and  exception,  de- 
clarations of  the  grantors,  who 
were  brokers,  made  to  their  de- 
positors, intermediate  the  execu- 
tion of  the  deed  and  the  assign- 
ment, to  the  effect  that  they  owned 
the  property.  Held,  no  error;  also, 
that  the  declarations  were  not  only 
competent  against  the  persons 
making  them,  but  generally  against 
all  the  defendants.  Id. 

6.  It  was  claimed  by  the  defendants 
that  the  consideration  for  the  deed 
was  a  balance  due  on  a  bond  then 
held  by  the  grantee  executed  by  the 
grantors.  The  question  as  to 
whether  the  bond  was  ever  a  sub- 
sisting obligation  and  whether 
there  was  anything  due  thereon 
was  litigated  on  the  trial.  It  ap- 
peared that  the  grantors  kept  books 
of  account  as  bankers,  in  which 
their  financial  transactions  were 
entered.  Upon  the  trial  plaintiffs 
were  permitted  to  show,  under  ob- 
jection and  exception,  that  those 
books  contained  no  entry  of  in- 
debtedness of  the  grantors  to  the 
grantee  upon  the  bond  or  any  other 
indebtedness.  Held,  no  error.    Id. 

7.  It  was  claimed  on  the  part  of  the 
plaintiffs,  as  one  of  the  badges  of 
fraud,  that  a  large  amount  of  furni- 
ture in  the  houses  of  the  assignors 
and  belonging  to  them  was  with- 
held from  the  assignee  and  from 
the  inventory.  The  defendants 
claimed  that  the  furniture  be- 
longed to  the  wives  of  the  as- 
signors. Plaintiffs  were  permitted 
to  prove  declarations  of  one  of  the 
assignors  to  the  effect  that  a  certain 
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piece  of  furniture  in  his  house  was 
purchased  by  him  in  England.  It 
was  not  disputed  but  that  he  did 
purchase  the  furniture,  and  he 
testified  that  he  did  so,  but  with 
his  wife's  money.  Held,  that  if 
the  evidence  was  incompetent  it 
was  not  harmful;  and  so,  no 
ground  for  reversal.  Id. 

8.  The  trial  court  held  that  the  cred- 
itors were  entitled  to  the  rents  and 
profits  of  the  real  estate  accruing 
after  the  grantee  took  possession 
and  directed  the  grantee  to  account 
therefor.  Held,  no  error;  that  the 
deed  having  been  set  aside  as 
fraudulent  and  void,  the  grantee 
had  no  title  as  against  plaintiffs  to 
the  rents  received  by  him.         Id. 


CRIMINAL  TRIAL. 

1.  Upon  the  trial  of  an  indictment 
for  murder  in  the  first  degree  it 
appeared  that  upon  a  former  trial 
defendant  pleaded  not  guilty,  a 
jury  was  impanneled  and  sworn, 
and  at  the  conclusion  of  the  case 
on  the  part  of  the  prosecution 
defendant,  with  the  consent  of  the 
district- attorney,  withdrew  her 
plea  and  pleaded  guilty  of  murder 
in  the  second  degree,  which  plea 
was  accepted  by  the  court,  but  no 
sentence  was  pronounced.  On  a 
subsequent  day  on  application  of 
the  defendant,  the  district-attorney 
assenting  thereto,  the  court  per- 
mitted the  plea  to  be  withdrawn 
and  defendant  again  pleaded  not 
guilty,  and  under  this  plea  the  trial 
was  had.  Held,  that  the  with- 
drawal of  the  plea  of  guilty  of 
murder  in  the  second  degree  in- 
volved a  waiver  of  the  benefit  of 
the  implication  which  existed,  so 
long  as  the  plea  remained,  of  an 
acquittal  of  the  higher  crime,  and 
it  ceased  to  be  a  defense.  People 
v.  Cignarale.  23 

2.  It  seems  that  the  defense  of  former 
acquittal  must  be  pleaded,  and  in 
the  absence  of  a  plea,  the  question 
cannot  be  raised.  Id. 

3.  Upon  the  trial  of  an  indictment 
for  murder  in  the  first  degree  it 
appeared  that  the  homicide  was 


committed  while  the  defendant 
was  attempting  to  escape  from  jail 
where  he  was  confined  upon  a 
charge  of  felony.  Defendant  ob- 
jected to  the  admission  in  evidence 
of  the  commitments,  under  which 
he  was  held,  on  the  ground  that 
they  "did  not  comply  with  the 
Code  of  Criminal  Procedure  and 
the  justice  had  no  right  to  issue 
them."  It  had  been  proved  that 
the  justice  issuing  them  was  an 
acting  justice  of  the  peace.  One 
of  the  commitments  recited  that 
defendant  was  held  on  a  charge  of 
"burglary  in  the  third  degree," 
another  that  he  was  held  upon  a 
charge  of  "grand  larceny  in  the 
first  degree."  Held,  these  state- 
ments were  a  substantial  compli- 
ance with  the  provision  of  said 
Code  (§  214),  requiring  the  nature 
of  the  crime  to  be  brieflv  stated  in 
a  commitment;  that  a  reference  to 
the  statutory  definition  of  the  crime 
showed,  with  sufficient  clearness 
and  precision  for  the  purpose  in 
view,  the  nature  of  the  crime. 
People  v.  Johnson.  134 

4.  Also,  held,  that  it  was  not  incum- 
bent on  the  part  of  the  People,  in 
order  to  make  out  a  prima  facie 
case,  that  defendant  was  lawfully 
restrained  of  his  liberty  upon  a, 
charge  of  felony,  to  put  in  evi- 
dence the  proceedings  upon  the 
examination  of  defendant;  that  it 
was  sufficient  to  show  that  he  was 
arrested  upon  a  warrant  issued  by 
competent  authority, was  examined 
before  a  duly  authorized  magis- 
trate upon  the  charge  therein  con- 
tained, was  held  to  answer,  and 
that  commitment  was  made  and 
delivered  to  the  sheriff;  that  juris- 
diction in  the  magistrate  over  the 
subject-matter  and  the  person 
having  been  established,  he  had 
authority  to  make  the  commitment, 
and  the  recitals  therein  contained 
are  presumptive  evidence  of  the 
facts  stated.  Id. 

5.  Also,  held,  that  as  the  evidence 
showed  that  the  death  charged  was 
caused  by  the  act  of  defendant 
while  he  was  attempting  to  escape 
from  jail  where  he  was  confined 
under  said  commitments,  it  legally 
tended  to  establish  that  the  death 
occurred  while  defendant  was  at- 


712 


INDEX. 


tempting  to  commit  a  felony  (Penal 
Code,  £§  685,  686);  and  so  that  he 
was  guilty  of  the  crime  of  murder 


in  the  first  degree. 
§  188,  subd.  3.) 


(Penal  Code, 
Id. 


6.  Subsequent  to  the  trial,  a  motion 
Utwas  made  on  behalf  of  defendant 

upon  affidavits  to  set  aside  the 
verdict  upon  the  allegation  of  ir- 
regularities on  the  part  of  the  jury 
during  the  trial,  i.  e.,  that  the  jury 
were  allowed  to  view  the  scene  of 
the  crime  without  having  first  ad- 
ministered to  the  officers  attending 
them  the  oath  prescribed  by  the 
Code  of  Criminal  Procedure 
($  412),  and  that  members  of  the 
jury,  while  engaged  in  making 
such  view,  received  information 
from  the  officers  as  to  the  location 
of  the  cells  occupied  by  the  prison- 
ers attempting  to  escape,  etc.  All 
the  facts  were  known  to  the 
prisoner's  counsel  and  were  not 
brought  to  the  attention  of  the 
court  or  objected  to,  and  said  coun- 
sel assented  that  the  jury  should 
view  the  scene  of  the  crime.  The 
motion  was  denied.  Held,  no 
error;  that  the  court  had  authority 
to  permit  the  jury  to  take  the  view; 
that  the  omission  of  the  oath  to 
the  officers  was  an  irregularity 
merely,  which  could  be  waived  by 
defendant,  and  was  waived  by  the 
consent  of  his  counsel  that  the  view 
nhould  be  taken,  and  by  his  omis- 
sion to  object  or  to  call  attention  of 
the  court  to  the  omission  of  the 
oath.  Id. 

7.  Such  a  motion  is  addressed  to  the 
sound  discretion  of  the  trial  court 
(Code  of  Crim.  Pro.  §  465),  and 
the  exercise  of  that  discretion  is 
not  reviewable  here,  unless  it  ap- 
pears that  it  has  been  abused  to  the 
prejudice  of  defendant.  Id. 

8.  Upon  the  trial  of  an  indictment 
for  seduction,  under  promise  of 
marriage,  the  testimony  of  the 
prosecutrix  was  to  the  effect  that 
the  crime  was  committed  in  July, 
and  that  defendant  thereafter  had 
frequent  intercourse  with  her  until 
December.  The  prosecution  was 
permitted  to  show,  under  objection 
and  exception,  that  the  prosecutrix 
had  a  child  in  August  of  the  next 
year.    Held,  error;  that  the*  evi- 


dence did  not  tend  to  corroborate 
the  testimony  of  the  female  as  to 
the  commission  of  the  crime 
charged,  as  it  did  not  tend  to  show 
illicit  intercourse  thirteen  months 
before  the  birth  of  the  child.  Pto- 
ple  v.  Kearney.  188 

9.  It  seems  that  on  such  a  trial  cor- 
roboration of  the  testimony  of  the 
female  as  to  her  previous  chastity, 
or  that  she  was  unmarried,  is  not 
required.  Id. 

10.  Every  statutory  provision  in- 
tended for  the  benefit  of  the  defend- 
ant in  a  criminal  action  confers  a 
substantial  right  which  may  not 
be  disregarded  without  his  consent 
People  v.  McQuade.  284 

11.  The  provision  of  the  Code  of 
Criminal  Procedure  (§  885),  declar- 
ing that  "  challenges  to  an  indi- 
vidual juror  *  *  *  must  be 
taken  first  by  the  People  and  then 
by  the  defendant "  is  imperative, 
and  not  directory  merely;  it  is  not 
a  mere  rule  of  procedure,  but  is  a 
right  secured  to  the  defendant 
which  is  matter  of  substance,  and 
so  is  not  within  the  provision 
(§  542)  authorizing  the  appellate 
court  in  a  criminal  case  to  disre- 
gard "  technical  errors  or  defects 
which  do  not  affect  the  substantial 
rights  of  the  parties."  Id. 

12.  Where,  therefore,  upon  a  crimi- 
nal trial  neither  party  exercised  the 
right  of  peremptory  challenge 
until  after  the  box  was  full,  when 
the  district  attorney  challenged 
peremptorily  certain  of  the  jurors, 
and  others  having  been  selected  to 
take  their  places,  he  declared  him- 
self content,  and  after  the  defend- 
ant had  exercised  his  right  the 
prosecution,  against  the  objection 
and  exception  of  the  defendant, 
was  permitted  to  challenge  per- 
emptorily other  jurors  who  were 
in  the  box  when  the  district  attor- 
ney declared  himself  content. 
Ildd,  error;  and  that  the  error  was 
a  substantial  one  requiring  a  re- 
versal. Id. 

18.  It  teems  that  under  the  provision 
of  said  Code  (§  455),  explicitly 
confining  exceptions  which  may  be 
taken  by  a  defendant  on  the  trial 
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of  an  indictment,  in  allowing  or 
disallowing  a  challenge  to  a  juror 
for  actual  bias,  to  exceptions  made 
to  the  decision  of  the  court  on 
matter  of  law,  the  decision  of  the 
trial  court  on  the  question  of  the 
indifferency  of  a  juror  is  not  re- 
viewable except  in  the  absence  of 
any  evidence  to  support  it;  and  so, 
where  the  challenge  is  overruled, 
the  decision  may  not  be  reviewed 
unless  the  evidence  discloses  a  con- 
dition of  mind  on  the  part  of  the 
juror  which,  as  matter  of  law, 
renders  him  incompetent  for  actual 
bias.  Id. 

14.  Notwithstanding  the  provision 
of  said  Code  (§  376),  declaring  that 
an  existing  opinion  or  impression 
as  to  the  guilt  or  innocence  of  the 
defendant  in  a  criminal  trial  shall 
not  be  a  sufficient  ground  of  chal- 
lenge to  a  juror  if  he  can  declare, 
on  oath,  his  belief  that  such  opin- 
ion or  inference  will  not  influence 
his  verdict,  and  that  he  can  render 
an  impartial  verdict  according  to 
the  evidence,  an  existing  opinion, 
by  a  person  called  as  a  juror,  of 
the  guilt  or  innocence  of  the 
accused  is  prima  Jacie  a  disqualifi- 
cation, and  the  declaration  re- 
quired of  the  juror  to  avoid  the 
objection  must  be  certain  and  un- 
equivocal. Id. 

15.  It  is  not  enough  that  there  are 
detached  statements  which,  if  alone 
considered,  would  seem  to  meet  the 
statutory  requirement,  if,  on  con- 
struing the  whole  statement,  it  is 
apparent  that  the  juror  is  not  able 
to  express  an  absolute  belief  that 
his  opinion  will  not  influence  his 
verdict,  he  is  disqualified.  Id. 

16.  Where,  therefore,  a  person  called 
as  a  juror,  on  a  challenge  for  bias, 
testified  in  substance,  that  he  had 
an  opinion  as  to  the  guilt  of  the 
accused,  which  amounted  to  a  con- 
viction, founded  upon  a  careful 
perusal  of  the  testimony  given  on 
a  former  trial,  and  where  his  de- 
claration of  his  belief  that  he  could 
render  an  impartial  verdict  was 
not  absolute,  but  was  qualified  by 
a  doubt.  Held,  that,  as  matter  of 
law,  the  overruling  of  the  challenge 
was  error;  and  that  the  error  was 
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not  cured  by  the  fact  that  the  de. 
fendant  had  not  exhausted  his 
peremptory  challenges  and  might 
have  excluded  the  juror.  Id- 

17.  The  provision  of  said  Code  (§  455, 
sub.  2),  permitting  exceptions  to  be 
taken  to  a  decision  "  allowing  or 
disallowing  such  challenge,"  is  not 
limited  to  exceptions  to  rulings  as 
to  jurors  who  participated  in  the 
verdict.  It  does  not  permit  an  ex- 
ception to  a  ruling  admitting  or 
rejecting  testimony  on  a  trial  or  the 
challenge,  except  where  the  chal- 
lenge is  overruled  and  the  juror 
participates  in  the  verdict,  but 
permits  an  exception  to  the  errone- 
ous rejection  of  a  juror,  and  such 
an  exception  is  reviewable  on 
appeal.  Id. 

18.  Under  said  Code  (§  485),  proceed- 
ings on  challenges  to  jurors  who 
participated  in  the  verdict  must  be 
incorporated  in  the  iudgment-roll, 
and  the  decision  made  thereon  may 
be  reviewed  on  exceptions  as  of 
course;  but  if  the  defendant  desires 
a  review  of  his  exceptions  where 
the  challenge  was  sustained,  he 
must  incorporate  them  in  a  bill  of 
exceptions  to  be  settled  and  an- 
nexed to  the  roll.    (§456.)         Id. 

19.  As  to  whether  the  erroneous  ex- 
clusion of  a  single  juror  from  the 
panel  by  mistake  or  inadvertence, 
where  it  can  be  fairly  inferred  that 


no  injury  resulted  to  the  defendant, 
may  be  disregarded,  quaere.        Id. 

20.  The  fact  that  a  person  called  as 
a  juror  is  well  acquainted  with  one 
of  the  counsel  for  the  defendant, 
and  had  advised  with  him  on  some 
occasion  not  connected  with  the 
case  on  trial,  is  not  a  cause  of  chal- 
enge  for  bias  (Code  of  Crim.  Pro. 
§§  376.  377,  878),  and  the  exclusion 
of  a  juror  on  such  a  ground  is 
error,  for  which  an  exception  lies. 

Id. 

21.  Upon  the  trial  of  an  indictment 
for  bribery,  it  was  alleged,  on  the 
part  of  the  prosecution,  that  de- 
fendant, as  a  member  of  the  board 
of  aldermen  of1  the  city  of  New 
York,  in  combination  with  other 
members  of  the  board  and  for  a 
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sum  of  money  paid  to  them  for  their 
votes,  voted  for  a  resolution  grant- 
ing to  a  street  railroad  corporation 
the  right  to  lay  its  tracks  on  Broad- 
way in  said  city.  The  prosecution 
was  allowed  to  prove,  under  objec- 
tion and  exception,  that  another  of 
the  aldermen,  alleged  to  have  been 
engaged  in  the  conspiracy,  had 
been  indicted  for  bribery  and  had 
not  been  brought  to  trial;  also,  that 
four  persons  implicated  in  the 
bribery  were  at  the  time  of  the 
trial,  and  for  some  time  previous 
thereto,  had  been  out  of  the  juris- 
diction and  were  residing  in  Can- 
ada. This  proof  was  offered  as 
corroborative  of  two  of  the  alleged 
conspirators  who  had  been  called 
as  witnesses  for  the  prosecution 
and  had  testified  to  facts  showing 
the  commission  of  the  crime 
charged.  Held,  that  the  evidence 
was  incompetent  for  this  or  any 
other  purpose.  Id. 

22.  While  the  acts  and  declarations 
of  a  co-conspirator,  done  in  fur- 
therance and  execution  of  the  com- 
mon design,  are  admissible  against 
a  conspirator  on  trial  for  the  com- 
mon offense,  when  the  conspiracy  is 
at  an  end  and  its  purpose  accom- 
plished or  abandoned,  no  subse- 
quent act  or  declaration  of  one  of 
the  conspirators  is  admissible 
against  another.  Id. 

23.  Defendant  proved  that  one  of  the 
conspirators  so  testifying  for  the 
prosecution  had  been  called  as  a 
witness  before  a  committee  of  the 
state  senate  some  two  years  after 
the  accomplishment  of  the  alleged 
conspiracy,  and  had  then  denied, 
under  oath,  the  existence  of  the 
facts  testified  to  by  him  on  the 
trial.  The  prosecution  was  per- 
mitted to  prove,  under  objection 
and  exception,  that  just  before  his 
examination  before  said  committee 
he  had  a  consultation  with  another 
of  the  alleged  conspirators  and  was 
directed  by  the  latter  as  to  how  he 
should  testify.    Held,  error.       Id. 

24.  On  the  trial  of  an  indictment  for 
manslaughter,  it  appeared  that  de- 
fendant was  a  member  of  the  police 
force  of  the  village  of  W.  T.,  and 
while  patrolling  his  beat  at  night, 
dressed  in  citizen's  clothes,  he  fired 


his  pistol  twice  at  one  D. ,  wounding 
him  and  thereby  causing  his  death. 
Defendant  testified  that  he  saw  a 
man  running  through  the  streets, 
and,  after  calling  upon  him  three 
times  to  stand,  without  effect,  he 
pulled  out  his  revolver  and  shot, 
as  he  supposed  towards  the  ground, 
and  as  the  man  continued  running 
he  fired  again  towards  the  ground. 
Defendant  also  swore  that  a  gang 
of  thieves  had  been  operating  in 
that  ward  for  four  or  five  weeks, 
and  as  he  saw  D.  running  he  sup- 
posed it  was  one  of  that  gang.  It 
appeared  that  D.  was  a  good  citizen 
returning  from  lawful  business  to 
his  home.  At  the  close  of  the 
People's  case  a  motion  was  made 
for  an  acquittal,  which  was  denied. 
Held,  no  error.  People  v.  McCarthy. 

309 

25.  The  indictment  in  two  separate 
counts  charged  the  defendant  with 
manslaughter  in  the  first  degree, 
committed  under  different  circum- 
stances; in  a  third  count  the  charge 
was  manslaughter  in  the  second 
degree  bv  discharging  his  pistol 
"  in  a  culpably  negligent  manner  " 
in  the  direction  or  I),  the  person 
killed.  At  the  commencement  of 
the  trial  defendant's  counsel  asked 
the  court  to  instruct  the  district 
attorney  to  elect  which  count  he 
would  proceed  on,  and  at  the  close 
of  the  evidence  for  the  prosecution, 
and  again  upon  all  the  evidence, 
that  he  be  directed  to  elect  on  which 
count  a  conviction  was  asked. 
These  requests  were  denied.  Held, 
no  error;  that  if  more  than  one 
crime  was  charged,  except  as  per- 
mitted by  the  Lode  of  Criminal 
Procedure  (§  279),  the  only  remedy 
was  bv  demurrer  (§§  324,  331 );  but 
that,  in  any  event,  such  a  request 
is  an  appeal  to  the  discretion  of  the 
court,  and  a  denial  of  the  applica- 
tion cannot  be  successf  ully  assigned 
as  error.  Id. 

26.  The  jury  rendered  a  verdict  of 
guilty  specifically  of  "  man- 
slaughter in  the  second  degree." 
Held,  that  this  was  equivalent  to  a 
verdict  of  not  guilty  of  the  crime 
charged  in  the  first  and  second 
counts  of  the  indictment.  Id. 

27.  The    mother    of   the   deceased 
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testified  that  defendant  followed 
her  son  and  came  to  her  house,  and 
in  the  presence  of  her  son  and  her- 
self, had  a  conversation  at  the  door 
in  respect  to  the  matter,  which 
conversation  she  narrated,  and  said 
her  son  got  up  "and  went  in" 
while  she  was  talking  with  defend- 
ant. She  was  subsequently  recalled 
and  permitted  to  testify,  under  a 
general  objection  and  exception,  as 
to  what  her  son  said  after  he  went 
into  the  house.  Defendant  moved 
to  strike  out  the  last  statement  as 
incompetent  and  improper.  The 
witness  then  stated  that  the  state- 
ment was  made  to  her  half  an  hour 
after  the  defendant  had  gone.  The 
motion  to  strike  out  was  granted. 
Held,  that  if  there  was  error  in  the 
overruling  of  defendant's  objection, 
it  was  cured  by  granting  his  mo- 
tion. Id. 

28.  The  court,  after  stating  the  ac- 
cusation and  reading  the  statute  to 
the  jury,  charged  that  the  People 
must  establish  their  case  beyond 
a  reasonable  doubt,  and  that  to 
justify  the  killing,  defendant  must 
satisfy  them  if  they  found,  as  mat- 
ter of  fact,  that  the  killing  was 
done  by  him,  that  he  was  justified 
in  the  act.  Defendant's  counsel 
excepted  to  the  last  clause  and 
asked  the  court,  "  in  that  connec- 
tion, to  charge  that  the  burden  of 
proof  is  on  the  People  all  through; 
that  the  defendant  is  not  obliged 
to  satisfy  the  jury  of  anything," 
and  the  court  so  charged.  Held, 
that  the  exception  was  untenable; 
that  if  an  excuse  for  the  homicide 
existed  it  could  not  be  presumed; 
that  while  the  burden  of  proving 
the  accusation  was  upon  the  prose- 
cution, the  burden  of  justifying 
the  use  of  a  deadly  weapon  was  on 
defendant.  Id. 

29.  On  the  trial  of  an  indictment 
under  the  provision  of  the  Penal 
Code  (§  383),  declaring  that  "no 
citizen  of  this  state  can,  by  reason 
of  race,  color  or  previous  condition 
of  servitude,  be  excluded  from  the 
equal  enjoyment  of  any  accommo- 
dation, facility  or  privilege  fur- 
nished by  *  *  *  owners,  man- 
agers or  lessees  of  theaters  or  other 
places  of  amusement,"  it  appeared 
that,  on  the  day  named,  there  was 


an  exhibition  given  at  a  skating 
rink;  that  tickets  of  admission 
were  sold  by  agents  of  the  proprie- 
tors at  the  office  on  the  premises, 
but  persons  who  had  not  procured 
tickets  were  admitted  on  payment, 
at  the  door,  of  the  charge  for  ad- 
mission; that  during  the  evening 
certain  colored  men  made  applica- 
tion at  the  office  for  tickets,  but  that 
said  agents,  acting  in  accordance 
with  defendant's  instructions,  re- 
fused to  sell  to  them  because  they 
were  persons  of  color.  Held,  that 
this  proof  was  sufficient  to  estab- 
lish the  averment  that  said  persons 
were  excluded  from  the  rink;  that 
the  refusal  to  sell  the  tickets  pro- 
vided by  defendant  as  evidence  of 
the  right  of  persons  having  them  to 
admission,  based  upon  the  ground 
stated,  justified  the  applicants  in 
supposing  and  the  jury  in  finding 
that  defendant  intended  to  and  did 
exclude  them.  People  v.  King.  418 

30.  Upon  the  trial  of  an  indictment 
under  the  excise  law  (§  13,  chap. 
628,  Laws  of  1857,  amended  by 
chap.  856,  Laws  of  1869),  for  selling 
liquor  without  a  license,  it  is  not 
necessary  to  establish  that  the  of- 
fense charged  was  committed  on 
the  very  day  laid  in  the  indictment ; 
time  is  not  of  the  essence  of  the 
crime.     People  v.  Krank.  488 

31.  A  conviction  is  proper  under 
such  an  indictment,  although  the 
proof  shows  that  the  sale  was  on  a 
Sunday.  The  fact  that  the  law 
makes  special  provision  for  the 
punishment  of  a  sale  on  a  Sunday, 
whether  the  accused  has  a  license 
or  not  (§  21,  as  amended  by  chap. 
549,  Laws  of  1873),  has  not  so  al- 
tered the  general  provision  pro- 
hibiting sales  without  a  license  as 
to  render  it  inapplicable  to  a  sale 
on  that  day.  Id. 


DAMAGES. 

1.  Where  a  pledgee  of  corporate 
stock,  acting  in  good  faith  and  un- 
der an  honest  mistake,  converts  it 
by  an  unauthorized  sale  thereof  and 
iefuses  to  replace  it  on  demand,  it 
is  the  duty  of  the  owner  to  replace 
it  himself  within  a  reasonable  time 
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after  notice  of  sale,  and  the  proper 
measure  of  damages  for  the  conver- 
sion is  the  highest  market-price 
during  such  reasonable  time. 
Wright  v.  Bank  of  Metropolis.    237 

2.  The  rule  in  this  respect  is  the 
same,  whether  the  pledgee  is  a 
broker,  who  purchased  and  was 
carrying  the  stock  on  a  margin 
for  a  customer,  or  whether  the 
owner  had  paid  in  full  for  the  same 
and  was  holding  it  as  an  investment. 

Id. 

8.  As  to  what  is  a  reasonable  time, 
is,  where  the  facts  are  undisputed, 
a  question  of  law  for  the  court.    Id. 

4.  A  negligent  omission  of  an  as- 
signee for  the  benefit  of  creditors, 
to  assail  fraudulent  transfers  of 
property  made  by  the  assignor 
prior  to  the  assignment,  as  he  is 
authorized  under  the  act  of  1858 
(Chap.  314,  Laws  of  1858;,  is  a 
breach  of  trust;  and  upon  an  ac- 
counting of  the  assignee  under 
the  general  assignment  act  of  1877 
(Chap.  466,  Laws  of  1877),  the 
court  has  jurisdiction  to  inquire  in 
respect  to  the  execution  of  the 
power  conferred  by  said  act  of 
1858,  and  subject  him  to  liability 
for  any  loss  to  the  assigned  estate 
arising  from  a  culpable  neglect  to 
exercise  it.     In  re  Cornell.         851 

6.  The  measure  of  liability  for  such 
neglect  is  the  actual  loss  sustained, 
or  such  as  can  reasonably  be  in- 
ferred from  his  misconduct.      Id. 

6.  Where,  therefore,  the  assignee  is 
chargeable  with  culpable  negli- 
gence in  not  bringing  a  suit  to  re- 
cover assets  so  fraudulently  dis- 
posed of  by  him,  in  the  absence  of 

Sroof  of  actual  fraud,  wrong- 
oing  or  bad  faith  on  his  part,  he 
is  not  chargeable  with  the  sum 
which  might  have  been  recovered 
unless  the  estate  has  lost  that 
amount  through  his  neglect.     Id. 

7.  Accordingly,  held,  where  an  as- 
signee had  been  removed  upon 
application  of  creditors  and  a  new 
assignee  appointed,  and  upon  set- 
tlement of  his  accounts  he  had 
been  found  guilty  of  negligence 
in  not  recovering  assets  fraudu- 


lently disposed  of  by  the  assignor, 
but  it  did  not  appear  that  at  the 
time  of  his  removal  the  remedy  to 
recover  such  assets  had  in  any  re- 
spect been  impaired,  that  a  charge 
against  him  of  the  full  amount  of 
the  claim  was  error.  Id. 

8.  In  an  action  tinder  the  Code  of 
Civil  Procedure  (§§  1902, 1904),  to 
recover  the  "  pecuniary  injuries"  re- 
sulting from  the  death  of  a  young 
child,  caused  by  the  wrongful  act 
or  negligence  of  defendant,  the  re- 
covery is  not  limited  to  nominal 
damages  merely.  The  amount  of 
damages  upon  such  proof  as  can 
be  made  is  for  the  determination 
of  the  jury,  subject  to  be  reviewed 
and  modified,  if  the  discretion  is 
abused  in  the  court  of  original 
jurisdiction,  but  not  in  this  court. 
Birkett  v.  K.  Ice  Co.  504 

9.  It  seems  that,  in  estimating  the 
pecuniary  value  of  such  a  child  to 
its  next  of  kin,  the  jury  are  not 
bound  to  confine  their  considera- 
tions to  the  minority  of  the  child, 
and  they  may  take  into  considera- 
tion all  the  probable,  or  even  possi- 
ble, benefits  which  might  result 
to  them  from  its  life,  modified,  as 
in  their  estimation  it  should  be  by 
all  the  chances  of  failure  or 
misfortune.  Id. 

—  As  to  amount  of  damages  or 
wmpensation  the  owners  of  wharf- 
rights  along  the  Hudson  rioer  are  en- 
titled to  in  consequence  of  the  destruc- 
tion of  such  rights,  resulting  from  the 
construction  by  the  city  of  New  York 
of  an  extension  line  of  docks,  under 
the   act  chapter  574,  Laws   of  1871. 

See  Kingsland  v.  Mayor,  etc.     569 


DEATH. 

1.  In  an  action  under  the  Code  of 
Civil  Procedure  (§§  1902, 1004),  to 
recover  the  "pecuniary  injuries" 
resulting  from  the  death  of  a  young 
child,  caused  by  the  wrongful  act 
or  negligence  of  defendant,  the 
recovery  is  not  limited  to  nominal 
damages  merely.  The  amount  of 
damages  upon  such  proof  as  can 
be  made  is  for  the  determination 
of  the  jury,  subject  to  be  reviewed 
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and  modified,  if  the  discretion  is 
abused  in  the  court  of  original  jur- 
isdiction, but  not  in  this  court. 
Birkett  v.  K.  Ice  Co.  504 

2.  It  teems  that,  in  estimating  the 
pecuniary  value  of  such  a  child  to 

•  its  next  of  kin,  the  jury  are  not 
bound  to  confine  their  considera- 
tions to  the  minority  of  the  child, 
and  they  may  take  into  considera- 
tion all  the  probable,  or  even  pos- 
sible, benefits  which  might  result 
to  them  from  its  life,  modified,  as 
in  their  estimation  it  should  be  by 
all  the  chances  of  failure  or  mis- 
fortune. Id, 

8.  Under  the  provision  of  the  Code 
of  Criminal  Procedure  (§  528,  as 
amended  by  chapter  493,  Laws  of 
1887),  directing  that  where  a  judg- 
ment on  a  conviction  is  of  death, 
this  court  may,  on  appeal  to  it, 
order  a  new  trial  if  it  be  satisfied 
that  the  verdict  was  against  the 
weight  of  evidence  or  against  law 
"  whether  any  exception  shall  have 
been  taken  or  not  in  the  court 
below,"  the  defendant  cannot  claim 
as  matter  of  right  the  benefit  of 
error  occurring  on  the  trial  where 
no  proper  objection  was  made  and 
no  exception  taken;  he  can  only 
ask  the  court  to  determine  on  the 
whole  case  the  question  as  to 
whether  justice  requires  a  new  trial 
or  not,  or  whether  the  verdict  was 
against  the  weight  of  evidence  or 
against  law.   People  v.  Lyons.    618 

When  motion  to  affirm  judg- 
ment properly  granted,  under  section 
1298  of  Code  of  Civil  Procedure  when 
party  has  died  and  no  order  has  been 
made  substit  u  ting  another  in  his  place. 

See  Smyth  v.  Sturgess.  665 

See  Civil  Death. 


DEBTOR  AND  CREDITOR. 
See  Creditor's  Suit. 

DEED. 

1.  A  deed  absolute  in  form,  but  in 
fact  given  simply  as  security  for  a 


debt,  does  not  convey  the  title,  but 
is,  both  at  law  and  in  equity,  a 
mortgage  only.  Barry  v.  H.  B. 
F.  L  to.  1 

2.  A  religious  society  in  1875  made  a 
conveyance  of  certain  real  estate 
to  the  Presbytery  of  New  York,  a 
corporation  authorized  to  take  and 
hold  real  estate,  in  pursuance  of  an 
order  of  the  court  granted  upon 
a  petition  stating,  in  substance, 
that  there  was  a  mortgage  upon 
the  premises  for  $1,500,  which, 
with  interest  from  1872,  was  due 
and  unpaid,  then  held  by  said 
Presbytery;  that  there  were  unpaid 
assessments  on  the  land  for  im- 
provements; that  the  society  and 
congregation  were  unable  to  meet 
the  current  expenses  of  the  church, 
and  they  had  no  means  of  paying 
the  incumbrances  except  by  a  sale, 
that  there  was  besides  a  floating 
debt  of  about  $300,  and  that  the 
church  building  required  extensive 
repairs,  which  they  were  unable  to 
make;  also,  that  at  a  meeting  of 
the  congregation,  regularly  called, 
it  was  resolved  to  transfer  the 
church  property  to  said  Presbytery, 
and  the  trustees  were  authorized  to 
take  all  steps  necessary  for  a  legal 
transfer.  The  petition  prayed  for 
and  the  order  granted  permission 
to  convey  by  deed,  subject  to  all 
existing  incumbrances,  the  amount 
of  which,  together  with  the  floating 
debt,  should  constitute  the  con- 
sideration. The  conveyance  was 
by  full  covenant  deed  made  in 
terms  subject  to  the  said  mortgage. 
Held,  that  said  conveyance  was  duly 
authorized  and  was  adequate  and 
sufficient  to  convey  a  good  title. 
Lynch  v.  Pfeiffer,  33 

3.  In  an  action  of  ejectment  to  re- 
cover possession  of  lands  which 
were  formerly  covered  by  Harlem 
mill  creek,  a  navigable  stream,  in 
which  the  tide  ebbed  and  flowed, 
it  appeared  that  a  dam  had  been 
constructed  to  collect  water  for 
mill  purposes,  conducting  by 
means  of  sluice-ways  and  connect- 
ing ponds  the  waters  to  a  mill 
located  on  the  north  side  of  the 
creek.  Plaintiff  claimed  under  a 
deed  which  conveyed  the  land 
"  north  of  the  mill  pond,  *  *  * 
including  the  mill  stream  and  mill 
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pond  with  all  its  privileges  and 
appurtenances,  and  to  shut  the  mill 
dam  at  the  south  side  of  said  mill 
where  it  now  lays."  Held,  that 
the  deed  did  not  convey  any  land 
covered  by  the  waters  of  the  creek, 
because,  first,  the  grantor  had  no 
title  thereto;  second,  the  language 
of  the  grant  was  to  be  construed, 
not  as  conveying  the  bed  of  the 
creek  but  only  the  use  of  or  ease- 
ment in  its  waters  for  mill  purposes 
as  the  same  had  been  acquired  by 
him  and  developed  by  the  construc- 
tion of  the  dam,  sluice  ways,  etc. 
Roberts  v.  Baumgarien.  880 

4  Plaintiff  E.  is  the  owner  of  certain 
premises,  on  which,  at  the  time  he 
acquired  title,  was  a  grist-mill;  said 
premises  were  conveyed  to  him, 
"  together  (as  stated  in  his  deed), 
with  the  grist-mill  privilege,  being 
the  first  on  the  stream  for  two  run 
of  stone,  with  the  necessary  ap- 
paratus for  the  same. "  In  an  action 
to  restrain  an  alleged  interference 
with  the  water-power,  held,  that  the 
grant  was  not  limited  to  power  for 
the  gristmill  as  it  stood  at  the  time 
of  the  conveyance;  that  the  privi- 
lege was  made  appurtenant  to  the 
land  conveyed,  and  could  be  used 
either  for  the  mill  then  standing  or 
for  any  other  erected  on  the  land, 
or  for  any  other  purpose;  that  the 
reference  to  the  machinery  was  not 
intended  to  limit  the  place  where 
or  the  purpose  for  which  the  water 
could  be  used,  but  to  measure  and 
limit  the  quantity.  Mudge  v. 
Saliitoury.  413 

6.  It  seems  where  A.  and  wife  con- 
veyed to  B.  certain  premises  owned 
by  A.  by  deed  absolute  on  its  face, 
containing  a  covenant  on  the  part  of 
the  grantee  to  assume  and  pay  cer- 
tain incumbrances  on  the  premises, 
but  which  deed  was,  in  fact,  given 
simply  as  security  for  debts  owing 
by  A.  to  B.,  and  B.  thereafter, 
without  having  paid  the  incum- 
brances, conveyed  the  premises  by 
quit-claim  to  A/s  wife  upon  her 
agreement  to  pay  the  indebtedness 
of  A.  and  without  other  consider- 
ation; and  subsequently  upon  fore- 
closure of  one  of  the  prior  incum 
brances  B.  became  the  purchaser 
that  he  did  not  thereby  become  lia- 
ble to  the  wife  for  the  amount  of 


the  prior  incumbrances;  that  as 
B.'s  deed  was  simply  a  mortgage, 
and  the  covenant  to  pay  the  in- 
cumbrances, only  an  agreement  to 
make  further  advances  on  the  se- 
curity of  the  land,  and  having 
released  his  mortgage  by  deed  to 
one  of  the  mortgagors,  and  so  re- 
leased the  consideration  for  the 
covenant  and  the  security  which 
supported  it,  said  mortgagor  had 
no  right  of  action  upon  the  cove- 
nant.    Cole  v.  Cole,  630 


DEFENSES. 

1.  Upon  the  trial  of  an  indictment 
for  murder  in  the  first  degree  it 
appeared  that  upon  a  former  trial 
defendant  pleaded  not  guilty,  a 
jury  was  impanneled  and  sworn, 
ana  at  the  conclusion  of  the  case 
on  the  part  of  the  prosecution  de- 
fendant, with  the  consent  of  the 
district  attorney,  withdrew  her  plea 
and  pleaded  guilty  of  murder  in 
the  second  degree,  which  plea  was 
accepted  by  the  court,  but  no  sen- 
tence was  pronounced.  On  a  sub- 
sequent day  on  application  of  the 
defendant,  the  district  attorney  as- 
senting thereto,  the  court  permit- 
ted the  plea  to  be  withdrawn  and 
defendant  again  pleaded  not  guilty, 
and  under  this  plea  the  trial  was 
had.  Held,  that  the  withdrawal 
of  the  plea  of  guilty  of  murder  in 
the  second  degree  involved  a  waiver 
of  the  benefit  of  the  implication 
which  existed,  so  long  as  the  plea 
remained,  of  an  acquittal  of  the 
higher  crime,  and  it  ceased  to  be  a 
defense.    People  v.  CignardU.    23 

2.  The  fact  that  a  defendant  has  made 
a  tender  upon  the  claim  sued  upon 
and  has  paid  the  sum  tendered  into 
court  admits  the  contract  or  duty, 
and  the  right  of  plaintiff  thereon 
to  the  sum  tendered,  but  it  goes 
no  further,  and  defendant  may  de- 
fend against  any  claim  by  the 
plaintiff  beyond  the  sum  tendered 
upon  any  ground  consistent  with 
an  admission  of  the  original  con- 
tract or  cause  of  action.  Wilson  v. 
Doran.  101 

8.  In  an  action  of  electment,  it  ap 
peared  that  the  lands  were  covered 
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by  a  Van  Rensselaer  manorial  lease 
made  in  1794;  that  defendant  suc- 
ceeied  to  the  interest  of  the  lessor, 
and  in  1881  obtained  possession  un- 
der a  judgment  in  an  action  of 
ejectment  brought  under  a  right 
reserved  in  the  tease  to  re-enter  for 
non-payment  of  rent,  against  one 
in  possession  as  tenant  of  the  plaint- 
iff herein.  Plaintiff  was  not  a 
party  to  that  action.  Held,  that 
while  the  judgment  in  the  former 
action  was  not  conclusive  upon  the 
plaintiff  here  as  to  the  averments 
in  the  complaint  therein,  yet  as  it 
was  against  the  person  then  in 
actual  occupation,  defendant's  en- 
try thereunder  was  lawful,  and  en- 
abled him  to  defend  his  title  and 
possession  against  plaintiff's  claim. 
Bradt  v.  Church,  537 

Wlufo  defendant  in  action  far 

conversion  can  defend  and  justify 
under  title  in  a  third  person. 

See  Muttins  v.  Chickering.        513 


DEFINITIONS. 

The  word  "children"  in  the  collat- 
eral inheritance  act  of  1885  (Chap. 
483,  Laws  of  1885),  did  not  include 
an  adopted  child,  and  prior  to  the 
amendment  of  said  act  in  1887 
(Chap.  713,  Laws  of  1887),  a  devise 
or  bequest  to  an  adopted  child  of 
the  testator  was  subject  to  taxation 
under  said  act.    In  re  Miller     216 


DELIVERY. 

By    common    carrier,    wJmt 

amounts  to. 
See  TarbeU  v.  R.  E.  S.  Co,         170 


DEVISE. 

1.  Payment  of  debts  will  not  be 
charged  upon  a  devise  of  real  estate 
without  clear  evidence  of  such  an 
intent  in  the  will;  the  intention  may 
not  be  presumed  merely  from  the 
use  of  formal  words,  or  the  presence 
of  commonly  employed  phrases. 
In  re  Rochester.  159 


.  Inadequacy  of  the  personalty  is 
not  suggestive  of  an  intent  to  charge 
the  realty  with  the  payment  of 
debts,  in  view  of  the  provisions  of 
the  Code  of  Civil  Procedure 
(j(§  2749,  2750),  permitting  a  resort 
to  the  real  estate  by  the  creditors 
of  a  decedent.  Id. 


DIVORCE. 

1.  In  an  action  by  a  husband  for  a 
separation  on  the  ground  of  aban- 
donment the  defendant  may  set  up 
cruel  and  inhuman  conduct  upon 
the  part  of  the  plaintiff,  not  only 
as  a  defense,  but  as  a  counter-claim, 
and,  on  proof  of  the  allegations,  is 
entitled  to  a  judgment  for  a  separa- 
tion and  reasonable  support. 
Waltermire  v.  Waltermire.        183 

2.  In  such  an  action,  it  appeared  that, 
in  1877,  the  husband  laid  violent 
hands  upon  his  wife,  led  her  to  the 
door,  threatened  to  knock  her 
down,  and  struck  at  her  twice.  On 
another  occasion,  when  she  fell  to 
the  floor  from  sickness,  he  said  "  It 
was  a  pity  she  ever  got  up;"  and 
again,  "  I  will  be  glad  when  you 
draw  your  last  breath."  He  fre- 
quently called  her  opprobrious 
names  and  accused  her  of  infi- 
delity, naming  various  men  with 
whom  he  charged  her  with  having 
improper  intercourse.  She  left  his 
house  in  1882.  Held,  the  facts  jus- 
tified a  finding  of  cruel  and  in- 
human treatment.  Id. 


DOCKS. 

Plaintiff  is  the  owner  of  a  dock  on 
Long  Island  Sound,  built  under  a 
grant  from  the  commissioners  of 
the  land  office  of  this  state,  which 
recites  that  it  is  made  "  for  the  pur- 
pose of  promoting  the  commerce  of 
our  said  state  ana  for  no  other  ob- 
ject or  purpose  whatsoever,  and 
with  the  reservations  and  upon  the 
conditions  hereinafter  mentioned." 
The  grant  was  of  "  power  and  au- 
thority to  erect  any  dock  or  docks 
that  shall  be  necessary  to  promote 
the  commerce  "  of  the  state  upon 
the  land  under  water  described  in 
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the  grant,  and  "  authority  to  collect 
from  persons  using  such  dock  or 
docks  reasonable  and  accustomed 
dockage,  to  be  regulated  by  our 
legislature."  After  the  dock  was 
built  a  highway  was  laid  out  lead- 
ing to  it.  Defendants  used  said 
dock  without  plaintiff's  permission 
as  a  landing  place  for  their  steam- 
boat, repeatedly  landing  there  on 
Sunday  against  plaintiffs  prohibi- 
tion, and  threatened  to  do  so  in 
future.  Held,  that  an  action  to 
restrain  the  defendants,  by  injunc- 
tion, from  making  landings  at  said 
dock  could  not  be  maintained;  that 
the  only  right  plaintiff  obtained  by 
the  letters-patent  was  to  make  a 
wharf  or  dock,  not  for  private  but 
for  the  public  use,  with  authority 
to  collect  from  persons  using  it  rea- 
sonable and  accustomed  dockage 
as  regulated  by  the  legislature;  that 
all  persons  engaged  m  promoting 
the  commerce  of  the  state  were  en- 
titled to  use  the  dock,  subject  to 
such  right  of  the  plaintiff,  harper 
v.  Williams.  200 


DRAINAGE. 

1.  Plaintiff  owned  and  occupied  cer- 
tain premises,  across  which  ran  a 
stream  fed  by  springs  of  pure  water. 
He  collected  the  water  of  said 
stream  into  an  artificial  basin  and 
used  it  for  domestic  purposes  and 
the  propagation  of  fish,  and  in 
winter  procured  from  it  a  supply 
of  ice.  Defendant  thereafter  con- 
structed sewers,  through  which, 
not  only  surface-water,  but  the 
sewage  from  houses  and  water 
closets  was  discharged  into  said 
stream  above  plaintiff's  land,  ren- 
dering its  water  unfit  for  use  and 
covering  its  banks  with  filthy  and 
unwholesome  sediment.  Held,  that 
these  acts  constituted  a  nuisance, 
to  restrain  which,  as  well  as  to  re- 
cover his  personal  damages,plaintiff 
could  maintain  an  action.  Chap- 
man  v.  City  of  Rochester.  273 

2.  Also,  held,  that  in  the  absence  of 
proof  that  plaintiff  encouraged  the 
adoption  by  the  defendant  of  its 
system  of  sewerage,  or  by  any  act 
or  word  induced  it  to  so  direct  the 
sewers  that  the  flow  from  them 


should  reach  his  premises,  plaintiff 
was  not  estopped  by  acquiescence. 

Id. 


EASEMENT. 

1.  Plaintiff  E.  is  the  owner  of  cer- 
tain premises,  on  which,  at  the 
time  he  acquired  title,  was  a  grist- 
mill; said  premises  were  conveyed 

^  to  him,  "together  (as  stated  in  his 
~  deed),  with  the  grist-mill  privilege, 
being  the  first  on  the  stream  for 
two  run  of  stone,  with  the  neces- 
sary apparatus  for  the  same."  In 
an  action  to  restrain  an  alleged  in- 
terference with  the  water-power, 
held,  that  the  grant  was  not  limited 
to  power  for  the  grist-mill  as  it 
stood  at  the  time  of  the  convey- 
ance; that  the  privilege  was  made 
appurtenant  to  the  land  conveyed, 
and  could  be  used  either  for  the 
mill  then  standing  or  for  any  other 
erected  on  the  land,  or  for  any 
other  purpose;  that  the  reference 
to  the  machinery  was  not  intended 
to  limit  the  place  where  or  the 

Eurpose  for  which  the  water  could 
e  used,  but  to  measure  and  limit 
the  quantity.     Madge  v.  Salisbury. 

413 

2.  It  appeared  that  for  over  twenty 
years  plaintiffs  and  their  grantors 
had  enjoyed  an  uninterrupted  use 
of  the  privilege  to  the  first  use  of 
the  water,  which  had  for  more  than 
that  period  been  recognized,  ad- 
mitted and  acquiesced  in  by  de- 
fendants. Held,  that  this  amounted 
to  a  practical  construction  by  the 
parties  of  the  extent  of  the  grant 
and  the  rights  of  the  plaintiffs.    Id 

8.  Also,  held,  that  an  equitable  action 
was  properly  brought  to  restrain 
interference  with  plaintiff's  prior 
rights  to  the  use  of  the  water.    Id. 

4.  In  1837,  D.,  who  was  the  owner 
of  certain  lands,  upon  which  was 
a  spring,  agreed  orally  with  J.  that 
the  latter,  in  consideration  of  $10 
to  be  paid  by  him,  might  take 
water  from  said  spring  to  his 
house  sufficient  for  domestic  pur- 
poses. J.  laid  a  pipe  from  the 
spring  to  his  house.  I.,  who  con- 
templated building  a  house  on 
premises  owned  by  him,  entered 
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into  an  oral  agreement  with  J.,  by 
which  the  latter  agreed  to  let  him 
have  part  of  the  water  from  the 
spring,  he  agreeing  to  pay  the  $10 
to  D.  and  to  pay  part  of  the  ex- 
pense of  furnishing  and  laying  the 
pipe.  In  1889  D.  sold  and  con 
veyed  to  1.  a  piece  of  land  with 
the  privilege  of  taking  water  from 
the  spring  "  sufficient  to  fill  a  three- 
fourth  inch  hole;"  a  pipe  of  that 
size  would  take  all  the  water  from 
the  spring.  I.  built  a  house  on  the 
land  so  purchased  and  laid  a  pipe 
therefrom,  connecting  with  that 
laid  by  J.,  through  which  he  took 
the  water  from  the  spring.  J. ,  how  • 
ever,  and  his  grantees  continued  to 
take,  through  the  pipe  so  laid  by 
him,  sufficient  of  the  water  for  do- 
mestic purposes  at  his  house  under 
a  claim  of  right  down  to  1880. 
when  defendant,  who  was  then  the 
owner  of  the  I.  premises,  severed 
Xhe  pipe  below  the  point  where 
that  leading  to  his  house  was  con- 
nected with  it,  and  so  cut  off  the 
water  from  the  J.  house  which  was 
then  owned  by  plaintiff.  In  an  ac- 
tion to  restrain  interference  with 
plaintiff's  use  of  the  water,  held, 
that  the  oral  agreement  between 
D.  and  J.  was  merely  a  license 
which  was  revoked  by  the  convey- 
ance to  I. ;  but  that  the  subsequent 
open  and  notorious  use  by  J.  of 
the  water  under  a  claim  of  right  in- 
augurated an  adverse  user,  and 
such  user  having  been  continuous 
for  over  twenty  years  and  having 
been  acquiesced  in  by  I.  and  his 
grantees,  in  the  absence  of  any  ex- 
planation, gave  to  plaintiff  a  right 
to  its  continuance;  and,  therefore, 
that  plaintiff  was  entitled  to  the 
relief  sought.   Eckerson  v.  Crippen . 

585 

5.  While  an  easement  acquired  by 
grant  cannot  be  lost  by  mere  non- 
user  for  any  length  of  time,  it  may 
be  extinguished  by  abandonment; 
and  non-user  for  a  period  of  twenty 
years, under  circumstances  showing 
an  intention  to  surrender  the  ease- 
ment, is  sufficient  to  extinguish  it. 
SneU  v.  Levitt.  595 

6.  It  seems  a  non-user,  under  such  cir- 
cumstances, for  a  less  period  than 
twenty  years,  where  the  abandon- 

Siokbls— Vol.  LXV.     91 


ment  has  been  acted  upon  by  the 
owner  of  the  servient  tenement,  so 
that  it  would  work  harm  to  him 
if  the  easement  were  thereafter  as- 
serted, will  operate  to  extinguish  it. 

Id. 

.  In  1862,  S.  being  the  owner  of 
land,  upon  which  was  a  spring, 
conveyed  by  warranty  deed  a  por- 
tion thereof  to  H.,  with  a  right  to 
the  grantee  to  lay  pump  logs  to 
conduct  water  from  the  spring  to 
the  land  conveyed.  In  1868,  H., 
who  had  not  used  the  easement, 
entered  into  an  agreement  with  8  , 
by  which,  for  the  consideration  of 
$75,  she  agreed  to  relinquish  all 
her  right,  title  and  interest  in  the 
spring,  8.  agreeing  to  allow  her  to 
draw  water  from  pump  logs  run- 
ning to  his  house  from  another 
spnng.  Soon  after  the  execution  of 
instrument  8.  tapped  said  pump 
logs  and  conducted  the  water  there- 
from to  ner  premises.  This  use 
was  continued  for  many  years,  and 
after  that  the  occupants  of  the  H. 
premises  obtained  water  from  still 
another  spring.  In  October,  1888, 
plaintiff,  who  had  succeeded  to 
the  title  of  H,  attempted  to  use  the 
easement;  prior  to  that  time  no 
person  holding  under  the  grant  to 
n.  had  ever  made  any  such  at- 
tempt, and  in  December,  1888, 
plaintiff  commenced  this  action 
against  defendant  who  occupied 
the  premises  upon  which  was  the 
spring,  to  recover  damages  for  an 
alleged  wrongful  interference  with 
the  easement.  It  appeared  that  H. 
conveyed  her  premises  by  deed, 
containing  the  same  description 
and  purporting  to  grant  the  same 
easement  as  that  in  the  deed  from  8 
and  the  several  mesne  conveyances, 
including  that  under  which  plaint- 
iff claims  contained  the  same 
description  of  land  and  easement. 
The  premises,  upon  which  was  the 
spring,  were  conveyed  by  8.  with- 
out any  reservation  of  the  ease- 
ment granted  to  H.  and  through 
various  mesne  conveyances,  none 
of  which  contained  any  such  re- 
servation, defendant  acquired  title, 
the  various  grantees  purchasing 
without  notice  of  any  claim  cf  an 
existing  easement  under  the  deed 
to  H.    Held,  that  the  facts  showed, 
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as  matter  of  law,  an  abandon- 
ment and  extinguishment  of  the 
easement.  Id. 

8.  It  was  claimed  by  plaintiff  that, 
as  the  instrument  releasing  the 
easement  was  not  recorded,  it  had 
no  operation  as  against  subse- 
quent grantees  of  the  premises  of 
H.  without  notice.  Held,  that 
while  this  contention  might  be  well 
founded  if  the  extinguishment  of 
the  easement  depended  solely  upon 
the  instrument,  it  was  only  import- 
ant here,  as  showing,  with  the  other 
facts,  an  intention  to  abandon  the 
easement;  and  this  having  been 
shown  and  the  easement  having 
thus  been  extinguished,  there  was 
nothing  for  the  deeds  under  which 
plaintiff  holds  or  for  the  recording 
act  to  operate  on.  Id. 


EJECTMENT. 

1.  In  an  action  of  ejectment  to  re- 
cover possession  of  lands  which 
were  formerly  covered  by  Harlem 
mill  creek,  a  navigable  stream,  in 
which  the  tide  ebbed  and  flowed, 
it  appeared  that  a  dam  had  been 
constructed  to  collect  water  for 
mill  purposes,  conducting  by 
means  of  sluice-ways  and  con- 
necting ponds  the  waters  to  a  mill 
located  on  the  north  side  of  the 
creek.  Plaintiff  claimed  under  a 
deed  which  conveyed  the  land 
"  north  of  the  mill-pond,  *  *  * 
including  the  mill  stream  and  mill- 
pond  with  all  its  privileges  and 
appurtenances,  and  to  shut  the 
mill-dam  at  the  south  side  of  said 
mill  where  it  now  lays."  Held, 
that  the  deed  did  not  convey  any 
land  covered  by  the  waters  of  the 
creek,  because,  first,  the  grantor 
had  no  title  thereto;  second,  the 
language  of  the  grant  was  to  be 
construed,  not  as  conveying  the 
bed  of  the  creek,  but  only  the  use 
of  or  easement  in  its  waters  for 
mill  purposes  as  the  same  had  been 
acquired  by  him  and  developed  by 
the  construction  of  the  dam,  sluice- 
ways, etc.  Roberts  v.  Baumgar- 
tert.  880 

2.  Also,  held,  that  proof  of  an  occa- 
sional resort  to  the  lands  in  ques- 


tion, in  the  cutting  of  salt  meadow 
grass,  would  not  be  sufficient  to 
establish  occupancy  or  possession, 
in  the  absence  of  a  deed  describing 
and  including  them.  Id. 

8.  In  an  action  of  ejectment  plaintiff 
must  recover  upon  the  strength  of 
his  own  title;  he  may  not  rely 
upon  any  supposed  or  actual  weak- 
ness in  that  of  his  adversaries.    Id' 

4.  Plaintiff  recovered  in  ejectment 
part  of  a  lot  held  under  one  of 
the  Van  Rensselaer  leases,  under  a 
provision  of  the  lease  authorizing 
re-entry  for  non-payment  of  rent. 
After  the  time  for  redemption  had 
passed,  and  after  re-entry  by  the 
landlord,  he  brought  ejectment  to 
recover  the  balance  of  the  lot 
which  was  held  under  the  same 
lease.  On  the  trial  of  the  latter 
action  it  appeared  that  such  sever- 
ance of  the  lease  by  the  landlord, 
in  pursuit  of  his  remedy,  was 
preceded  by  long  continued  pay- 
ments by  the  owner  of  the  parcel 
in  controversy,  measured  by  the 
proportion  which  his  holding  bore 
to  the  full  quantity  of  the  lot. 
These  payments,  although  credited 
upon  the  whole  lease,  it  did  not 
appear  were  accepted  upon  that 
condition.  Held,  that  a  severance 
of  the  rent  by  the  act  and  assent 
of  the  landlord  was  a  reasonable 
and  just  inference;  and  that  the 
referee  in  fixing  the  amount  of 
rent  in  arrear  to  be  stated  in  the 
judgment,  as  required  by  the  Code 
of  Civil  Procedure  (§  1507),  prop- 
erly stated  the  proportionate  share 
of  the  parcel  sought  to  be  recov- 
ered, instead  of  the  whole  amount 
unpaid  on  the  lease.  Church  v. 
Seeley.  457 

5.  As,  under  the  Code  of  Civil  Pro- 
cedure (§§  1502,  1503),  in  actions 
to  recover  possession  of  real  prop- 
erty the  occupant  only  is  required 
to  be  made  defendant,  the  oniy 
effect  of  not  joining  as  defendants 
other  parties  is  simply  to  leave  the 
questions  raised  in  the  action  open 
to  controversy,  in  case  they  sub- 
sequently assert  title  or  adverse 
rights.    Bradt  v.  Church.         537 

6.  In  an  action  of  ejectment,  it  ap- 
peared that  the  lands  were  covered 
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by  a  Van  Rensselaer  manorial 
lease  made  in  1794;  that  defend- 
ant succeeded  to  the  interest  of 
the  lessor,  and  in  1881  obtained 
possession  under  a  judgment  in  an 
action  of  ejectment,  brought  under 
a  right  reserved  in  the  lease  to  re- 
enter for  non-payment  of  rent, 
against  one  in  possession  as  tenant 
of  the  plaintiff  herein.  Plaintiff 
was  not  a  party  to  that  action. 
Held,  that  while  the  judgment  in 
the  former  action  was  not  conclu- 
sive upon  the  plaintiff  here  as  to 
the  averments  in  the  complaint 
therein,  yet  as  it  was  against  the 
person  then  in  actual  occupation, 
defendant's  entry  thereunder  was 
lawful,  and  enabled  him  to  de- 
fend his  title  and  possession  against 
plaintiff's  claim.  Id. 

7.  On  the  trial  it  was  admitted  that 
the  premises  were  subject  to  said 
lease  at  its  date.  Plaintiff  claimed 
title  under  a  deed  of  release  and 
quit-claim  made  in  1863,  with 
prior  possession  in  the  grantors 
from  1850.  No  proof  was  given 
as  to  the  source  of  title  of  said 
grantors.  Held  (Earl,  J.,  dissent- 
ing), that  in  the  absence  of  proof 
to  the  contrary,  the  occupation  of 

Elaintiff  's  grantors  was  controlled 
y  the  presumption  that  when  the 
relation  of  landlord  and  tenant  is 
once  established  it  attaches  to  all 
who  may  succeed  to  the  posses- 
sion under  the  tenant ;  that  plain- 
tiff's deed  did  not  necessarily  im- 
ply a  title  hostile  to  that  of  the 
landlord,  and  in  the  absence   of 

{>roof  that  he  brought  home  to  the 
andlord  or  his  successor  in  inter- 
est knowledge  of  his  claim  to  hold 
adversely,  he  will  be  presumed  to 
have  entered  under  the  lease ;  and 
so,  he  failed  to  show  title  superior 
to  that  of  defendant.  Id. 


8.  Also,  held,  that  the  action  being  , 
in  hostility  to  the  lease  and  in 
denial  of  defendant's  rights  under 
it,  plaintiff  could  not  claim  here  ' 
that  title  was  in  him  under  the   4 
lease.  Id. 


9.  Also,  held,  that  the  case  was  not 
affected  by  the  fact  that  the  lease 
was  perpetual ;  nor  was  any  pre- 
sumption created,  affecting  the  ex- 
istence of  the  lease,  by  non-pay- 


ment of,  or  neglect  to  demand,  rent 
for  over  twenty  years.  Id. 


EMINENT  DOMAIN. 

1.  Where,  in  proceedings  to  condemn 
land  for  railroad  purposes,  it  ap- 
pears that  one  of  the  subscribers 
to  the  capital  stock  of  the  petitioner 
is  a  corporation,  and  that  its  sub- 
scription is  essential  to  make  up 
the  required  amount,  in  the  absence 
of  any  proof  it  may  not  be  pre- 
sumed against  the  act  of  the  cor- 
poration and  its  payment  of  the 
percentage  required  that  it  acted 
beyond  its  powers.  In  re  R.  H. 
&  L.  B.  B.  Go.  119 

2.  As  to  whether  the  land  owners 
can  raise  or  try  the  question,  qucere. 

Id. 

8.  In  such  proceedings  it  appeared 
that  the  petitioner  filed  its  map  and 
profile  July  13,  1886,  and  served 
notice  upon  B.,  the  land  owner, 
and  in  due  season  filed  its  certifi- 
cate of  location.  On  August  tenth 
thereafter  B.  leased  to  the  N.  Y.,  L. 
E.  &  W.  R.  R.  Co.,  another  railroad 
company,  for  three  years,  the  right 
to  lay  a  track  across  his  premises  to 
a  brick  yard,  the  owners  of  which 
had  made  verbal  application  for  a 
switch,  and  on  the  day  last  named 
made  a  written  application.  The 
switch  was  constructed  imme- 
diately across  B.'s  lands,  but  did 
not  reach  the  brick  yard,  as  another 
land  owner,  whose  lands  it  was 
necessary  to  cross, refused  to  assent. 
Such  switch  where  it  crossed  the 
petitioner's  line  was  at  first  torn  up, 
but  was  replaced  by  said  lessee  and 
cars  run  upon  it  to  defend  its  pos- 
session. Held,  that  the  facts  did  not 
establish  such  an  occupation  of  the 
switch  for  a  public  use  by  said 
lessee  as  would  bar  a  condemnation 
by  the  petitioner.  Id. 

Lands  held  by  a  railroad  corpora- 
tion, but  not  used  for  or  necessary 
to  a  public  purpose,  may  be  taken 
by  another  similar  corporation  for 
railroad  purposes  as  if  held  by  an 
individual  owner.  Id. 

5.  The  need  of  the  land  in  aid  of  col" 


724 


INDEX. 


lateral  enterprises,  remotely  con- 
nected with  the  running  or  opera- 
ting of  a  railroad,  will  not  justify 
an  assertion  of  the  right  of  eminent 
domain.  Id. 

6.  Also,  held,  that  proof  of  an  attempt 
to  settle  with  the  landowner  and 
its  failure,  was  sufficient  without 
showing  any  negotiation  with  the 

Id. 


7.  Where  a  railroad  corporation  has 
made  and  filed  a  map  and  survey 
of  the  line  of  route  it  intends  to 
adopt  for  the  construction  of  its 
road,  and  has  given  the  required 
notice  to  all  persons  affected  by 
such  construction,  and  no  change 
of  route  is  made  as  the  result  of 
any  proceeding  by  any  landowner 
or  occupant, it  has  thereby  acquired 
a  right  to  construct  and  operate  its 
road  upon  said  line,  exclusive  in 
that  respect  as  to  all  other  railroad 
corporations,  and  free  from  the 
interference  of  any  party.  R.  //. 
<fc  L.  R.  R.  Co.  v.  If.  Y.,  etc.,  R. 
R.  Go.  128 

8.  The  mode  of  settling  disputes  as 
to  proposed  routes,  between  con- 
testing railroad  corporations,  hav- 
ing been  expressly  provided  for  in 
the  general  railroad  act  (§  28,  Chap. 
140,  Laws  of  1850),  that  mode  is 
exclusive  and  withholds  from  such 
a  corporation  the  right  to  institute 
proceedings  to  change  the  line  of 
another  railroad  corporation  pro- 
posing to  cross  its  tracks  under  the 
provision  of  said  act  (g  22),  appli- 
cable to  the  public  at  large.  In  re 
N.  Y.,  L.  E.  &  W.  R.  R.  Go.    374 

9.  Accordingly  held,  that  an  order 
granted  under  section  22,  upon  the 
petition  of  a  railroad  corporation, 
for  the  appointment  of  commis- 
sioners to  examine  the  proposed 
route  of  another  railroad  corpora- 
tion with  the  view  of  procuring  a 
change  of  such  route  where  it 
crossed  the  road  of  the  petitioner, 
was  void.  Id. 

As  to  amount  of  damages  or 

compensation  the  owners  of  wharf- 
rights  along  the  Hudson  river  are  en- 
titled to,  in  consequence  of  the  destruc- 
tion of  such  rights,  resulting  from  t/ie 
construction  by  the  city  of  New  York 


of  an  exterior  tine  oj  docks  under  the 
act  (Chap.  574,  Laws  of  1871), 
See  Kingsland  v.  Mayor,  etc.      569 


EQUITY. 

An  equity  court  will  interfere  by  in- 
junction to  restrain  a  defendant 
from  proceeding  in  an  illegal  act 
upon  plaintiff's  land,  which,  if 
completed,  will  necessarily  cast' a 
cloud  upon  his  title  and  naturally 
diminish  its  value.  De  Witt  v.  Van 
Schoyk.  7 

When  equity  action  maintain- 
able to  restrain  unlawful  interference 
with  water  rights. 

See  Mudge  v.  Salisbury.  413 

See  Injunction. 


ESTOPPEL. 

1.  Where  there  is  litigation  in  an 
action  between  two  defendants 
therein  they  are  estopped  by  what- 
ever is  adjudicated  as  between 
them,  the  same  as  if  the  adjudica- 
tion had  been  in  an  action  wherein 
one  of  them  was  plaintifl  and  the 
other  defendant;  and  in  a  subse- 
quent action  between  them  the 
judgment-roll  in  the  former  action 
is  competent  evidence  to  establish 
that  such  an  adjudication  was 
made.    Parkhurst  v.  Berdell.    886 

2.  An  appeal  from  a  judgment  does 
not  suspend  its  operation  as  an 
estoppel,  and  if  competent  evi- 
dence for  that  purpose  when  re- 
ceived, its  reception  is  not  rendered 
erroneous  by  its  subsequent  rever- 
sal; and,  notwithstanding  the  re- 
versal, it  continues  to  have  the  same 
effect,  in  the  action  where  it  was 
availed  of  as  an  estoppel,  as  it  was 
entitled  to  when  received.  Id. 

3.  The  doctrine  that  an  officer  who 
receives  process,  and,  treating  it  as 
valid,  proceeds  to  execute  it,  cannot 
allege  its  defective  character,  ap- 
plies where  the  defect  is  capable  of 
amendment,  and  may  be  waived, 
and  the  process  is  merely  irregular, 
but  does  not  apply  where  it  is 
wholly  void.    Dunham  v.  ReiUy. 
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4  In  such  an  action  plaintiff  claimed 
that  defendants  were  copartners, 
carrying  on  the  business  of  private 
bankers.  Two  of  the  defendants 
denied  any  interest  on  their  part 
in  the  business.  Plaintiff  did  not 
prove  any  agreement  of  copartner- 
ship, but  sought  to  establish  it  by 
proof  of  acts  and  declarations  on 
the  part  of  said  defendants.  He 
was  permitted  to  prove,  under  ob- 
jection and  exception,  that  at  the 
time  he  made  deposits  the  persons 
in  charge  of  the  bank  represented 
that  said  defendants  were  partners 
in  the  business.  The  referee  ruled 
that  the  evidence  was  admissible 
only  for  the  purpose  of  tending  to 
show  that  plaintiff  relied  upon  the 
representations  in  making  deposits. 
Held,  no  error ;  that  the  evidence 
was  admitted  and  was  admissible 
as  bearing  upon  the  question  of 
equitable  estoppel;  and,  although 
a  recovery  could  not  be  had  on  that 
ground  until  supplemented  by 
proof  that  said  defendants  author- 
ized or  acquiesced  in  the  making 
of  the  declarations,  even  if  the  ad- 
ditional evidence  was  not  given, 
this  did  not  make  the  admission  of 
evidence  relevant  to  the  issue  of 
estoppel  illegal,  although  incom- 
plete.    Roger 8  v.  Murray.         658 

When  party  iv>t  estopped  by 

acquiescence  from  maintaining  action 
to  restrain  a  nuisance. 

See  Chapman  v.  Oity  of  Rochester. 
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EVIDENCE. 

1.  In  an  action  of  ejectment,  brought 
by  an  heir-at-law  and  devisee  of  a 
deceased  member  of  a  firm  to  re- 
cover an  interest  in  certain  real  es- 
tate which  had  been  conveyed  to 
the  deceased  partner  individually, 
the  defense  was  that  the  real  estate 
was,  in  fact,  firm  property,  pur- 
chased and  paid  for  with  partner- 
ship funds,  and  held  by  the  grantee 
as  trustee  for  the  firm.  The  grantor 
was  called  as  a  witness  by  defend- 
ants, and  was  asked  to  state  the 
personal  transaction  which  took 
place  between  him  and  the  de- 
ceased at  the  time  of  the  sale  of  the 
premises  and  execution  of  the  deed. 
It  was  objected,  that  the  testimony 


was  inadmissible  under  section  829 
of  the  Code  of  Civil  Procedure. 
Held,  untenable,  that  the  witness 
was  not  interested  in  the  question, 
and  was  not  a  person  from,  through 
or  under  whom  defendants  derived 
their  title,  nor  did  they  succeed  to 
his  interest  within  the  meaning  of 
that  section.    Bank  v.  Grote.      12 

2.  Also,  held,  that  oral  evidence  was 
admissible  of  the  facts  constituting 
the  defease.  Id. 

8.  Defendant,  as  executrix  of  the  will 
of  her  deceased  husband,  under 
which  she  was  the  principal  bene- 
ficiary, presented  the  same  for  pro- 
bate. This  was  contested,  and 
pending  the  litigation  she  trans- 
ferred to  plaintiff,  by  written  as- 
signment, "  all  her  right,  title  and 
interest,  and  all  claims  of  every 
name  and  nature  which  she  has  or 
are  known  to  her,  or  may  exist  in 
her  favor  against  the  estate  *  *  * 
by  way  of  legacies,  dower  thirds, 
moieties  or  otherwise."  The  writ- 
ings stipulated  that  plaintiff  might 
continue  the  proceedings  and  have 
a  decree  of  probate,  or  denial  of 

Erobate,  as  he  pleased .  Defendant 
ad  agreed  with  her  attorney  to 
pay  him  for  his  services  a  specified 
sum,  in  addition  to  any  costs  al- 
lowed by  the  surrogate.  The  at- 
torney proceeded  with  the  litiga- 
tion to  a  decree,  which  charged 
the  costs  of  the  proponent  upon  the 
estate.  Plaintiff,  who  was  tempo- 
rary administrator  of  the  estate, 
paid  the  amount  of  costs  to  the  at- 
torney. In  an  action  to  recover 
back  the  sum  so  paid  plaintiff  was 
permitted  to  show  that  at  the  time 
of  the  execution,  and  before  de- 
livery of  the  papers,  defendant  ex- 
pressly agreea  to  pay  the  attorney. 
Held,  first,  that  whatever  claim  de- 
fendant had  against  the  assets  of 
the  estate,  to  be  reimbursed  for  her 
expenses  paid  or  incurred  in  the 
litigation,  was  covered  and  trans- 
ferred by  the  assignment,  and  it 
became  her  duty  to  pay  the  at- 
torney without  recourse  to  the  es- 
tate, and  thus  discharge  his  lien 
upon  the  cause  of  action  assigned; 
second,  if  there  was  any  ambiguity, 
it  was  dispelled  by  the  parole  evi- 
dence, which  was  competent  for 
that  purpose;  third,  that,  as  estab- 
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liahing  a  valid  independent  col- 
lateralagreement,  the  evidence  was 
admissible.    Dodge  v.  Zimmer.  48 

4  Upon  the  trial  of  an  indictment 
for  seduction,  under  promise  of 
marriage,  the  testimony  of  the 
prosecutrix  was  to  the  effect  that 
the  crime  wat  committed  in  July, 
ana  that  defendant  thereafter  had 
frequent  intercourse  with  her  until 
December.  The  prosecution  was 
permitted  to  show,  under  objection 
and  exception,  that  the  prosecutrix 
had  a  child  in  August  of  the  next 
year.  Held,  error;  that  the  evi- 
dence did  not  tend  to  corroborate 
the  testimony  of  the  female  as  to  the 
commission  of  the  crime  charged, 
as  it  did  not  tend  to  show  illicit  in- 
tercourse thirteen  months  before 
the  birth  of  the  child.  People  v. 
Kearney.  188 

5.  In  an  action  by  judgment-cred- 
itors to  set  aside,  as  fraudulent,  an 
assignment  for  the  benefit  of  cred- 
itors and  a  prior  deed  and  mort- 
gage executed  by  the  debtors  to 
their  brother,  it  appeared  that  the 
deed  was  not  recorded;  that  all  the 
property  granted  remained  in 
the  possession  of  the  grantees,  who 
collected  and  used  the  rents  there- 
from as  they  had  before,  until  the 
execution  of  the  assignment;  that 
the  property  continued  to  be  as- 
sessed to  them,  and  they  insured  it 
in  their  own  names  without  any 
notice  to  the  tenants,  assessors  or 
underwriters  of  the  change  of  title. 
Plaintiffs  were  permitted  to  prove, 
under  objection  and  exception, 
declarations  of  the  grantors,  who 
were  brokers,  made  to  their  depos- 
itors, intermediate  the  execution 

of  the  deed  and  the  assignment, 
to  the  effect  that  they  owned  the 
property.  Held,  no  error;  also, 
that  the  declarations  were  not  only 
competent  against  the  persons  mak- 
ing them,  but  generally  against  all 
the  defendants.    Loos  v.  Wilkinson. 

195 

6.  It  was  claimed  by  the  defendants 
that  the  consideration  for  the  deed 
was  a  balance  due  on  a  bond  then 
held  by  the  grantee  executed  by 
the  grantors.  The  question  as  to 
whether  the  bond  was  ever  a  sub- 
sisting   obligation'  and    whether 


there  was  anything  due  thereon 
was  litigated  on  the  trial.  It  ap- 
peared that  the  grantors  kept  books 
of  account  as  bankers,  in  which 
their  financial  transactions  were 
entered.  Upon  the  trial  plaintiffs 
were  permitted  to  show,  under 
objection  and  exception,  that  those 
books  contained  no  entry  of  in- 
debtedness of  the  grantors  to  the 
grantee  upon  the  bond  or  any  other 
indebtedness.    Held,  no  error.    Id. 

7.  It  was  claimed  on  the  part  of  the 
plaintiffs,  as  one  of  the  badges  of 
fraud,  that  a  large  amount  of  fur- 
niture in  the  houses  of  the  assignors 
and  belonging  to  them  was  with- 
held from  the  assignee  and  from 
the  inventory.  The  defendants 
claimed  that  the  furniture  belonged 
to  the  wives  of  the  assignors. 
Plaintiffs  were  permitted  to  prove 
declarations  of  one  of  the  assignors 
to  the  effect  that  a  certain  piece  of 
furniture  in  his  house  was  pur- 
chased  by  him  in  England.  It 
was  not  disputed  but  that  he  did 
purchase  the  furniture,  and  he  tes- 
tified that  he  did  so,  but  with  his 
wife's  money.  Held,  that  if  the 
evidence  was  incompetent  it  was 
not  harmful;  and  so,  no  ground 
for  reversal.  Id. 

8.  Upon  the  trial  of  an  indictment 
for  bribery,  it  was  alleged,  on  the 
part  of  the  prosecution,  that  de- 
fendant, as  a  member  of  the  board 
of  aldermen  of  the  city  of  New 
York,  in  combination  with  other 
members  of  the  board  and  for  a 
sum  of  money  paid  to  them  for 
their  votes,  voted  for  a  resolution 
granting  to  a  street  railroad  corpo- 
ration the  right  to  lay  its  tracks  on 
Broadway  in  said  city.  The  prose- 
cution was  allowed  to  prove,  under 
objection  and  exception,  that  an- 
other of  the  aldermen,  alleged  to 
have  been  engaged  in  the  con- 
spiracy, had  been  indicted  for 
bribery  and  had  not  been  brought 
to  trial;  also,  that  four  persons 
implicated  in  the  bribery  were  at 
the  time  of  the  trial,  and  for  some 
time  previous  thereto,  had  been 
out  of  the  jurisdiction  and  were 
residing  in  Canada.  «This  proof 
was  offered  as  corroborative  of  two 
of  the  alleged  conspirators  who 
had  been  called  as  witnesses  for  the 
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prosecution  and  had  testified  to 
facts  showing  the  commission  of 
the  crime  charged.  Held,  that  the 
evidence  was  incompetent  for  this 
or  any  other  purpose.  People  v. 
McQuade.  284 

9.  While  the  acts  and  declarations 
of  a  co-conspirator,  done  in  fur- 
therance and  execution  of  the 
common  design,  are  admissible 
against  a  conspirator  on  trial  for 
the  common  offense,  when  the  con- 
spiracy is  at  an  end  and  its  purpose 
accomplished  or  abandoned,  no 
subsequent  act  or  declaration  of 
one  oi  the  conspirators  is  admis- 
sible against  another.  Id. 

10.  Defendant  proved  that  one  of 
the  conspirators  so  testifying  for 
the  prosecution  had  been  called  as 
a  witness  before  a  committee  of  the 
state  senate  some  two  years  after 
the  accomplishment  of  the  alleged 
conspiracy,  and  had  then  denied, 
under  oath,  the  existence  of  the 
facts  testified  to  by  him  on  the 
trial  The  prosecution  was  i>er- 
mitted  to  prove,  under  objection 
and  exception,  that  just  before  his 
examination  before  said  committee 
he  had  a  consultation  with  another 
of  the  alleged  conspirators  and 
was  directed  by  the  latter  as  to  how 
he  should  testify.   Held,  error.  Id. 

11.  Where  there  is  litigation  in  an 
action  between  two  defendants 
therein  they  are  estopped  by  what- 
ever is  adjudicated  as  between 
them,  the  same  as  if  the  adjudica- 
tion had  been  in  an  action  wherein 
one  of  them  was  plaintiff  and  the 
other  defendant;  and  in  a  subse- 
quent action  between  them  the 
iudgment-roli  in  the  former  action 
is  competent  evidence  to  establish 
that  such  an  adjudication  was 
made.    Parkhurst  v.  BerdeU.    836 

12.  In  an  action  for  an  accounting  as 
to  certain  securities  alleged  to  have 
been  loaned  by  plaintiff  to  de- 
fendant, the  wife  of  defendant  as 
a  witness,  upon  the  examination 
of  plaintiff's  counsel,  testified, 
without  objection,  as  to  conversa- 
tions with  her  husband  when  they 
were  alone  as  to  plaintiff's  securities 
taken  by  him,  his  obligations  to 
her  for  the  same,  and  his  promise 


to  secure  her  therefor.  After  cross- 
examination  by  the  defendant's 
counsel,  he  moved  to  strike  out 
the  evidence  on  the  ground  that 
the  conversations  were  confidential 
communications,  and  so  the  evi- 
dence was  prohibited  bv  the  Code 
of  Civil  Procedure  (§  &31.)  The 
motion  was  denied.  Held,  no  error; 
that  the  objection  came  too  late, 
and  even  if  it  had  been  timely,  it 
would  not  have  been  available,  as 
the  communications  were  not  con- 
fidential within  the  meaning  of  the 
prohibition.  Id. 

18.  In  an  action  to  set  aside  two 
deeds,  it  appeared  that  W.,  the 
husband  of  plaintiff,  as  security 
for  the  performance  on  his  part 
of  trusts  created  by  defendant  T., 
executed  a  deed  of  certain  real  es- 
tate to  defendant  C,  the  wife  of 
T.,  which  was  delivered  to  the 
latter  with  the  understanding  that 
it  was  not  to  be  delivered  to  C.  or 
have  any  effect  except  in  case  of 
a  failure  by  W.  to  perform  the 
trust.  C.  had  no  knowledge  of  or 
interest  in  the  arrangement.  W. 
died  intestate  leaving  a  son,  his 
only  heir-at-law.  The  latter  died 
leaving  the  plaintiff  his  only  heir- 
at-law.  Thereafter  T.  fraudu- 
lently put  the  deed  on  record. 
Nothing  then  remained  to  be  done 
in  the  execution  of  the  trust. 
Upon  the  trial,  after  other  and  in- 
dependent evidence  had  been  given 
showing  C.'s  relation  to  the  prop* 
erty,  plaintiff  offered  in  evidence 
the  judgment-roll  in  an  action  in 
which  plaintiff,  as  administratrix 
of  W.,  was  planliff  and  T.  was 
defendant,  in  which  the  question 
as  to  the  validity  of  the  deed  was 
involved.  This  was  received 
under  objection  and  exception  by 
both  defendants  separately.  Held, 
no  error ;  that  the  judgment  was 
unquestionably  competent  as 
against  T.;  and  as  C.  was  simply 
the  instrument  or  representative  of 
her  husband  and  took  only  such 
rights  as  he  had,  whatever  was  com- 
petent against  him  was  also  compe- 
tent against  her.     Ballou  v.  BaUau. 

894 

14.  An  agreement  for  the  sale  of 
land,  if  recorded,  is  a  part  of  the 
record  evidence  of  title,  and,  as 
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such,  is  properly  admissible,  al- 
though not  proof  of  what  passed  by 
the  deed  made  in  pursuance  thereof. 
Mudge  v.  Scdisbury.  413 

15.  In  an  action  for  malicious  prose- 
cution, it  appeared  that  a  writ  of 
possession  having  been  issued  to 
the  sheriff  upon  a  judgment  in  an 
action  of  ejectment  brought  by  de- 
fendant against  N.;  that  officer, 
on  going  to  the  premises  to  exe- 
cute the  writ,  found  plaintiff  in 
possession,  claiming  title  under  a 
deed  from  a  third  person,  she  mak- 
ing no  claim  under  N.,  and,  upon 
affidavit  that  she  made  threats  to 
use  violence  in  resisting  the  execu- 
tion of  the  writ,  defendant  made 
application  for  and  obtained  a  war- 
rant for  her  arrest  under  the  Code 
of  Criminal  Procedure  (£§  84,  90), 
for  the  purpose  of  obtaining  surety 
of  the  peace.  Defendant  offered 
to  show  that  there  was  no  consider- 
ation for  the  deed  under  which 
plaintiff  claimed,  "  but  that  it  was 
a  mere  scheme  or  device  to  defeat 
the  execution. "  The  evidence  was 
excluded.  Held,  no  error.  Wright 
v.  Church.  468 

16.  Defendant  also  offered  to  prove 
that  there  had  been  frequently,  and 
within  a  brief  period  before  the  oc- 
currence in  question,  in  that  section 
of  the  country,  resistance  to  the 
execution  of  similar  writs  on  the 
part  of  those  in  possession,  both 
men  and  women,  under  claim  of 
some  superior  title,  and  that  such 
resistance  had  been  carried  to  the 
point  of  killing  the  officers  who 
were  executing  the  writs.  This 
evidence  was  excluded.  Held,  no 
error.  Id. 

17.  Plaintiff  delivered  to  defendants 
a  piano  to  be  stored  for  her.  The 
executors  of  her  deceased  husband 
claimed  it  as  belonging  to  their  tes- 
tator's estate,and  on  demand  defend- 
ants delivered  it  to  them.  In  an  ac- 
tion for  conversion  it  appeared 
that  the  testator  purchased  the 
piano  and  paid  for  it  with  his  own 
money.  Plaintiff  was  permitted  to 
testify  that  the  piano  was  given  to 
her  by  her  husband.  Held,  error; 
that  defendants  by  delivery  to  the 
executors  took  the  risk  of  their 
title,  but  could  defend  upon  and 


justify  under  it;  that  they  came, 
therefore,  within  the  description  of 
section  820  of  the  Code  of  Civil 
Procedure,  as  persons  deriving  title 
"from,  through  or  under  a  de- 
ceased person  *  *  *  by  as- 
signment or  otherwise."  and  as 
against  them,  therefore,  plaintiff 
was  prohibited  by  said  section 
from  testifying  in  her  own  behalf 
to  any  personal  transaction  be- 
tween herself  and  her  husband. 
Midlinsv.  CMckering.  513 

18.  By  an  agreement,  made  at  the 
time  of  marriage,  it  was  agreed 
that,  in  consideration  of  the  pay- 
ment of  $300  per  year  by  the  hus- 
band to  the  wife,  she  would  provide 
at  her  house,  where  the  parties  were 
to  reside,  everything  necessary  for 
a  living  for  them  both  during  his 
life.  On  reference  of  a  claim,  pre- 
sented by  the  wife  after  death  of 
her  husband  for  a  balance  alleged 
to  be  due  under  said  agreement, 
she,  as  a  witness  in  her  own  behalf, 
was  asked: "  From  the  date  of  your 
marriage  *  *  *  who  provided 
the  necessaries  for  the  house  and 
the  support  of  the  family  ?"  This 
was  objected  to  as  incompetent 
under  section  829  of  the  Code  of 
Civil  Procedure.  Held,  untenable; 
that  the  question  did  not  necessarily 
call  for  personal  transactions  be- 
tween the  witness  and  the  decedent. 
Denim  v.  Denim.  562 

19.  The  answer  of  the  witness  was: 
"We  both  did  it;  he  got  some 
things,  I  got  the  rest."  Held,  that 
the  answer  itself  did  .not  fall  within 
the  prohibition  of  said  section;  but 
if  it  did,  as  the  question  was  not 
suggestive  of  the  objection,  the 
proper  way  to  present  it  was  by 
motion  to  strike  out  the  answer.  Id. 

20.  Parol  evidence  is  admissible  to 
show  that  a. writing,  which  is,  in 
form,  a  complete  contract,  of  which 
there  has  been  a  manual  tradition, 
was  not  to  become  a  binding  con- 
tract until  the  performance  of  some 
condition  precedent  resting  in 
parol.    Reynolds  v.  Robinson.    654 

21.  It  seems,  however,  to  avoid  mis- 
take or  imposition,  this  rule  should 
be  cautiously  applied,  and  confined 
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strictly  to  cases  clearly  within  its 
reason.  Id. 

2.  In  such  an  action  plaintiff  claimed 
that  defendants  were  copartners, 
carrying  on  the  business  of  private 
bakers.  Two  of  the  defendants 
denied  any  interest  on  their  part 
in  the  business.  Plaintiff  did  not 
prove  any  agreement  of  copartner- 
ship, but  sought  to  establish  it  by 
proof  of  acts  and  declarations  on 
the  part  of  said  defendants.  He 
was  permitted  to  prove,  under  ob- 
jection and  exception,  that  at  the 
time  he  made  deposits  the  persons 
in  charge  of  the  bank  represented 
that  said  defendants  were  partners 
in  the  business.  The  referee  ruled 
that  the  evidence  was  admissible 
only  for  the  purpose  of  tending  to 
show  that  plaintiff  relied  upon  the 
representations  in  making  deposits. 
Held,  no  error;  that  the  evidence 
was  admitted  and  was  admissible 
as  bearing  upon  the  question  of 
equitable  estoppel;  and,  although 
a  recovery  could  not  be  had  on  that 
ground  until  supplemented  by 
proof  that  said  defendants  author- 
ized or  acquiesced  in  the  making 
of  the  declarations,  even  if  the 
additional  evidence  was  not  given, 
this  did  not  make  the  admission  of 
evidence  relevant  to  the  issue  of 
estoppel  illegal,  although  incom- 
plete.    Bogers  v.  Murray.  658 

(8.  Plaintiff's  complaint  alleged,  in 
substance,  that  her  husband,  pur- 
suant to  her  directions,  purchased 
for  her  and  with  her  money  certain 
shares  of  stock,  taking  a  certificate 
in  his  name  as  trustee,  which  cer- 
tificate he  delivered  to  her,  but 
subsequently,  without  authority 
from  her,  took  it  and  transferred 
it  to  his  father,  defendant's  testator. 
In  an  action  to  recover  the  value  of 
the  stock,  plaintiff's  husband,  as  a 
witness  for  her,  after  testifying  to 
the  purchase  of  the  stock,  the  tak-j 
ing  of  the  certificate,  the  delivery* 
thereof  to  plaintiff  and  his  subse- 
quent unauthorized  taking  thereof 
as  charged  in  the  complaint,  was 
asked  to  state  the  circumstances 
and  the  agreement  under  which  he 

E laced  the  stock  in  the  possession  of 
is  father.     This  was  objected  to  as 
incompetent   under    the   Code  of 

Siokels— Vol.  LXV.     92 


Civil  Procedure  (§  839).  The  objec- 
tion was  sustained.  Held,  no  error. 
Bedfield  v.  Bedfield.  671 

When  competent  on  trial  of  in- 
dictment for  selling  liquor  in  violation 
of  excise  laic  to  prove  by  parol  that  a 
former  conviction  was  for  tlw  same 
sale. 

See  People  v.  Krank.  488 

Declarations  of  assignor  made 

after  assignment  incompetent  as 
against  assignee. 

See  Beste  v.  Burger.     (Mem.)     644 


EXCISE. 

1.  Upon  the  trial  of  an  indictment 
under  the  excise  law  (§  13,  chap. 
628,  Laws  of  1857,  amended  by 
chap.  856,  Laws  of  1869),  for  sell- 


ing liquor  without  a  license,  it  is 
not  necessary  to  establish  that  the 
offense  charged  was  committed  on 
the  very  day  laid  in  the  indict- 
ment; time  is  not  of  the  essence  of 
the  crime.     People  v.  Krank.     488 

2.  A  conviction  is  proper  under  such 
an  indictment,  although  the  proof 
shows  that  the  sale  was  on  a  Sun- 
day. The  fact  that  the  law  makes 
special  provision  for  the  punish- 
ment of  a  sale  on  a  Sunday, 
whether  the  accused  has  a  license 
or  not  (§21,  as  amended  by  chap. 
549,  Laws  of  1873),  has  not  so 
altered  the  general  provision  pro- 
hibiting sales  without  a  license  as 
to  render  it  inapplicable  to  a  sale 
on  that  day.  Id. 

3.  It  seems  a  person  guilty  of  a  sale 
on  Sunday,  if  he  had  no  license, 
would  be  liable  to  indictment  under 
either  provision,  but  a  conviction 
under  one  would  bar  a  prosecution 
for  the  same  sale  under  the  other; 
and  this,  although  the  conviction 
was  had  upon  an  indictment  under 
the  general  provision  charging  the 
sale  to  have  been  on  a  week  day. 

Id. 

4.  In  such  case,  if  the  accused  should 
be  again  indicted  under  the  provi- 
sion prohibiting  sales  on  Sunday, 
it  would  be  competent  to  prove 
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by  parol  that  the  former  conviction  ' 
was  for  the  same  sale.  Id.  I 


EXECUTIONS. 

1.  The  provision  of  the  Marine 
Court  act  of  1875  (§  53,  chap.  479, 
Laws  of  1875),  in  reference  to  the 
issuing  of  execution  to  the  sheriff 
upon  a  judgment  of  a  Marine  Court 
of  the  city  of  New  York,  having 
been  repealed  by  the  repealing  act 
of  1877  (Chap.  318,  Laws  of  1877), 
the  provisions  of  the  Code  of  Civil 
Procedure  (§§  1365, 1369),  in  refer- 
ence to  executions  issued  out  of  a 
court  of  record  to  a  sheriff  after 
September,  1877,  control  execu- 
tions so  issued  out  of  said  court. 

Dunham  v.  Reilly.  366 

2.  Where,  therefore,  an  execution 
was  issued  out  of  said  court  to  the 
sheriff  without  first  having  a  trans- 
cript of  the  judgment  filed  and  the 
judgment  docketed  in  the  county 
clerk's  office,  as  required  by  the 
said  Code  (§  1365),  before  execution 
can  be  issued,  which  execution 
did  not  contain  the  recitals  re- 
quired by  the  Code  (§§  1867, 
1369),  and  where  the  judgment  was 
not  docketed  during  the  life  of  the 
process,  held,  that  the  same  was 
void ;  and  that  an  action  against  the 
sheriff  for  a  false  return  thereon 
was  not  maintainable.  Id. 


EXECUTORS    AND    ADMINIS- 
TRATORS. 

1.  The  costs  in  proceedings  upon  a 
reference,  under  the  statute,  of  a 
claim  against  the  estate  of  a  de- 
ceased person  are  not  controlled  by 
the  provisions  of  the  Code  of  Civil 
Procedure  (§§  1835,  1836),  in  ref- 
erence to  costs  in  an  action  against 
an  executor  or  administrator  in  his 
representative  capacity,  and  the 
court  has  power  to  award  costs, 
although  the  claim  was  not  pre- 
sented "within  the  time  limited 
by  a  notice  published,  as  prescribed 
by  law,  requiring  creditors  to  pre- 
sent their  claims."  Dentie  v.  De- 
nise.  562 


.  B..  one  of  two  co-administrators, 
who  had  united  in  giving  a  bond 
with  sureties  for  the  faithful  exe- 
cution of  their  duties,  misappro- 
priated a  portion  of  the  funds  of 
the  estate.  His  letters  of  adminis- 
tration were  thereupon  revoked 
Xn  petition  of  plaintiff,  the  other 
linistrator.  Plaintiff  then  com- 
menced proceedings  against  B.  for 
an  accounting,  which  resulted  in  a 
decree  directing  B.  to  pay  the  sum 
so  misappropriated.  The  decree  was 
duly  docketed, execution  issued  and 
returned  unsatisfied.  Upon  peti- 
tion of  plaintiff  the  surrogate  di- 
rected an  assignment  to  him  of  the 
bond  and  gave  him  permission  to 
bring  suit  thereon  in  behalf  of  the 
estate.  In  an  action  so  brought, 
held,  that  the  proceedings  in  Sur- 
rogate's Court  were  regular  and 
valid;  and  that,  assuming  plaintiff, 
as  one  of  the  principals  in  the  bond, 
would  individually  be  bound  to 
indemnify  the  sureties  for  any  sum 
recovered,  still  he  was  authorized 
in  his  representative  capacity  to 
maintain  the  action .  (Code  of"Civ. 
Pro.  §§  2608,  2606,  2607,  2609.) 
Sperb  v.  McGoun.  605 


FIDUCIARY  RELATIONS. 

1.  Defendant  T.,  under  an  agree- 
ment between  E.  and  other  co- 
tenants,  received  powers  of  attor- 
ney to  manage  and  control  the 
property;  after  these  had  been  re- 
voked on  the  part  of  E.,  one  of 
the  co-tenants,  but  while  T.  was 
still,  to  some  extent,  in  possession 
and  was  receiving  the  rents,  issues 
and  profits,  he  purchased  a  judg- 
ment against  E.,  the  amount 
whereof  was  about  $6,600,  for 
$8,000.  T.  had  promised  E.  that 
he  would  protect  the  latter's  inter- 
est in  the  estate.  Held,  that  T. 
was  not  entitled,  on  an  accounting 
between  the  co-tenants,  to  be  paid 
the  full  amount  of  the  judgment, 
but  simply  the  amount  paid  by 
him  with  interest;  that  notwith- 
standing the  revocation  of  the 
power  of  attorney,  his  relations 
with  E.  continued  to  be  fiduciary 
in  their  nature.     Peck  v.  Perk.    64 
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•:.  At  the  time  of  the  decease  of  the 
ancestor,  from  whom  the  parties 
inherited,  there  was  a  mortgage 
upon  the  premises,  which  T.  pur- 
chased for  $10,000  and  took  an 
assignment  to  himself,  the  princi- 
pal and  interest  of  which  amounted 
to  over  $16,000.  It  did  not  ap- 
pear that  at  the  time  of  the  pur- 
chase there  was  any  intention  on 
the  part  of  the  mortgagee  to  fore- 
close, or  that  there  was  any  imme- 
diate and  pressing  necessity  to  take 
care  of  the  mortgage.  Held,  that 
T.  was  not  entitled  to  hold  the 
mortgage  for  its  face,  but  only  for 
the  amount  paid  therefor,  with  in- 
terest, and  he  had  simply  the  right 
to  require  of  his  co-tenants  to  con- 
tribute their  share  of  this  amount; 
also,  that  the  failure  of  E.,  after 
knowledge  of  the  purchase  and  of 
TVs  claim  to  hold  the  mortgage  for 
the  full  amount,  to  contribute  or 
offer  to  contribute  his  share  of  the 
purchase-price,  did  not,  under  the 
circumstances,  entitle  T.  to  enforce 
the  mortgage  for  its  full  amount. 

Id. 


FINDINGS  OP  FACT  AND  LAW. 

1.  Where,  after  the  submission  and 
decision  of  an  action  tried  by  the 
court,  and  upon  settlement  of  a 
case  therein,  requests  to  find  upon 
questions  of  fact  were  presentea  to 
the  court,  held,  that  they  came  too 
late  and  a  refusal  to  find  as  re- 
quested was  proper.  (Code  of  Civ. 
Pro.  §  1023.)  Wainman  v.  Hamp- 
ton. 429 

2.  It  seems  the  change  in  the  practice 
effected  by  the  Code  of  Civil  Pro- 
cedure (§  1023),  requiring  proposed 
findings  in  an  action  tried  by  a 
referee  to  be  presented  at  the  time 
of  the  submission  of  the  case,  and 
the  presumption  arising  therefrom 
that  such  findings  are  passed  upon 
when  the  case  is  decided  and  the 
formal  findings  made,  has  not 
changed  the  former  rule  that  where 
two  findings,  whether  formal  or 
special,are  irreconcilable  on  appeal, 
the  appellant  is  entitled  to  take  the 
finding  most  favorable*  to  him. 
Redfield  v.  Bedfield.  671 


FORCIBLE     ENTRY     AND 
DETAINER. 

1.  In  an  action  for  forcible  entry 
and  detainer  of  two  salt  blocks, 
known  as  Nos.  22  and  23,  it 
appeared  that  they  were  held  in  a 
common  ownership,  though  by 
separate  leases  from  the  state;  they 
were  about  thirty  feet  apart  but 
in  the  same  enclosure,  and  while 
thev  could  be  utilized  separately 
and  had  no  necessary  connection, 
they  had  been  used  and  operated 
together.  Defendant,  for  the  pur- 
pose of  taking  possession  of  both 
blocks,  forced  the  lock,  put  on  a 
new  one  and  entered  the  enclosure. 
Thereafter  defendant  met  plaintiff 
on  block  22  and  notified  him  that 
he  took  possession  of  both,  and, 
after  a  personal  struggle  for  pos- 
session, defendant  retained  it. 
The  court  was  requested,  but  re- 
fused to  charge,  that  there  was  no 
evidence  of  a  forcible  detainer  of 
block  23.  Held,  no  error;  that 
while  more  than  mere  words  is 
necessary  to  make  a  forcible  de- 
tainer, yet  as  the  violence  was 
aimed  at  the  possession  of  both 
blocks,  was  employed  to  effect  and 
did  in  the  end  secure  that  posses- 
sion, the  jury  were  warranted  in 
finding  a  forcible  detainer  of  the 
whole  property  within  the  en- 
closure.    PhaHa  v.  Gere.  386 

2.  The  blocks  were  held  by  plain- 
tiff and  his  brother  C.  in  common. 
The  latter  had  been  declared  a 
lunatic  in  proceedings  de  lunatico, 
and  a  committee  of  his  person  and 
estate  appointed .  Such  committee, 
without  an  order  of  the  court 
authorizing  it,  executed  an  instru- 
ment purporting  to  be  a  lease  for 
ten  years  of  the  premises  to  a  cor- 
poration organized  for  the  purpose 
of  controlling  the  entire  salt  manu- 
facture, but  which  instrument  was 
substantially  a  transfer,  for  the 
period  named,  for  a  consideration, 
payable  as  rent,  contingent  upon 
the  success  of  the  enterprise.  De- 
fendant sought,  under  this  instru- 
ment, to  justify  the  entry  and 
repel  the  charge  cf  forcible  detainer. 
Held,  untenable;  that  the  commit- 
tee were  not  authorized  to  execute 
the  instrument  and  the  same  was 
void.  Id, 
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FORECLOSURE. 
See  Mortgage. 

FORMER  ADJUDICATION. 

1.  Where  there  is  litigation  in  an  ac- 
tion between  two  defendants  there- 
in they  are  estopped  by  whatever 
is  adjudicated  as  between  them, 
the  same  as  if  the  adjudication  had 
been  in  an  action  wherein  one  of 
them  was  plaintiff  and  the  other 
defendant;  and  in  a  subsequent  ac- 
tion between  them  the  judgment- 
roll  in  the  former  action  is  compe- 
tent evidence  to  establish  that  such 
an  adjudication  was  made.  Park- 
hurst  v.  Berdell.  386 

2.  An  appeal  from  a  judgment  does 
not  suspend  its  operation  as  an  es- 
toppel, and  if  competent  evidence 
for  that  purpose  when  received,  its 
reception  is  not  rendered  erroneous 
by  its  subsequent  reversal;  and, 
notwithstanding  the  reversal,  it 
continues  to  have  the  same  effect, 
in  the  action  where  it  was  availed 
of  as  an  estoppel,  as  it  was  entitled 
to  when  received.  Id. 

8.  The  objection,  therefore,  that  the 
judgment  was  reversed  after  its 
reception  in  evidence,  is  not  avail- 
able on  appeal  in  the  subsequent 
action.  Id. 

4.  In  an  action  to  set  aside  two  deeds, 
it  appeared  that  W.,  the  husband 
of  plaintiff,  as  security  for  the  per- 
formance on  his  part  of  trusts 
created  by  defendant  T. ,  executed 
a  deed  of  certain  real  estate  to  de- 
fendant C,  the  wife  of  T.,  which 
was  delivered  to  the  latter  with  the 
understanding  that  it  was  not  to  be 
delivered  to  C.  or  have  any  effect 
except  in  case  of  a  failure  by  W.  to 
perform  the  trust.  C.  had  no 
knowledge  of  or  interest  in  the 
arrangement.  W.  died  intestate 
leaving  a  son,  his  only  heir-at- 
law.  The  latter  died  leaving  the 
plaintiff  his  only  heir-at-law. 
Thereafter  T.  fraudulently  put  the 
deed  on  record.  Nothing  then 
remained  to  be  done  in  the  execu- 
tion of  the  trust.  Upon  the  trial, 
after  other  and  independent  evi- 


dence had  been  given  showing  C.  's 
relation  to  the  property,  plaintiff 
offered  in  evidence  the  judgment- 
roll  in  an  action  in  which  plaintiff, 
as  administratrix  of  W.,  was  plain- 
tiff and  T.  was  defendant,  in  which 
the  question  as  to  the  validity  of 
the  deed  was  involved.  This  was 
received  under  objection  and  ex- 
ception by  both  defendants  separ- 
ately. Held,  no  error;  that  the 
judgment  was  unquestionably 
competent  as  against  T. ;  and  as  (J. 
was  simply  the  instrument  or  repre- 
sentative of  her  husband  and  took 
only  such  rights  as  he  had,  what- 
ever was  competent  against  him 
was  also  competent  against  her. 
IkUlou  v.  BaUou.  394 

5.  In  an  action  of  ejectment,  it  ap- 
peared that  the  lands  were  covered 
by  a  Van  Rensselaer  manorial  lease 
made  in  1794;  that  defendant  suc- 
ceeded to  the  interest  of  the  lessor, 
and  in  1881  obtained  possession 
under  a  judgment  in  an  action  of 
ejectment,  brought  under  a  right 
reserved  in  the  lease  to  re-enter  for 
non-payment  of  rent,  against  one 
in  possession  as  tenant  of  the  plaint- 
iff herein.  Plaint  iff  was  not  a  party 
to  that  action.  Held,  that  while 
the  judgment  in  the  former  action 
was  not  conclusive  upon  tfoe  plaint- 
iff here  as  to  the  averments  m  the 
complaint  therein,  yet  as  it  was 
against  the  person  then  in  actual 
occupation,  defendant's  entrv  there- 
under was  lawful,  and  enabled  him 
to  defend  his  title  and  possession 
against  plaintiff's  claim.  Bradt  v. 
Church.  537 

When  competent  on  trial  of  in- 
dictment for  selling  liquor  in  violation 
of  excise  law,  to  prore  by  parol  that  a 
former  conviction  was  for  the  same 
sale. 

See  People  v.  Krank.  488 


FRAUD. 

1.  The  equity  of  creditors  to  set  aside 
a  transfer  bv  the  debtor  on  the 
ground  that  it  was  made  to  hinder, 
delay  or  defraud  them  is  not  the 
subject  of  levy  under  an  attach- 
ment; the  question  of  the  bona 
fides  of  the  transfer  can  only  be 
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raised    by    a   judgment-creditor. 
Throop  0.  C.  Co.  v.  Smith.        88 

2.  Where,  therefore,  a  debt  claimed 
to  be  due  to  the  debtor  is  attached 
by  a  creditor  and  it  is  claimed  by 
the  person  owing  the  debt  that  it 
was  assigned  before  service  of  the 
attachment,  the  question  simply  is 
as  to  whether  there  was  a-  transfer 
valid  inlaw;  it  may  not  be  assailed 
because  of  bad  faith.  Id. 


FRAUDULENTCONVEYANCE8. 

1.  One  M.  and  defendant  entered  into 
a  contract  by  which  it  was  agreed 
that,  in  consideration  of  M.'s  exe- 
cuting to  defendant  his  notes  for 
$2', 400,  secured  by  chattel  mort- 
gage on  all  his  goods  and  chattels, 
defendant  would  cancel  certain 
notes  held  by  him  against  M.f 
amounting  to  $980.78;  loan  to  him 
$600  to  pay  debts  of  his  to  the 
amount  of  $619.21  to  such  cred- 
itors as  M.  should  thereafter  desig- 
nate. It  was  also  agreed  M.,  ns 
the  agent  of  plaintiff,  should  be 
allowed  to  sell  at  public  auction 
the  goods  on  credit,  defendant  to 
receive  all  cash  payments  and  notes 
taken  on  such  sale,  retain  out  of 
the  same  the  amount  of  M.'s  notes 
and  pay  over  to  him  any  surplus; 
defendant  to  be  allowed  $200  for 
his  services.  As  part  of  the  same 
transaction  M.  executed  the  notes 
and  the  chattel  mortgage,  which, 
however,  did  not  cover  all  his  per- 
sonal property,  and  defendant  can- 
celed the  notes  held  by  him;  the 
creditors  of  M.  to  whom  payment 
was  to  be  made  were  also  desig- 
nated. Defendant  subsequently 
advanced  the  $600  and  paid  the 
debts  as  agreed.  Plaintiff  O'M., 
as  sheriff,  under  an  attachment  in 
an  action  by  plaintiff  B.  against 
M.  levied  on  the  mortgaged  prop- 
erty. Defendant  thereupon  took 
and  sold  the  same  under  his  mort- 
gage. In  an  action  for  an  alleged 
conversion,  the  referee  found  that 
there  was  no  fraud,  in  fact,  as 
against  M.'s  creditors  in  the  trans- 
action. Held,  that  it  was  not 
fraudulent  as  matter  of  law,  and 
the  action  was  not  maintainable; 


that  said  transaction  could  not  be 
considered  as  a  general  assignment 
by  an  insolvent  debtor,  and  so  void 
because  it  reserved  to  him  a  possi- 
ble surplus  at  the  expense  of  un- 
paid creditors  and  a  right  to  sub' 
sequently  make  preferences;  as  it 
had  none  of  the  elements  of  a 
trust,  but  was  simply  a  transfer  by 
chattel  mortgage,  the  consideration 
for  which  was  evidenced  and  settled 
by  the  outside  agreement;  that  the 
provision  for  a  sale  on  credit  was 
made  harmless  by  the  stipulation 
that  defendant  should  take  the 
credits  as  cash.     Brown  v.  Guthrie. 

485 

2.  The  material  and  essential  charac- 
teristic of  a  general  assignment  is 
the  presence  of  a  trust,  the  assignee 
taking  title,  not  as  absolute  owner, 
but  merely  as  trustee  for  the  per- 
formance of  trust  duties.  Id. 

When  assignment  for  benefit  of 

r /'editors  and  previous  conveyances  by 
assignor  may  be  assailed  by  his  credit- 
ors as  fraudulent. 

See  Loos  v.  Wilkinson.  195 


GUARANTY. 

L.,  defendant's  testatrix,  in  assign- 
ments of  certain  bonds  and  mort- 
gages to  W.,  plaintiff's  testator, 
guaranteed  that  the  mortgaged 
lands  were  sufficient  to  satisfy  the 
bonds  at  maturity,  and  covenanted 
to  pay  any  deficiency.  L.  subse- 
quently executed  her  bond  to  W., 
conditioned  to  pay  the  sum  of 
$1,500  and  any  deficiency  that 
might  arise  upon  foreclosure  of  the 
assigned  mortgages  "  as  stipulated 
in  the  assignments."  The  bond 
stated,  however,  that  it  was  under- 
stood the  liability  for  the  deficiency 
'*  by  virtue  hereof  "  should  not  ex- 
ceed $8,500.  After  the  execution 
of  this  bond,  L.  executed  instru- 
ments in  writing,  extending  her 
liability  under  the  covenants  of 
guaranty.  In  actions  to  foreclose 
the  assigned  mortgages,  held,  that 
the  covenants  of  guaranty  were 
not  limited  or  affected  by  the  bond, 
but  remained  in  full  force  and 
effect.     Wood  v.  Ludlow.  154 
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HIGHWAYS. 

1.  R.  and  B.  being  the  owners  of  a 
certain  farm,  divided  it  between 
them,  R.  conveying  to  B.  his  inter- 
est in  that  portion  described  as 
lying  "  east  of  a  public  highway  " 
described,  and  B.  conveying  to  R. 
his  interest  in  that  portion  lving 
west  of  said  highway.  Defendant, 
who  had  succeeded  to  the  title  of 
B.,  without  right  closed  up  the 
highway  and  began  the  construc- 
tion of  a  new  road  upon  plaintiff's 
land  he  having  succeeded  to  the 
title  of  R.  Held,  that  plaintiff  was 
entitled  to  the  interposition  of  the 
court  to  restrain  sucli  unlawful 
action.  DeWitt  v.  Van  ScJwyk.     7 

2.  Defendant,  under  authority  given 
by  its  charter,  entered  into  a  con- 
tract for  the  construction  of  a  sewer 
in  one  of  its  streets.  The  contract 
provided  that  all  damages  done  in 
the  construction  should  be  paid  by 
the  contractors.  Plaintiff's  team, 
which  was  standing  in  a  street 
crossing  the  one  in  which  the  sewer 
was  being  constructed,  was  fright- 
ened by  the  noise  of  a  blast  fired 
by  the  contractors  in  the  prosecu- 
tion of  the  work,  and,  while  at- 
tempting to  control  them,  plaintiff 
was  injured .  I  n  an  action  to  recover 
damages,  held,  that  defendant  was 
not  liable;  that  if  there  was  any 
culpable  negligence  which  caused 
this  injury  it  was  that  of  the  con- 
tractors, and  they  alone  were 
responsible.  Uerrington  v.  Village 
of  Larmngburgh.  145 


HOMICIDE. 

See  Manslaughter. 
Murder. 


HUSBAND  AND  WIFE. 

1.  In  an  action  by  a  husband  for  a 
separation  on  the  ground  of  aban- 
donment, the  defendant  may*set 
up  cruel  and  inhuman  conduct 
upon  the  part  of  the  plaintiff,  not 
only  as  a  defense  but  as  a  counter- 
claim, and,  on  proof  of  the  allega- 
tion, is  entitled  to  a  judgment  for 


a  separation  and  reasonable  sup- 
port.    Waltermire  v.  WaU&rmire. 

183 

2.  In  such  an  action,  it  appeared 
that,  in  1877,  the  husband  laid 
violent  hands  upon  his  wife,  led 
her  to  the  door,  threatened  to 
knock  her  down,  and  struck  at  her 
twice.  On  another  occasion  when 
she  fell  to  the  floor  from  sickness, 
he  said  "  It  was  a  pity  she  ever 
got  up; "  and  again,  "I  will  be  glad 
when  you  draw  your  last  breath." 
He  frequently  called  her  oppro- 
brious names  and  accused  her  of 
infidelity,  naming  various  men  with 
whom  he  charged  her  with  having 
improper  intercourse.  She  left  his 
house  in  1882.  Held,  the  facts 
justified  a  finding  of  cruel  and  in- 
human treatment.  Id. 

8.  In  an  action  for  an  accounting  as 
to  certain  securities  alleged  to  have 
been  loaned  by  plaintiff  to  defend- 
ant, the  wife  of  defendant,  as  a 
witness,  upon  the  examination  of 
plaintiff's  counsel,  testified,  with 
out  objection,  as  to  conversations 
with  her  husband  when  they  were 
alone  as  to  plaintiff's  securities 
taken  by  him,  his  obligations  to 
her  for  the  same,  and  his  promise 
to  secure  her  therefor.  After  cross- 
examination  by  defendant's  coun- 
sel, he  moved  to  strike  out  the  evi- 
dence on  the  ground  that  the  con- 
versations were  confidential  com- 
munications, and  so  the  evi- 
dence was  prohibited  by  the  Code 
of  Civil  Procedure  (§  831).  The 
motion  was  denied.  Held,  no 
error;  that  the  objection  came  too 
late,  and  even  if  it  had  been  timely, 
it  would  not  have  been  available, 
as  the  communications  were  not 
confidential  within  the  meaning  of 
the  prohibition.  Parkhurst  v.  Ber- 
deU.  386 

4.  By  an  agreement,  made  at  the 
time  of  marriage,  it  was  agreed 
that,  in  consideration  of  the  pay- 
ment of  $300  per  year  by  the  hus- 
band to  the  wife,  she  would  pio- 
vide  at  her  house,  where  the 
parties  were  to  reside,  everything 
necessary  for  a  living  for  them 
both  during  his  life.  On  reference 
of  a  claim,"  presented  by  the  wife 
after  death  of  her  husband  for  a 
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balance  alleged  to  be  due  under 
said  agreement,  she,  as  a  witness 
in  her  own  behalf,  was  asked: 
"  From  the  date  of  your  marriage 
*  *  *  who  provided  the  neces- 
saries for  the  house  and  the  sup- 
port of  the  family? "  This  was 
objected  to  as  incompetent  under 
section  829  of  the  Code  of  Civil 
Procedure.  Held,  untenable;  that 
the  question  did  not  necessarily 
call  for  personal  transactions  be- 
tween the  witness  and  the  decedent. 
Denise  v.  Denise.  562 


INCEST. 

1.  It  is  no  defense  to  an  indictment 
for  incest  that  the  female  with 
whom  the  defendant  is  charged 
with  having  committed  the  crime, 
although  his  daughter,  is  illegiti- 
mate. As  the  consanguinity  in 
such  case  would  make  the  mar- 
riage of  the  parties  incestuous  and 
void  (3  R.  S.  189,  §  3),  the  pro- 
vision of  the  Penal  Code  defining 


the  crime  (§  802)  applies. 
Lake. 


01-    2. 


2.  It  is  not  a  material  variance  that 
in  an  indictment  for  such  a  crime 
the  middle  name  of  the  female  is 
omitted,  when  there  is  no  question 
as  to  her  identity.  Id. 


INDICTMENT. 

1.  It  is  not  a  material  variance  that 
in  an  indictment  for  incest  the 
middle  name  of  the  female  is  omit- 
ted, when  there  is  no  question  as  to 
her  identity.     People  v.  Lake.     61 

2.  An  indictment  under  the  provision 
of  the  Penal  Code  ($  388),  declaring 
that  "  no  citizen  of  this  state  can, 
by  reason  of  race,  color  or  previous 
condition  of  servitude,  be  excluded 
from  the  equal  enjoyment,  of  any 
accommodations,  facility  or  privil- 
ege furnished  by  *  *  *  owners, 
managers  or  lessees  of  theaters  or 
other  places  of  amusement,"  al- 
leged, in  substance,  that  defendant 
being  one  of  the  owners  of  a  skating 
rink,  a  place  of  amusement,  did, 
on  a  day  named,  "exclude  from 


the  equal  enjoyment  of  any  and  all 
accommodation,  facility  and  privi- 
lege of  said  skating  rink  "  certain 
persons  named,  citizens  of  the  state, 
41  by  reason  of  race  and  color." 
Held,  sufficient;  that  it  was  not  ne- 
cessary to  aver  with  any  greater 
particularity  the  circumstances 
constituting  the  offense.  People  v. 
King.  418 


INFANTS. 
See  Parent  and  Child. 

INJUNCTION. 

.  An  equity  court  will  interfere  by 
injunction  to  restrain  a  defendant 
from  proceeding  in  an  illegal  act 
upon  plaintiff's  land,  which,  if 
completed,  will  necessarily  cast  a 
cloud  upon  his  title  and  naturally 
diminish  its  value.  Be  Witt  v. 
Van  Schoyk.  7 

R.  and  B.  being  the  owners  of  a 
certain  farm,  divided  it  between 
them,  R.  conveying  to  B.  his  inter- 
est in  that  portion  described  as 
t  lying  "east  of  a  public  highway" 
described,  and  B.  conveying  to  *R. 
his  interest  in  that  portion  lying 
west  of  said  highway.  Defendant, 
who  had  succeeded  to  the  title  of 
B.,  without  right  closed  up  the 
highway  and  began  the  construc- 
tion of  a  new  road  upon  plaintiff's 
land,  he  having  succeeded  to  the 
title  of  R.  Held,  that  plaintiff  was 
entitled  to  the  interposition  ot  the 
court  to  restrain  such  unlawful 
action.  Id. 

3.  Plaintiff  owned  and  occupied  cer- 
tain premises,  across  which  ran  a 
stream  fed  by  springs  of  pure 
water.  He  collected  tne  water  of 
said  stream  into  an  artificial  basin 
and  used  it  for  domestic  purposes 
and  the  propagation  of  fish,  and 
in  winter  procured  from  it  a  supply 
of  ice.  Defendant  thereafter  con- 
structed sewers,  through  which, 
not  only  surface-water,  but  the 
sewage    from    houses    and  water 

"closets  was  discharged  into  said 
stream  above  plaintiff's  land,  ren- 
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dering  its  water  unlit  for  use  and 
covering  its  banks  with  filthy  and 
unwholesome  sediment.  Held,  that 
these  acts  constituted  a  nuisance, 
to  restrain  which,  as  well  as  to  re- 
cover his  personal  damages,  plaint- 
iff could  maintain  an  action.  Chap- 
man v.  City  of  Rochester.  278 

4.  In  actions  by  stockholders  of 
corporations,  which  assail  the  acts 
of  their  directors  or  trustees, 
courts  will  not  interfere  unless  the 
corporate  powers  have  been  ille- 
gally or  unconscientiously  exe- 
cuted, or  unless  it  be  made  to  ap- 
pear that  the  acts  complained  of 
were  fraudulent  or  collusive  and 
destructive  of  the  rights  of  the 
stockholders;  mere  errors  of  judg- 
ment are  not  sufficient  as  grounds 
for  equity  interference.  lAslie  v. 
Lorillard.  519 

5.  It  seems  where  the  provisions  of 
corporate  agreements,  in  restraint 
of  competition,  tend  beyond  meas- 
ures of  self  protection  and  threaten 
the  public  good  in  a  distinctly  ap- 
preciable manner,  courts,  in  the 
exercise  of  their  equitable  powers, 
may  interfere;  but  should  not  do 
so  unless  the  apprehension  of  dan- 
ger to  the  public  interests  rests  on 
evident  grounds.  Id. 

6.  It  seems,  also,  that  stockholders 
may  arrest,  by  suit,  a  course  of 
dealing  which  will  divert  the  assets 
of  a  corporation  to  purposes  not 
authorized  by  its  charter,  or  an 
employment  of  its  statutory  powers 
for  the  accomplishment  of  pur- 
poses not  within  the  scope  of  their 
institution.  Id. 

7.  In  1837,  D.,  who  was  the  owner 
of  certain  lands,  upon  which  was 
a  spring,  agreed  orally  with  J.  that 
the  latter,  in  consideration  of  $10 
to  be  paid  by  him,  might  take 
water  from  said  spring  to  his  house 
sufficient  for  domestic  purposes. 
J.  laid  a  pipe  from  the  spring  to 
his  house.  I.,  who  contemplated 
building  a  house  on  premises  owned 
by  him,  entered  into  an  oral  agree- 
ment with  J. ,  by  which  the  latter 
agreed  to  let  him  have  part  of  the  | 
water  from  the  spring,  he  agreeing 
to  pay  the  $10  to  D.  and  to  pay 
part  of  the  expense  of  furnishing  I 


and  laying  the  pipe.  In  1889  D. 
sold  and  conveyed  to  I.  a  piece  of 
land  with  the  privilege  of  taking 
water  from  the  spring  "sufficient 
to  fill  a  three-fourth  inch  hole;"  a 
pipe  of  that  size  would  take  all  the 
water  from  the  spring,  I.  built  a 
house  on  the  land  so  purchased  and 
laid  a  pipe  therefrom,  connecting 
with  that  laid  by  J. ,  through  which 
he  took  the  water  from  the  spring. 
J.,  however,  and  his  grantees  con- 
tinued to  take,  through  the  pipe  co 
laid  by  him,  sufficient  of  the  water 
for  domestic  purposes  at  his  house 
under  a  claim  of  right  down  to  1 880, 
when  defendant,  who  was  then 
the  owner  of  the  I.  premises,  sev- 
ered the  pipe  below  the  point  where 
that  leading  to  his  house  was  con- 
nected with  it,  and  so  cut  off  the 
water  from  the  J.  house  which 
was  then  owned  by  plaintiff.  In 
an  action  to  restrain  interference 
with  plaintiff's  use  of  the  water, 
7ield,  that  the  oral  agreement  be- 
tween D.  &  J.  was  merelv  a  license 
which  was  revoked  by  the  convey- 
ance to  I. ;  but  that  the  subsequent 
open  and  notorious  use  by  J.  of 
the  water  under  a  claim  of  right 
inaugurated  an  adverse  user,  and 
such  user  having  been  continuous 
for  over  twenty  years  and  having 
been  acquiesced  in  by  I.  and  his 
grantees,  in  the  absence  of  any  ex- 
planation, gave  to  plaintiff  a  right 
to  its  continuance;  and,  therefore, 
that  plaintiff  was  entitled  to  the 
relief  sought.  Eckersan  v.  Grip- 
pen.  5b5 

When  injunction  proper  to  re- 
strain a  railroad  corporation  from 
interfering  with  the  franchises  and 
rights  of  another  similar  corporation. 

See  R.  H.  &  L.  R.  R.  Co.  v.  N.  Y., 
L.  E.  db  W.  R.  R.  Co.  128 

When  equity  action  maintain' 

able  to  restrain  unlawful  interference 
with  water  rights. 

See  Mudge  v.  Salisbury.  413 


INSANE  PERSON. 

1.  In  an  action  for  forcible  entry  and 
detainer  of  two  salt  blocks,  it  ap- 
peared that  the  blocks  were  held 
by  plaintiff  and  his  brother  C.  in 
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common.  The  latter  had  been  de- 
clared a  lunatic  in  proceedings  de 
lunatjco,  and  a  committee  of  his 
person  and  estate  appointed.  Such 
committee,  without  an  order  of  the 
court  authorizing  it,  executed  an 
instrument  purporting  to  be  a  lease 
for  ten  years  of  the  premises  to  a 
corporation  organized  for  the  pur- 
pose of  controlling  the  entire  salt 
manufacture,  but  which  instru- 
ment was  substantially  a  transfer, 
for  the  period  named,  for  a  con- 
sideration, payable  as  rent,  contin- 
gent upon  the  success  of  the  enter- 
prise. Defendant  sought,  under 
this  instrument,  to  justify  the  entry 
and  repel  the  charge  of  forcible 
detainer.  Held,  untenable;  that  the 
committee  were  not  authorized  to 
Execute  the  instrument  and  the  same 
was  void.    P harts  v.  Gere.        336 

2  It  seems  that,  neither  by  common 
law  nor  under  the  statutes  of  the 
state  (Chap.  446,  Laws  of  1874; 
Code  of  Civil  Pro.  §  2338  et  seq.\ 
has  the  committee  of  a  lunatic 
power  to  lease  his  estate  without  an 
order  of  the  court;  he  has  no  title 
to  or  interest  in  the  real  estate,  but 
is  simply  an  agent  or  representative 
of  the  court,  and  has  no  independ- 
ent power  to  dispose  of  it  in  any 
manner  whatsoever.  Id. 


INSURANCE  (FIRE). 

1.  Where  a  policy  of  fire  insurance  3, 
contained  a  condition  to  the  effect 
that  a  sale  or  transfer  of  the  prop- 
erty sold  or  any  change  in  the  title 
without  the  consent  of  the  com- 
pany would  avoid  the  policy,  held, 
that  a  deed  of  the  property,  exe- 
cuted simply  to  secure  a  debt,  was 
not  within  the  condition  and  did 
not  affect  the  policy.  Barry  v.  H. 
B.  F.  Ins.  Go.  1 

2.  Plaintiff,  a  banker  in  Alabama, 
made  a  loan  to  a  corporation  of 
that  state,  receiving  its  note  there- 
for, secured  by  a  chattel  mortgage 
upon  certain  property  of  the  cor- 
poration, and  by  the  transfer  of  a 
policy  of  insurance  upon  the  prop- 
erty issued  by  a  foreign  insurance 
company,  which  was  delivered  to 

Sickels— Vol.  LXV.     93 


plaintiff.  This  policy  contained 
the  usual  clause  against  assign- 
ments. A  Are  having  occurred  the 
loss  was  adjusted  and  the  amount 
placed  in  the  hands  of  the  agents 
of  the  insurance  company  in  New 
York  city.  These  moneys  were 
attached  in  the  hands  of  said 
agents  in  an  action  brought  by  de- 
fendants against  the  Alabama  cor- 
poration. Said  agents  reserved 
sufficient  to  protect  themselves 
against  the  attachment  and  paid 
over  the  balance  to  ijlaintiff.  In 
this  action  against  said  agents  to 
recover  the  amount  so  reserved,  an 
order  was  made  permitting  them 
to  deposit  the  moneys  to  the  credit 
of  the  action  and  substituting  the 
present  defendants  in  their  stead. 
Defendants  opposed  the  right  of 
plaintiff  to  recover  on  the  ground 
that  the  policy  and  assignment 
were  not  sufficiently  proved.  Held, 
untenable;  that  the  insurance  com- 
pany having  recognized  its  liability 
under  the  policy,  and  plaintiff's 
right  to  claim  the  amount  of  loss, 
defendants  could  not  resist  that 
right;  that  the  clause  in  the  policy 
against  assignments  was  simply  for 
the  benefit  of  the  insurance  com- 
pany, and  as  it  did  not  object,  de- 
fendants were  not  in  a  position  to 
do  so ;  and  that,  as  a  chose  in  action, 
the  policy  could  be  assigned  by 
parol  and  a  delivery  where  there 
was  a  valuable  consideration. 
Leinkauf  v.  Galman.  50 

Plaintiff  also  claimed  that  the 
mortgage  was  not  a  valid  obliga- 
tion Held,  that,  conceding  this  to 
be  so,  it  did  not  affect  the  plaintiff's 
right  of  recovery  as  the  policy  was 
assigned,  not  as  collateral  security 
for  the  mortgage,  but  for  the  note; 
and  this,  although  the  mortgage 
contained  the  agreement  of  the 
company  to  keep  the  property  in- 
sured for  plaintiff's  benefit;  also, 
that  as  the  mortgage  represented  a 
promise  or  agreement  of  the  cor- 
poration, through  its  officers, 
within  the  scope  of  its  legitimate 
purposes,  it  must  be  considered  as 
a  valid  contract,  although  not 
under  the  corporate  seal;  and  that 
it  was  not  for  defendant  to  object 
to  irregularities  or  defects  in  exe- 
cution. Id. 
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INSURANCE  (LIFE). 

1.  The  payment  of  each  annual 
premium  constitutes  a  '*  renewal " 
of  a  policjr  of  life  insurance  within 
the  meaning  of  the  act  of  1876 
(Chap.  841,  Laws  of  1876,  amended 
by  chap.  821,  Laws  of  1877;,  de- 
claring that  no  life  insurance  com- 
pany of  this  state  "shall  have 
power  to  declare  forfeited  or  lapsed 
any  policy,  thereafter  issued  or  re- 
netced,  by  reason  of  non-payment  " 
of  premium,  unless  a  notice  con- 
taining certain  particulars  specified 
"  shall  have  been  duly  addressed 
and  mailed  by  the  company  *  *  * 
to  the  insured  *  *  *  at  his  or 
her  last  known  post-office  address, 
not  less  than  thirty,  nor  more  than 
sixty  days  before  such  payment 
becomes  due."  Carter  v.  B.  L. 
Ins.  Co.  15 

2.  Said  act,  therefore,  applies  to  a 
policy  issued  before  the  passage  of 
the  act,  but  renewed  thereafter  by 
the  payment  of  premiums  as  they 
fell  due.  Id. 

8.  Defendant  in  1870  issued  a  policy 
of  insurance  upon  the  life  of 
plaintiff,  who  resided  in  the  city 
of  A.,  Georgia,  which  provided  for 
its  forfeiture  in  case  of  non-pay- 
ment of  premiums  on  or  before 
the  day  specified.  Previous  to  the 
passage  of  said  act  the  defendant, 
at  plaintiff's  request,  had  been  in 
the  habit  of  sending  receipts  in  an- 
ticipation of  payment  to  the  C.  R.  & 
B.  Co.  in  said  city  for  collection, 
and  plaintiff  paid  the  premiums  to 
that  company.  After  the  passage 
of  that  act  defendant  sent  to  plaint- 
iff, at  his  address  at  A.,  a  copy  of 
the  law  and  a  notice  thereon  stating 
that  "  notices  will  be  sent  as  re- 
quired by  statute  "  and  that  "  all 
premiums  are  due  and  payable  at 
the  office  in  New  York,"  and  these 
notices  were  repeated  on  all  subse- 
quent premium  receipts  sent  to 
plaintiff.  Thereafter  plaintiff  re- 
mitted the  premiums  direct  to  de- 
fendant at  its  office  in  New  York. 
In  each  of  the  years  1878  and  1879 
defendant  mailed  the  required  no- 
tices addressed  to  plaintiff  at  his 
said  place  of  residence.  In  1880 
and  thereafter,  without  any  au- 
thority from  plaintiff,  the  notices 


were  addressed  to  plaintiff,  care  of 
the  C.  R.  &  B.  Co.  The  notices 
were  received  by  that  company 
and  delivered  to  plaintiff  up  to 
1883,  who  paid  the  premiums  di- 
rect to  defendant.  The  notice  for 
1883  was  not  delivered,  plaintiff 
did  not  pay  the  premium  when 
due,  and  upon  tendering  it  there- 
after defendant  refused  to  receive 
it  and  claimed  the  policy  forfeited. 
In  an  action  to  compel  defendant 
to  accept  the  premium  and  rein- 
state the  policy,  fold,  that  even 
conceding  the  said  statute  did  not 
apply,  plaintiff  had  a  right  to  rely 
upon  the  assurances  expressed 
upon  its  notices  thereafter  sent  that 
it  did  so  apply  and  that  annual 
notices  would  be  sent,  and  defend- 
ant was  estopped  thereby;  that  it 
was  incumbent  upon  defendant*  to 
show  a  compliance  with  the  statute; 
that  by  sending  the  notices  to  the 
C.  R.  &  B.  Co.  defendant  made 
that  company  its  agent  to  deliver 
them,  and  took  the  risk  of  a  fail- 
ure on  the  part  of  such  agent  to 
perform  its  duty ;  that  plaintiff  was 
under  no  obligation  to  object  to 
any  mode  of  sending  the  notices  so 
long  as  he  actually  received  them 
in  time;  and  that,  therefore,  no 
such  notice  was  given  as  the  statute 
required,  and  defendant  had  no 
right  to  declare  the  policy  forfeited. 

Id. 

4.  Upon  the  application  of  L.,  made 
expressly  as  trustee  for  his  three 
children,  defendant  issued  in  1863 
a  policy  upon  his  life,  which  de- 
scribed the  premium  as  paid  by 
him  "in  trust  for  his  children, 
naming  them,  and  covenanted  in 
terms  to  pay  the  sum  assured  to 
the  three  children  or  their  guar- 
dians upon  the  death  of  their  father. 
The  policy  remained  in  L.'s  pos- 
session and  the  premiums  were  paid 
by  him  until  1878.  The  premium 
for  that  year  was  not  paid  when 
due,  but  four  days  thereafter  L. 
surrendered  the  policy  to  defend- 
ant and  took  out  a  new  one  for  the 
same  amount,  and  calling  for  the 
same  annual  premiums,  which  was 
made  payable  to  his  second  wife. 
There  was  no  new  examination  of 
L. ;  the  new  policy  bore  the  same 
number  of  the  one  canceled  and 
stated  the  age  of  L.  as  thirty-nine 
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"in  1868."  The  first  premium 
was  paid  in  part  by  a  dividend 
earned  by  the  earlier  policy,  and 
the  new  policy  acknowledged  the 
receipt  by  defendant  of  the  pre- 
mium and  of  $  1 ,429.44  ' '  to  be  paid 
on  delivery  of  this  policy. "  That 
amount  was  paid  by  the  cancella- 
tion of  the  old  policy  and  the  trans- 
fer of  its  surrender  value  to  de- 
fendant in  reduction  of  the  annual 
premiums.  L.  died  in  1879  and 
defendant  paid  the  amount  due 
thereon  to  his  widow.  In  an  action 
upon  the  first  policy,  brought  by 
the  assured  named  therein,  held, 
that  plaintiffs  were  entitled  to  re- 
cover; that  after  notifying  the 
beneficiaries  of  the  trust  and  acting 
upon  it  until  it  had  become  valua- 
ble to  them,  L.  had  no  right  to  end 
it  without  notice  to  them;  that  the 
plaintiffs  had  a  vested  interest  in 
the  policy  at  the  time  of  its  surren- 
der, measured  and  represented  by 
its  surrender  value,  with  which  L. 
could  not  deal  in  contravention  of 
their  rights;  that  his  possession  of 
the  policy  was  consistent  with  the 
trust;  that  the  original  policy  did 
not  lapse,  the  faifure  to  pay  the 
premium  of  1878  having  been 
waived  by  defendant  by  issuing 
the  new  policy,  which  was,  in  ef- 
fect, a  continuation  of  the  original.  I 
Garner  v.  Oermania  I.  Ins.   Co. 

266 

6.  Good  faith  cannot  be  asserted  by 
one  who  aids  in  the  diversion  of  a 
known  trust  fund  from  its  lawful 
owners.  Id. 

•6.  Also,  held,  that  the  trust  was  not 
so  far  executory  as  to  be  revocable; 
that  each  payment  of  premium  ad- 
ded to  the  surrender  value  of  the 
policy  and  fully  executed  the  gift 
to  the  extent  of  that  value,  and,  so 
far  as  executed,  L.  could  not  de- 
stroy the  trust,  or,  either  alone,  or 
together  with  the  insurer,  wrest 
from  the  beneficiaries  the  product 
of  the  trust  and  divert  it  into  other 
channels.  Id. 


JUDGMENT. 

When  judgment  may  be  modi- 
fied on  appeal,  so  as  to  aUow  reforma- 


tion of  contract  sued  upon  because  of 
mistake. 
See  Born  v.  Schrenkeisen.  55 

See  Former  Adjudication. 


JURORS. 

The  provisions  of  the  act  of  1822  (§  8, 
chap.  137,  Laws  of  1822),  in  refer- 
ence to  the  drawing  of  jurors  in  the 
county  of  Seneca,  have  not  been 
repealed,  and  the  provisions,  there- 
fore, of  the  Codes  of  Criminal  and 
Civil  Procedure  (Code  of  Crim. 
Pro.  §  358;  Code  of  Civil  Pro. 
§§  1027, 1062)  do  not  apply  in  that 
county.  (Code  of  Civ.  Pro.  §  8847, 
subd.  7.)    People  v.  Johnson      184 


JURY. 

1.  Notwithstanding  the  provisions 
of  the  Code  of  Criminal  Pro- 
cedure (§  376),  declaring  that 
an  existing  opinion  or  impression 
as  to  the  guilt  or  innocence  of  the 
defendant  in  a  criminal  trial  shall 
not  be  a  sufficient  ground  of  chal- 
lenge to  a  juror,  if  he  can  declare, 
on  oath,  his  belief  that  such 
opinion  or  inference  will  not  in- 
fluence his  verdict,  and  that  he 
can  render  an  impartial  verdict  ac- 
cording to  the  evidence,  an  exist- 
ing opinion,  by  a  person  called  as 
a  juror,  of  the  guilt  or  innocence 
of  the  accused  is  prima  facie  a 
disqualification,  ana  the  declara- 
tion required  of  the  iuror  to  avoid 
the  objection  must  be  certain  and 
unequivocal.     People  v.  McQuade. 

284 

2.  It  is  not  enough  that  there  are  de- 
tached statements  which,  if  alone 
considered,  would  seem  to  meet 
the  statutory  requirement,  if,  on 
construing  the  whole  statement,  it 
is  apparent  that  the  juror  is  not 
able  to  express  an  absolute  belief 
that  his  opinion  will  not  influence 
his  verdict,  he  is  disqualified.    Id. 

8.  Where,  therefore,  a  person  called 
as  a  juror,  on  a  challenge  for  bias, 
testified,  in  substance,  that  he  had 
an  opinion  as  to  the  guilt  of  the 
accused  which  amounted  to  a  con- 
viction, founded  Upon  a  careful 
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perusal  of  the  testimony  given  on 
a  former  trial,  and  where  his  de- 
claration of  his  belief  that  he  could 
render  an  impartial  verdict  was 
not  absolute,  but  was  qualified  by 
a  doubt.  Held,  that,  as  matter  of 
law,  the  overruling  of  the  chal- 
lenge was  error;  and  that  the  error 
\  was  not  cured  by  the  fact  that  the 
defendant  had  not  exhausted  his 
%  peremptory  challenges  and  might 
have  excluded  the  juror.  id. 

4.  The  provisions  of  said  Code 
(§  455,  sub.  2),  permitting  excep- 
tions to  be  taken  to  a  decision  "  al- 
lowing or  disallowing  such  chal- 
lenge," is  not  limited  to  exceptions 
to  rulings  as  to  jurors  who  partici- 
pated in  the  verdict.  It  does  not 
permit  an,  exception  to  a  ruling 
admitting  or  rejecting  testimony 
on  the  trial  of  the  challenge,  ex- 
cept where  the  challenge  is  over- 

'  ruled  and  the  juror  participates 
in  the  verdict,  but  permits  an  ex- 
ception to  the  erroneous  rejection 
of  a  iuror,  and  such  an  exception 
is  reviewable  on  appeal.  Id. 

5.  Under  said  Code  (§  485),  proceed- 
ings on  challenges  to  jurors  who 
participated  in  the  verdict  must  be 
incorporated  in  the  judgment-roll, 
and  the  decision  made  thereon 
may  be  reviewed  on  exceptions 
as  of  course;  but  if  the  de- 
fendant desires  a  review  of  his 
exceptions  where  the  challenge 
was  sustained,  he  must  incorporate 
them  in  a  bill  of  exceptions  to  be 
settled  and  annexed  to  the  roll. 
(§  456.)  Id. 

6.  As  to  whether  the  erroneous  ex- 
clusion of  a  single  juror  from  the 
panel  by  mistake  or  inadvertence, 
where  it  can  be  fairly  inferred  that 
no  injury  resulted  to  the  defendant, 
may  be  disregarded,  quaere.        Id. 

7.  The  fact  that  a  person  called  as  a 
juror  is  well  acquainted  with  one 
of  the  counsel  for  the  defendant, 
and  had  advised  with  him  on  some 
occasion  not  connected  with  the 
case  on  trial,  is  not  a  cause  of 
challenge  for  bias  (Code  of  Crim. 
Pro.  S£  376,  877,  378),  and  the  ex- 
clusion of  a  juror  on  'such  a  ground 
is  error,  for  which  an  exception 
lies.  Id. 


LANDLORD  AND  TENANT. 

1 .  A  rent  charge  may  be  apport  ioned 
by  the  concurring  assent  or  action 
of  both  the  landlord  and  tenant. 
Church  v.  Seeley.  457 

2.  Plaintiff  recovered  in  ejectment 
part  of  a  lot  held  under  one  of  the 
Van  Rensselaer  leases,  under  a  pro- 
vision of  the  lease  authorizing  re- 
entry for  non-payment  of  rent. 
After  the  time  for  redemption  had 
passed,  and  after  re-entry  by  the 
landlord,  he  brought  ejectment  to 
recover  the  balance  of  the  lot  which 
was  held  under  the  same  lease. 
On  the  trial  of  the  latter  action  it 
appeared  that  such  severance  of 
the  lease  by  the  landlord,  in  pur- 
suit of  his  remedy,  was  preceded 
by  long  continued  payments  by 
the  owner  of  the  parcel  in  contro- 
versy, measured  by  the  proportion 
which  his  holding  bore  to  the  full 
quantity  of  the  lot.  These  pay- 
ments, although  credited  upon  the 
whole  lease,  it  did  not  appear  were 
accepted  upon  that  condition. 
HMt  that  a  severance  of  the  rent 
by  the  act  and  assent  of  the  land- 
lord was  a  reasonable  and  just  in- 
ference; and  that  the  referee  in 
fixing  the  amount  of  rent  inarrear 
to  be  stated  in  the  judgment,  as 
required  by  the  Code  of  Civil  Pro- 
cedure (§  1507),  properly  stated 
the  proportionate  share  of  the  par- 
cel sought  to  be  recovered,  instead 
of  the  whole  amount  unpaid  on 
the  lease.  As  to  whether  a  success- 
ful re-entry  upon  a  part  of  prem- 
ises leased  in  fee  extinguishes  the 
rent  upon  the  remainder,  quaere. 

Id. 


LEASES. 

1.  In  an  action  of  ejectment,  it  ap- 
peared that  the  lands  were  covered 
by  a  Van  Rensselaer  manorial 
lease  made  in  1794;  that  defendant 
succeeded  to  the  interest  of  the 
lessor,  and  in  1881  obtained  pos- 
session under  a  judgment  in  an  ac- 
tion of  ejectment,  brought  under 
a  right  reserved  in  the  lease  to  re- 
enter for  non-payment  of  rent, 
against  one  in  possession  as  tenant 
of  the  plaintiff  herein.  Plaintiff 
was  not  a  party  to  that  action. 
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Held,  that  while  the  judgment  in ; 
the  former  action  was  not   con- 1 
elusive  upon  the  plaintiff  here  as 
to  the  averments  in  the  complaint 
therein,  yet  as  it  was  against  the 

Serson  then  in  actual  occupation, 
efendant's  entry  thereunder  was 
lawful,  and  enabled  him  to  defend 
his  title  and  possession  against 
plaintiffs  claim.  Bradt  v.  Church. 

537 

2.  On  the  trial  it  was  admitted  that 
the  premises  were  subject  to  said 
lease  at  its  date.  Plaintiff  claimed 
title  under  a  deed  of  release  and 
quit  claim  made  in  1863,  with  prior 
possession  in  the  grantors  from 
1850.  No  proof  was  given  as  to 
the  source  of  title  of  said  grantors. 
Held  (Earl,. J.,  dissenting),  that 
in  the  absence  of  proof  to  the  con- 
trary, the  occupation  of  plaintiff's 
grantors  was  controlled  by  the  pre- 
sumption that  when  the  relation  of 
landlord  and  tenant  is  once  estab- 
lished it  attaches  to  all  who  may 
succeed  to  the  possession  under  the 
tenant;  that  plaintiff's  deed  did  not 
necessarily  imply  a  title  hostile  to 
that  of  the  landlord,  and  in  the  ab- 
sence of  proof  that  he  brought 
home  to  the  landlord  or  his  suc- 
cessor in  interest  knowledge  of  his 
claim  to  hold  adversely,  he  will  be 
presumed  to  have  entered  under 
the  lease;  and  so,  he  failed  to  show 
title  superior  to  that  of  defendant. 

Id. 

3.  Also,  held,  that  the  action  being 
in  hostility  to  the  lease  and  in  de- 
nial of  defendant's  rights  under  it, 
plaintiff  could  not  claim  here  that 
title  was  in  him  under  the  lease. 

Id. 

4.  Also,  held,  that  the  case  was  not 
affected  by  the  fact  that  the  lease 
was  perpetual;  nor  was  any  pre- 
sumption created,  affecting  the  ex- 
istence of  the  lease,  by  non-pay- 
ment of,  or  neglect  to  demand, 
rent  for  over  twenty  years.        Id. 

Committee  of  lunatic  no  power 

to  lease  his  real  estate  without  order  of 
court. 

SeePharisy.  Gere.  336 

See  Landlord  and  Tenant. 


I     LIMITATION  OP  ACTIONS. 


1.  The  Presbytery  conveyed  certain 
real  estate  to  P",  who  contracted  to 
sell  the  same  to  McR.  The  latter 
refused  to  complete  the  sale  because 
of  alleged  defects  in  the  title.  In 
an  action  to  compel  specific  per- 
formance, the  purchaser  claimed 
that  there  was  a  mortgage  upon  the 
premises  executed  by  the  religious 
society .  The  mortgage  referred  to 
was  payable  on  demand,  and  was 

fiven  nearly  twenty-six  years 
efore  the  contract  of  sale  was 
made.  After  said  conveyance  all 
of  the  mortgagees  named  in  the 
mortgage  or  their  representatives, 
executed  releases  to  the  Presbytery, 
the  latter  when  it  sold  and  con- 
veyed took  a  mortgage  for  part  of 
the  purchase-money.  It  was  ob- 
jected that  the  releases  were  in- 
effectual, as  the  Presbytery  did  not 
at  the  time  hold  any  title.  Held, 
untenable;  that  the  fact  that  it  was 
a  mortgagee  was  sufficient  to  up- 
hold a  release  of  a  prior  mortgage; 
also,  that  if  the  releases  were  other- 
wise ineffectual  they  furnished 
strong  evidence,  together  with  the 
great  lapse  of  time  and  the  fact 
that  it  was  not  mentioned  in  the 
petition  for  sale  by  the  society,  that 
the  mortgage  was  no  longer  a  sub- 
sisting incumbrance;  also,  that  if  it 
was  not  paid  or  otherwise  dis- 
charged it  was  barred  by  the  statute 
of  limitations,  and  that,  therefore, 
there  were  no  defects  shown  suffi- 
cient to  defeat  the  action.  Lynch 
v.  Pfeifer,  33 

2.  A  claim  for  services  rendered  for 
many  years  under  an  agreement  to 
pay  a  certain  sum  per  year  is  an 
entire  claim,  and  a  payment  thereon 
takes  the  entire  balance  out  of  the 
operation  of  the  statute  of  limita- 
tions.   Denise  v.  Denise.  562 


MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicious  prose- 
cution, it  appeared  that  a  writ  of 
possession  having  been  issued  to 
the  sheriff  upon  a  judgment  in  an 
action  of  ejectment  brought  by  de- 
fendant against  N. ;  that  officer,  on 
going  to  the  premises  to  execute 
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by  parol  that  the  former  conviction 
was  for  the  same  sale.  Id. 


EXECUTIONS. 

1.  The  provision  of  the  Marine 
Court  act  of  1875  (§  58,  chap.  479, 
Laws  of  1875),  in  reference  to  the 
issuing  of  execution  to  the  sheriff 
upn  a  judgment  of  a  Marine  Court 
of  the  city  of  New  York,  having 
been  repealed  by  the  repealing  act 
of  1877  (Chap.  318,  Laws  of  1877), 
the  provisions  of  the  Code  of  Civil 
Procedure  (§§  1865, 1369),  in  refer- 
ence lo  executions  issued  out  of  a 
court  of  record  to  a  sheriff  after 
September,  1877,  control  execu- 
tions so  issued  out  of  said  court. 
Dunham  v.  Reilly.  366 

2.  Where,  therefore,  an  execution 
was  issued  out  of  said  court  to  the 
sheriff  without  first  having  a  trans- 
cript of  the  judgment  filed  and  the 
judgment  docketed  in  the  county 
clerk's  office,  as  required  by  the 
said  Code  (§  1365),  before  execution 
can  be  issued,  which  execution 
did  not  contain  the  recitals  re- 
quired by  the  Code  (§§  1867, 
1869),  and  where  the  judgment  was 
not  docketed  during  the  life  of  the 
process,  held,  that  the  same  was 
void;  and  that  an  action  against  the 
sheriff  for  a  false  return  thereon 
was  not  maintainable.  Id. 


EXECUTORS    AND    ADMINIS- 
TRATORS. 

1.  The  costs  in  proceedings  upon  a 
reference,  under  the  statute,  of  a 
claim  against  the  estate  of  a  de- 
ceased person  are  not  controlled  by 
the  provisions  of  the  Code  of  Civil 
Procedure  (§§  1835,  1836),  in  ref- 
erence to  costs  in  an  action  against 
an  executor  or  administrator  in  his 
representative  capacity,  and  the 
court  has  power  to  award  costs, 
although  the  claim  was  not  pre- 
sented "  within  the  time  limited 
by  a  notice  published,  as  prescribed 
by  law,  requiring  creditors  to  pre- 
sent their  claims."  Deniae  v.  De~ 
nise.  562 


2.  B..  one  of  two  co-administrators, 
who  had  united  in  giving  a  bond 
with  sureties  for  the  faithful  exe- 
cution of  their  duties,  misappro- 
priated a  portion  of  the  funds  of 
the  estate.  His  letters  of  adminis- 
tration were  thereupon  revoked 
Xn  petition  of  plaintiff,  the  other 
rinistrator.  Plaintiff  then  com- 
menced proceedings  against  B.  for 
an  accounting,  which  resulted  in  a 
decree  directing  B.  to  pay  the  sum 
so  misappropriated.  The  decree  was 
duly  docketed,  execution  issued  and 
returned  unsatisfied.  Upon  peti- 
tion of  plaintiff  the  surrogate  di- 
rected an  assignment  to  him  of  the 
bond  and  gave  him  permission  to 
bring  suit  thereon  in  behalf  of  the 
estate.  In  an  action  so  brought, 
held,  that  the  proceedings  in  Sur- 
rogate's Court  were  regular  ami 
valid;  and  that,  assuming  plaintiff, 
as  one  of  the  principals  in  the  bond, 
would  individually  be  bound  to 
indemnify  the  sureties  for  any  sum 
recovered,  still  he  was  authorized 
in  his  representative  capacity  to 
maintain  the  action.  (Code  of  Ci v . 
Pro.  §§  2603,  2606,  2607,  2609.) 
Sperb  v.  McCmn.  605 


FIDUCIARY  RELATIONS. 

1.  Defendant  T.,  under  an  agree- 
ment between  E.  and  other  co- 
tenants,  received  powers  of  attor- 
ney to  manage  and  control  the 
property;  after  these  had  been  re- 
voked on  the  part  of  E.,  one  of 
the  co-tenants,  but  while  T.  was 
still,  to  some  extent,  in  possession 
and  was  receiving  the  rents,  issues 
and  profits,  he  purchased  a  judg- 
ment against  E.,  the  amount 
whereof  was  about  $6,600,  for 
$8,000.  T.  had  promised  E.  that 
he  would  protect  the  latter's  inter- 
est in  the  estate.  Held,  that  T. 
was  not  entitled,  on  an  accounting 
between  the  co-tenants,  to  be  paid 
the  full  amount  of  the  judgment, 
but  simply  the  amount  paid  by 
him  with  interest;  that  notwith- 
standing the  revocation  of  the 
power  of  attorney,  his  relations 
with  E.  continued  to  be  fiduciary 
in  their  nature.     Peek  v.  Peck.    64 


INDEX. 


743 


stances;  in  a  third  count  the  charge 
was  manslaughter  in  the  second 
degree  by  discharging  his  pistol 
"  in-a  culpably  negligent  manner" 
in  the  direction  of  D.  the  person 
killed.  At  the  commencement  of 
the  trial  defendant's  counsel  asked 
the  court  to  instruct  the  district 
attorney  to  elect  which  count  he 
would  proceed  on,  and  at  the  close 
of  the  evidence  for  the  prosecution, 
and  again  upon  all  the  evidence, 
that  he  be  directed  to  elect  on  which 
count  a  conviction  was  asked. 
These  requests  were  denied.  Held, 
no  error;  that  if  more  than  one 
crime  was  charged,  except  as  per- 
mitted by  the  Code  of  Criminal 
Procedure  (§  279),  the  only  remedy 
was  hy  demurrer  (§§  324,  881);  but 
that,  m  any  event,  such  a  request 
is  an  appeal  to  the  discretion  of  the 
court,  and  a  denial  of  the  applica- 
tion cannot  be  successfully  assigned 
as  error.  Id. 

8.  The  jury  rendered  a  verdict  of 
guilty  specifically  of  "  manslaugh- 
ter in  the  second  degree."  Held, 
that  this  was  equivalent  to  a  verdict 
of  not  guilty  of  the  crime  charged 
in  the  first  and  second  counts  of 
the  indictment.  Id. 

4.  The  mother  of  the  deceased  testi- 
fied that  defendant  followed  her 
son  and  came  to  her  house,  and  in 
the  presence  of  her  son  and  her- 
self, had  a  conversation  at  the  door 
in  respect  to  the  matter,  which  con- 
versation she  narrated,  and  said  her 
son  got  up  "and  went  in  "while 
she  was  talking  with  defendant. 
She  was  subsequently  recalled  and 
permitted  to  testify,  under  a  gen- 
eral objection  and  exception,  as  to 
what  her  son  said  after  he  went 
into  the  house.  Defendant  moved 
to  strike  out  tho  last  statement  as 
incompetent  and  improper  The 
witness  then  stated  that  the  state- 
ment was  made  to  her  half  an  hour 
after  the  defendant  had  gone.  The 
motion  to  strike  out  was  granted' 
Ueld,  that  if  there  was  error  in  the 
overruling  of  defendant's  objec- 
tion, it  was  cured  by  granting  his 
motion.  Id. 

5.  The  court,  after  stating  the  ac- 
cusation and  reading  the  statute  to 
the  jury,  charged  that  the  People 


must  establish  their  case  beyond  a 
reasonable  doubt,  and  that  to 
justify  the  killing,  defendant  must 
satisfy  them  if  they  found,  as  mat- 
ter of  fact,  that  the  killing  was 
done  by  him,  that  he  was  justified 
in  the  act.  Defendant's  counsel 
excepted  to  the  last  clause  and 
asked  the  court,  "in  that  connec- 
tion, to  charge  that  the  burden  of 
proof  is  on  the  People  all  through; 
that  the  defendant  is  not  obliged 
to  satisfy  the  jury  of  anything," 
and  the  court  so  charged.  Held, 
that  the  exception  was  untenable; 
that  if  an  excuse  for  the  homicide 
existed  it  could  not  be  presumed; 
that  while  the  burden  of  proving 
the  accusation  was  upon  the  prose- 
cution, [the  burden  of  justifying 
the  use  of  a  deadly  weapon  was  on 
defendant.  Id. 


MARINE  COURT  (CITY  OF  NEW 
YORK). 

1.  The  provision  of  the  Marine  Court 
act  of  1875  (§  53,  chap.  479,  Laws 
of  1875),  in  reference  to  the  issuing 
of  execution  to  the  sheriff  upon  a 
judgment  of  the  Marine  Court  of  the 
city  of  New  York,  having  been 
repealed  by  the  repealing  act  of 
1877  (Chap.  318,  Laws  of  1877), 
the  provisions  of  the  Code  of  Civil 
Procedure  (§§  13C5, 1869),  in  refer- 
ence to  executions  issued  out  of  a 
court  of  record  to  a  sheriff  after 
September,  1877,  control  execu- 
tions so  issued  out  of  said  court. 
Dunham  v.  ReiUy.  366 

2.  Where,  therefore,  an  execution 
was  issued  out  of  said  court  to  the 
sheriff  without  first  having  a  trans- 
cript of  the  judgment  filed  and  the 
judgment  docketed  in  the  county 
clerk's  office,  as  required  by  the 
said  Code  (§  1865),  before  execu- 
tion can  be  issued,  which  execution 
did  not  contain  the  recitals  required 
by  the  Code  (§§  1867,  1869),  and 
where  the  judgment  was  not  dock- 
eted during  the  life  of  the  process, 
held,  that  the  same  was  void;  and 
that  an  action  against  the  sheriff 
for  a  false  return  thereon  was  not 
maintainable.  Id, 


744 


INDEX. 


MASTER  AND  SERVANT. 

Where  the  duty  resting  upon  a  mas- 
ter of  providing  for  his  servant 
adequate  and  safe  appliances,  and 
such  as  are  usual  in  the  business 
in  which  the  servant  is  employed 
has  been  performed,  the  servant 
takes  all  the  risks  involved  in  the 
work  and  of  his  own  and  his  fellow 
servants'  negligence.  Hudson  v. 
Ocean  8.  8.  Go.  625 


MEASURE  OF  DAMAGES. 
See  Damages. 


MERGER. 

When  mortgage  mergedin  deed 

to  mortgagee. 
See  Lynch  v.  Pfeifer.  88 


MISTAKE. 

1.  Where  there  is  no  mistake  as  to 
the  terms  of  an  agreement,  but 
through  a  mistake  of  the  scrivener, 
or  by  any  other  inadvertence  in 
reducing  it  to  writing,  the  instru- 
ment does  not  express  the  agree- 
ment actually  made,  it  may  be 
reformed  by  the  court;  it  is  only 
where, an  action  is  to  reform  the 
agreement  itself  that  it  is  necessary 
to  allege  in  the  pleadings  and  prove 
on  the  trial  that  the  mistake  was 
mutual.    Born  v.  Schrenkeisen.    55 

2.  Where,  in  an  action  upon  a  written 
contract,  the  defendant  claims  a 
mistake  and  seeks  to  have  tide  con- 
tract reformed  because  thereof,  he 
should  allege  the  facts  entitling 
him  to  the  reformation  by  way  of 
counter-claim,  and  should  pray 
judgment  for  such  reformation.  Id. 

8.  Where,  however,  the  answer 
averred  the  facts  but  omitted  the 
prayer,  and  proof  of  the  facts  was 
gjiven  on  the  trial  without  objec- 
tion, and  the  omission  was  not  in 
any  way,  so  far  as  appeared  by  the 
record  on  appeal,  called  to  the 
attention  of  the  trial  court.     Held, 


that  the  objection  must  be  deemed 
to  have  been  waived.  Id. 

4.  Where  a  pledgee  of  corporate 
stock,  acting  in  good  faith  and 
under  an  honest  mistake,  converts 
it  by  an  unauthorized  sale  thereof 
and  refuses  to  replace  it  on  demand, 
it  is  the  duty  of  the  owner  to  re- 
place it  himself  within  a  reasonable 
time  after  notice  of  sale,  and  the 
proper  measure  of  damages  for 
the  conversion  is  the  highest  mar- 
ket-price during  such  reasonable 
time.  Wright  v.  Bk.  of  Metropolis. 
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MORTGAGE. 

1.  A  deed  absolute  in  form,  but  in 
fact  given  simply  as  security  for  a 
debt,  does  not  convey  the  title,  but 
is,  both  at  law  and  in  equity,  a 
mortgage  only.  Barry  v.  H.  B. 
F.  Ins.  Co.  1 

2.  The  Presbytery  of  N.  Y.  con- 
veyed certain  real  estate  to  P., who 
contracted  to  sell  the  same  to  McR. 
The  latter  refused  to  complete  the 
sale  because  of  alleged  defects  in 
the  title.    In  an  action  to  compel 

rifle  performance,  aside  from 
objections  above  stated,  the 
purchaser  claimed  that  there  was 
a  mortgage  upon  the  premises  exe- 
cuted by  the  religious  society. 
The  mortgage  referred  to  was  pay- 
able on  demand,  and  was  given 
nearly  twenty-six  years  before  the 
contract  of  sale  was  made.  After 
said  conveyance  all  of  the  mort- 
gagees named  in  the  mortgage  or 
their  representatives,  executed  re- 
leases to  the  Presbytery,  the  latter 
when  it  sold  and  conveyed  took  a 
mortgage  for  part  of  the  purchase- 
money.  It  was  objected  that  the 
releases  were  ineffectual,  as  the 
Presbytery  did  not  at  the  time 
hold  any  title.  Held,  untenable, 
that  the  fact  that  it  was  a  mort- 
gagee was  sufficient  to  uphold  a 
release  of  a  prior  mortgage;  also, 
that  if  the  releases  were  otherwise 
ineffectual  they  furnished  strong 
evidence,  together  with  the  great 
lapse  of  time  and  the  fact  that  it 
was  not  mentioned  in  the  petition 
for  sale  by  the  society,  that  the 
mortgage  was  no  longer  a  subsist- 
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ing  incumbrance;  also,  that  if  it 
was  not  paid  or  otherwise  dis- 
charged it  was  barred  by  the  statute 
of  limitations,  and  that,  therefore, 
there  were  no  defects  shown  suffi- 
cient to  defeat  the  action.  Lynch 
v.  Pfeiffer.  33 

8.  Where  the  property  and  franchises 
of  a  railroad  corporation  have  been 
sold  under  mortgage  foreclosure, 
and  a  new  corporation  organized 
under  the  reorganization  act  (Chap. 
430,  Laws  of  1874,  amended  by 
chap.  446,  Laws  of  1876,)  the  provi- 
sion of  the  act  of  1886  (Chap.  143, 
Laws  of  1886),  providing  that  any 
corporation  organized  under  a  law 
of  the  state,  having  capital  stock, 
shall  pay  to  the  state  treasurer  a 
percentage  specified  upon  such 
stock,  applies  to  the  new  corpo- 
ration, and  the  secretary  of  state  is 
prohibited  from  filing  any  certifi- 
cate of  its  articles  of  association 
until  satisfied  that  the  tax  imposed 
by  said  act  has  been  paid;  and  this, 
although  the  mortgage  foreclosed 
was  executed  prior  to  the  passage 
of  said  last  mentioned  act.  People 
ex  rel.  v.  Cook.  443 

4.  A  corporation,  organized  under 
said  reorganization  act,  is  a  new 
and  entirely  different  one  from  that 
whose  property  and  franchises 
were  purchased  under  the  fore- 
closure proceedings;  the  right  to 
be  a  corporation  was  not  mort- 
gaged or  purchased,  and  is  only 
obtained  by  the  purchasers  by  di- 
rect grant  from  the  state,  on  filing 
the  certificate.  •        Id.    2, 


certain  incumbrances  on  the  prem- 
ises, but  which  deed  was,  in  fact, 
given  simply  as  security  for  debts 
owing  by  A.  to  B.,  and  B.  there- 
after, without  having  paid  the  in- 
cumbrances, conveyed  the  prem- 
ises by  quit-claim  to  A.'s  wife 
upon  her  agreement  to  pay  the  in- 
debtedness of  A.  and  without  other 
consideration;  and  subsequently 
upon  foreclosure  of  one  of  the 
prior  incumbrances  B.  became  the 
purchaser,  that  he  did  not  thereby 
become  liable  to  the  wife  for  the 
amount  of  the  prior  incumbrances; 
that  as  B.'s  deed  was  simply  a 
mortgage,  and  the  covenant  to  pay 
the  incumbrances,  only  an  agree- 
ment to  make  further  advances  on 
the  security  of  the  land,  and  hav- 
ing released  his  mortgage  by  deed 
to  one  of  the  mortgagors,  and  so 
released  the  consideration  for  the 
covenant  and  the  security  which 
supported  it,  said  mortgagor  had 
no  right  of  action  upon  the  cov- 
enant.    Coley.  (Me.  630 

See  Chattel  Mortgage. 


5.  The  statutes  authorizing  the  mort- 
gaging oi  the  franchises  of  corpor- 
ations are  in  no  sense  contracts,  on 
the  part  of  the  state,  with  the  pur- 
chasers of  bonds  secured  by  such 
a  mortgage,  that  the  statutory  pro- 
visions existing  at  the  time  of  the 
execution  of  the  mortgage  for  the 
incorporation  of  the  purchasers  on 
foreclosure  sale  shall  remain  the 
same.  Id. 


6.  It  mem*  where  A.  and  wife  con- 
veyed to  B.  certain  premises  owned 
by  A.  by  deed  absolute  on  its  face, 
containing  a  covenant  on  the  part 
of  the  grantee  to  assume  and  pay 

Sickels—  Vol.  LXV.     94 


MOTIONS  AND  ORDERS. 

.  Aside  from  proof  of  jurisdictional 
facts,  the  orders  and  precepts  of 
courts  of  limited  jurisdiction  have 
the  same  force  and  are  entitled  to 
the  same  presumption  as  apply  to 
those  of  courts  of  more  extensive 
authority.    People  v.  Johnson.    134 

Subsequent  to  the  trial  of  an  in- 
dictment for  murder,  a  motion  was 
made  on  behalf  of  defendant  upon 
affidavits  to  set  aside  the  verdict 
upon  the  allegation  of  irregularities 
on  the  part  of  the  jury  during  the 
trial,  i.  e.,  that  the  jury  were  al- 
lowed to  view  the  scene  of  the 
crime  without  having  first  admin- 
istered to  the  officers  attending 
them  the  oath  prescribed  by  the 
Code  of  Criminal  Procedure 
(§  412),  and  that  members  of  the 
jury,  while  engaged  in  making 
such  view,  received  information 
from  the  officers  as  to  the  location 
of  the  cells  occupied  by  the  pris- 
oners attempting  to  escape,  etc. 
All  the  facts  were  known  to  the 
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Erisoner'fl  counsel  and  were  not 
rought  to  the  attention  of  the  court 
or  objected  to,  and  said  counsel 
assented  that  the  jury  should  view 
the  scene  of  the  crime.  The  mo- 
tion was  denied.  Held,  no  error; 
that  the  court  had  authority  to 
permit  the  jury  to  take  the  view; 
thut  the  omission  of  the  oath  to 
the  officers  was  an  irregularity 
merely,  which  could  be  waived  by 
defendant,  and  was  waived  by  the 
consent  of  his  counsel  that  the 
view  should  be  taken,  and  by  his 
omission  to  object  or  to  call  atten- 
tion of  the  court  to  the  omission 
of  the  oath.  Id. 

8.  Such  a  motion  is  addressed  to  the 
sound  discretion  of  the  trial  court 
(Code  of  Crim.  Pro.  §  465),  and 
the  exercise  of  that  discretion  is 
not  reviewable  here,  unless  it  ap- 
pears that  it  has  been  abused  to 
the  prejudice  of  defendant.       Id. 

4.  Where  a  railroad  corporation  is 
insolvent  and  all  its  property  is  in 
the  hands  of  a  receiver  appointed 
in  an  action  to  foreclose  a  mort- 
gage thereon,  the  amount  of  which 
exceeds  the  value  of  all  the  prop- 
erty, and  the  receiver  as  such  is 
operating  the  road  under  order  of 
the  court,  and  has  in  his  hands 
moneys  arising  from  the  gross 
earnings  sufficient  to  pay  a  tax 
imposed  upon  the  corporation 
under  and  pursuant  to  the  corpora- 
tion tax  act  of  1831  (('hap.  861, 
Laws  of  1881),  the  state  is  not  con- 
lined  to  the  proceedings  prescribed 
in  said  act  to  collect  such  tax,  but 
the  court,  on  petition  and  applica- 
tion of  the  attorney  general,  made 
in  the  foreclosure  suit'and  on  notice 
to  the  corporation  and  to  the  re- 
ceiver may,  in  its  discretion,  make 
an  order  directing  the  receiver  to 
pay  the  same  out  of  said  gross 
earnings.  C.  T.  Co.  v.  -tfl  Jr.  0. 
db  N.  R.  R.  Co.  250 

When  motion  to  set  aside  ver- 
dict in  criminal  action  because  of 
alleged  irregularities  on  the  part  of 
the  jury,  is  addressed  to  discretion 
of  court  and  so  not  reviewable  here. 

See  People  v.  Johnson.  134 

When  motion  to  affirm  judg- 
ment properly  granted,  under  section 


1298  of  Code  of  Civil  Procedure  when 

party  lias  died  and  no  order  has  been 

made  substituting  another  in  his  place. 

See  Smyth  v.  Sturgess.  665 


MUNICIPAL    CORPORATIONS. 

1.  Defendant,  under  authority  given 
by  its  charter,  entered  into  a  con- 
tract for  the  construction  of  a 
sewer  in  one  of  its  streets.  The 
contract  provided  that  all  damages 
done  in  the  construction  should  be 
paid  by  the  contractors.  Plaint- 
iff's team,  which  was  standing  in 
a  street  crossing,  the  one  in  which 
the  sewer  was  being  constructed, 
was  frightened  by  the  noise  of  a 
blast  fired  by  the  contractors  in  the 
prosecution  of  the  work,  and  while 
attempting  to  control  them  plaint- 
iff was  injured.  In  an  action  to 
recover  damages,  held,  that  defend- 
ant was  not  liable;  that  if  there 
was  any  culpatole  negligence  which 
caused  this  injury  it  was  that  of 
the  contractors,  and  they  alone 
were  responsible.  Jlerrington  v.  Vil- 
lage of Lansingburgh.  145 

2.  It  seems  that,  under  the  act  "to 
secure  adequate  compensation  for 
the  right  to  construct  *  *  * 
street  railroads  in  cities  "  (Chap.  65, 
Laws  of  1886,  as  amended  by  chap- 
ter 642,  Laws  of  1886),  and  under 
the  provisions  of  the  state  Consti- 
tution applicable  to  the  construc- 
tion of  such  railways,  the  munici- 
pal authorities  have  the  absolute 
power  to  grant  or  withhold  their 
consent  to  the  construction  of  such 
a  railroad,  and  may  impose  any 
condition,  which,  in  the  exercise  of 
their  discretion,  they  deem  proper 
as  the  terms  upon  which  their  con- 
sent will  be  given.  People  ex  ret. 
v.  Barnard.  548 

3.  In  the  notice  of  sale,  however,  of 
the  right  to  use  a  street  for  such  a 
purpose  required  by  said  act  ($  1), 
the  conditions  must  be  specified, 
and  no  other  conditions  can  be  in- 
serted in  the  consent,  or  exacted 
or  imposed  upon  the  successful 
bidder,  than  those  required  by  the 
act  and  the  notice.  Id. 

See  Buffalo  (Citt  of). 
New  York  (City  of). 
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MURDER. 

1.  Upon  the  trial  of  an  indictment 
for  murder  in  the  first  degree  it 
appeared  that  upon  a  former  trial 
defendant  pleaded  not  guilty,  a 
jury  was  impanneled  and  sworn, 
and  at  the  conclusion  of  the  case 
on  the  part  of  the  prosecution  de- 
fendant, with  the  consent  of  the 
district  attorney,  withdrew  her 
plea  and  pleaded  guilty  of  murder 
in  the  second  degree,  which  plea 
was  accepted  by  the  court,  but  no 
sentence  was  pronounced.  On  a 
subsequent  day  on  application  of 
the  defendant,  the  district  attorney 
assenting  thereto,  the  court  per- 
mitted the  plea  to  be  withdrawn 
and  defendant  again  pleaded  not 
guilty,  and  under  this  plea  the  trial 
was  had.  Held,  that  the  with- 
drawal of  the  plea  of  guilty  of 
murder  in  the  second  degree  in- 
volved a  waiver  of  the  benefit  of 
the  implication  which  existed,  so 
long  as  the  plea  remained,  of  an  ac- 
quittal of  the  higher  crime,  and  it 
ceased  to  be  a  defense.  People  v. 
Oignarale.  23 

2.  Upon  the  trial  of  an  indictment 
for  murder  in  the  first  degree,  it 
appeared  that  the  homicide  was 
committed  while  the  defendant  was 
attempting  to  escape  from  jail 
where  he  was  confined  upon  a 
charge  of  felony.  Defendant  ob- 
jected to  the  admission  in  evidence 
of  the  commitments,  under  which 
he  was  held,  on  the  ground  that 
they  "  did  not  comply  with  the 
Code  of  Criminal  Procedure  and 
the  justice  had  no  right  to  issue 
them."  It  had  been  proved  that 
the  justice  issuing  them  was  an  act- 
ing justice  of  the  peace.  One  of 
the  commitments  recited  that  de- 
fendant was  held  on  a  charge  of 
"burglary  in  the  third  degree;" 
another  that  he  was  held  upon  a 
charge  of  "  grand  larceny  in  the 
first  degree."  Held,  these  state- 
ments were  a  substantial  compli- 
ance with  the  provision  of  said 
Code  (§  214),  requiring  the  nature 
of  the  crime  to  be  briefly  stated  in 
a  commitment;  that  a  reference  to 
the  statutory  definition  of  the 
crime  showed,  with  sufficient  clear- 
ness and  precision  for  the  purpose 


in  view,  the  nature  of  the  crime. 
People  v.  Johnson.  134 

3.  Also,  held,  that  it  was  not  incum- 
bent on  the  part  of  the  People,  in 
order  to  make  out  a  prima  facie 
case,  that  defendant  was  lawfully 
restrained  of  his  liberty  upon  a 
charge  of  felony,  to  put  in  evi- 
dence the  proceedings  upon  the 
examination  of  defendant;  that  it 
was  sufficient  to  show  that  he  was 
arrested  upon  a  warrant  issued  by 
competent  authority ,  was  examined 
before  a  duly  authorized  magis 
trate  upon  the  charge  therein  con 
tained,  was  held  to  answer,  and 
that  commitment  was  made  and 
delivered  to  the  sheriff;  that  juris- 
diction in  the  magistrate  over  the 
subject-matter  and  the  person 
having  been  established,  he  had 
authority  to  make  the  commitment, 
and  the  recitals  therein  contained 
are  presumptive  evidence  of  the 
facts  stated.  Id, 

4  Aside  from  proof  of  Jurisdictional 
facts,  the  orders  and  precepts  of 
courts  of  limited  jurisdiction  have 
the  same  force  and  are  entitled  to 
the  same  presumption  as  apply  to 
those  of  courts  of  more  extensive 
authority.  Id. 

5.  Also,  held,  that  as  the  evidence 
showed  that  the  death  charged  was 
caused  by  the  act  of  defendant 
while  he  was  attempting  to  escape 
from  jail  where  he  was  confined 
under  said  commitments,  it  legally 
tended  to  establish  that  the  death 
occurred  while  defendant  was  at- 
tempting to  commit  a  felony; 
(Penal  Code,  §§  685.  686),  and  so 
that  he  was  guilty  of  the  crime  of 
murder  in  the  first  degree.  (Penal 
Code,  §  183,  subd.  3.)  Id. 

6.  Subsequent  to  the  trial,  a  motion 
was  made  on  behalf  of  defendant 
upon  affidavits  to  set  aside  the  ver- 
dict upon  the  allegation  of  irregu- 
larities on  the  part  of  the  jury 
during  the  trial,  i.  e.y  that  the  jury 
were  allowed  to  view  the  scene  of 
the  crime  without  first  admin- 
istering to  the  officers  attending 
them  the  oath  prescribed  by  the 
Code  of  Criminal  Procedure  (§  412), 
and  that  members  of  the  jury, 
while   engaged    in  making   such 
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view,  received  information  from 
the  officers  as  to  the  location  of  the 
cells  occupied  by  the  prisoners  at- 
tempting to  escape,  etc.  All  the 
facts  were  known  to  the  prisoner's 
counsel  and  were  not  brought  to 
the  attention  of  the  court  or  ob- 
jected to,  and  said  counsel  assented 
that  the  jury  should  view  the  scene 
of  the  crime.  The  motion  was 
denied.  Held,  no  error;  that  the 
court  had  authority  to  permit  the 
jury  to  take  the  view :  that  the  omis- 
sion of  the  oath  to  the  officers  was 
an  irregularity  merely, which  could 
be  waived  by  defendant,  and  was 
waived  by  the  consent  of  his  coun 
sel  that  the  view  should  be  taken, 
and  by  his  omission  to  object  or  to 
call  attention  of  the  court  to  the 
omission  of  the  oath.  Id 

7.  Such  a  motion  is  addressed  to  the 
sound  discretion  of  the  trial  court 
(Code  of  \  rim.  Pro.  §  465),  and 
the  exercise  of  that  discretion  is  not 
reviewable  here,  unless  it  appears 
that  it  has  been  abused  to  the 
prejudice  of  defendant.  Id. 


NAVIGATION. 

1.  The  title  to  lands  under  the  waters 
of  navigable  bodies  of  water  is  in 
the  People  of  the  state.  Roberts  v. 
Daumgarten.  880 

2.  It  seems  that  the  rule  of  the  com- 
mon law  making  the  ebb  and  flow 
of  the  tide  the  controlling  clement 
in  determining  as  to  the  naviga- 
bility of  waters  does  not  hold  in 
this  country.  Id. 


NEGLIGENCE 

1.  Defendant,  under  autnority  given 
by  its  charter,  entered  into  a  con- 
tract for  the  construction  of  a  sewer 
in  one  of  its  streets.  The  contract 
provided  that  all  damages  done 
in  the  construction  should  be  paid 
by  the  contractors.  PlaintiTs 
team,  which  was  standing  in  a 
street  crossing  the  one  in  which 
the  sewer  was  being  constructed, 
was  frightened  by  the  noise  of  a 
blast  fired  by  the  contractors  in  the 
prosecution  of  the  work,  and,  while 
attempting  to  control  them,  plaint- 


iff was  injured.  In  an  action  to 
recover  damages,  field,  that  defend- 
ant was  not  liable;  that  if  there 
was  any  culpable  negligence  which 
caused  this  injury  it  was  that  of 
the  contractors,  and  they  alone 
were  responsible.  Herrington  v. 
Village  of  Lansingburgh.  145 

2.  Where,  through  the  negligence  of 
the  agents  of  the  state,  certain  high- 
way bridges  of  a  town  were  m- 
i'ured,  held,  that  the  state  was  lia-- 
ile  for  the  expenses  incurred  in 
making  the  necessary  repairs 
(Chap.  321,  Laws  of  lb70);  also, 
that  the  claim  therefor,  on  behalf 
of  the  town,  was  properly  pre- 
sented in  the  name  of  its  super- 
visor.    In  re  Bidelman  v.   State. 


8.  An  assignee  for  the  benefit  of 
creditors  is  bound  to  exercise,  in 
the  discharge  of  his  trust,  that  de- 
gree of  diligence  which  persons  of 
ordinary  prudence  are  accustomed 
to  use  in  their  own  affairs.  This 
duty  extends  to  all  the  interest 
committed  to  his  charge,  and  his 
whole  conduct  in  the  management 
of  the  trust,  when  called  in  ques- 
tion, is  to  be  considered  in  view  of 
the  powers  which  he  may  exercise 
in  the  collection,  recovery  and  ap- 
plication of  the  assets  and  the  gen- 
eral management  of  the  trust.  In 
re  Cornell.  351 

4.  Such  an  assignee  may  be  charge- 
able with  a  devastavit  as  well  by 
reason  of  his  neglect  as  his  inten- 
tional omission,  actual  misappro- 
priation or  positive  fraud.  Id\ 

5.  A  negligent  omission  of  the  as- 
signee to  assail  fraudulent  trans- 
fers of  property  made  by  the  as- 
signor prior  to  the  assignment,  as 
he  is  authorized  under  the  act  of 
1858  (Chap.  314,  Laws  of  1858), 
is  a  breach  of  trust;  and  upon  an 
accounting  of  the  assignee  under 
the  general  assignment  act  of  1877 
(Chap.  433,  Laws  of  1877),  the  court 
has  jurisdiction  to  inquire  in  re- 
spect to  the  execution  of  the  power 
conferred  by  said  act  of  1858,  and 
subject  him  to  liability  for  any  loss 
to  the  assigned  estate  arising  from 
a  culpable  neglect  to  exercise  it. 

Id. 
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6.  The  measure  of  liability  for  such 
neglect  is  the  actual  loss  sustained, 
or  such  as  can  reasonably  be  in- 
ferred from  his  misconduct.       Id. 

7.  Where,  therefore,  the  assignee  is 
chargeable  with  culpable  negli- 
gence in  not  bringing  a  suit  to  re- 
cover assets  so  ^fraudulently  dis- 
posed of  by  him,  in  the  absence  of 
proof  of  actual  fraud,  wrong-doing 
or  bad  faith  on  his  part,  he  is  not 
chargeable  with  the  sum  which 
might  have  been  recovered  unless 
the  estate  has  lost  that  amount 
through  his  neglect.  Id. 

8.  Accordingly  field,  where  an  as- 
signee had  been  removed  upon  ap- 
plication of  creditors  and  a  new 
assignee  appointed,  and  upon  set- 
tlement of  his  account  s  he  had  been 
found  guilty  of  negligence  in  not 
recovering  assets  fraudulently  dis- 
posed of  by  the  assignor,  but  it  did 
not  appear  that  at  the  time  of  his 
removal  the  remedy  to  recover  such 
assets  had  in  any  respect  been  im- 
paired, that  a  charge  against  him 
of  the  full  amount  of  the  claim  was 
error.  Id. 

9.  It  is  not  negligence,  as  matter  of 
law,  for  the  parents  of  a  bright 
child,  four  and  a  half  years  old, 
living  in  a  crowded  locality  in  a 
city,  with  no  other  place  for  amuse- 
ment, to  permit  the  child,  with 
proper  instructions  and  directions 
against  going  into  the  street,  to  play 
upon  the  sidewalk  without  an  at- 
tendant.    Birkett  v.  Knick.  lee  Co. 

504 

10.  As  to  whether  it  was  negligent 
under  the  particular  circumstances 
is  a  question  of  fact  for  the  jury.  Id. 

11.  In  an  action  under  the  Code  of 
Civil  Procedure  (§§  1902,  1904),  to 
recover  the  "pecuniary  injuries" 
resulting  from  the  death  of  a  young 
child,  caused  by  the  wrongful  act 
or  negligence  of  defendant,  the 
recovery  is  not  limited  to  nominal 
damages  merely.  The  amount  of 
damages  upon  such  proof  as  can 
be  made  is  for  the  determination 
of  the  jury,  subject  to  be  reviewed 
and  modified,  if  the  discretion  is 
abused  in  the  court  of  original  juris- 
diction, but  not  in  this  court.    Id. 


12.  It  seems  ihaZ,  in  estimating  the  pe- 
cuniary value  of  such  a  child  to  its 
next  of  kin,  the  jury  are  not  bound 
to  confine  their  considerations  to 
the  minority  of  the  child,  and  they 
may  take  into  consideration  all  the 
probable,  or  even  possible,  benefits 
which  might  result  to  them  from 
its  life,  modified,  as  in  their  esti- 
mation it  should  be  by  all  the 
chances  of  failure  or  misfortune. 

Id. 

13.  In  such  an  action  it  appeared  that 
the  child  ran  into  the  street  and 
was  run  over  by  defendant's  wagon. 
This  was  heavily  loaded  and  was 
being  driven  upon  a  descending 
grade,  and  there  was  apparently 
nothing  to  distract  the  attention 
of  the  driver.  Held,  that  the  ques- 
tion of  his  negligence  was  properly 
submitted  to  the  jury;  that  it  was 
his  duty  to  be  vigilant  in  looking 
for  pedestrians  in  the  street,  and 
particularly  at  the  crossings,  so  as 
not  to  injure  them.  Id. 

14.  Where  the  duty  resting  upon  a 
master  of  providing  for  his  servant 
adequate  and  safe  appliances,  and 
such  as  are  usual  in  the  business 
in  which  the  servant  is  employed, 
has  been  performed,  the  servant 
takes  all  the  risks  involved  in  the 
work  and  of  his  own  and  his  fellow 
servants'  neglieence.  Hudson  v. 
Ocean  8.  8.  Go7  625 

15.  The  giving  of  the  signals  required 
by  law  upon  a  railroad  tram  ap- 
proaching a  street  crossing  does 
not,under  all  circumstances,  render 
the  railroad  company  free  from 
negligence.  Where  the  evidence 
tends  to  show  that  the  train  was 
being  run  at  an  undue,  improper 
and  highly  dangerous  rate  of  speed 
through  a  city  or  village,  the  ques- 
tion of  negligence  is  for  the  jury. 
Thompson  v.  N.  T.  0.  &  H.  M.  It. 
R.  Co.  636 


NEGOTIABLE  INSTRUMENTS. 

When  bonds  issued  by  railroad 

corporation  are  and  when  they  are  not 
negotiable  instruments. 

See  McGleUand  v.  IT.  S.  R.  R.  Co. 
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perusal  of  the  testimony  given  on 
a  former  trial,  and  where  his  de- 
claration of  his  belief  that  he  could 
render  an  impartial  verdict  was 
not  absolute,  but  was  qualified  by 
a  doubt.  Held,  that,  as  matter  of 
law,  the  overruling  of  the  chal- 
lenge was  error;  and  that  the  error 
V  was  not  cured  by  the  fact  that  the 
defendant  had  not  exhausted  his 
'  peremptory  challenges  and  might 
have  excluded  the  juror.  Id. 

4.  The  provisions  of  said  Code 
(§  455,  sub.  2),  permitting  excep- 
tions to  be  taken  to  a  decision  "  al- 
lowing or  disallowing  such  chal- 
lenge, is  not  limited  to  exceptions 
to  rulings  as  to  jurors  who  partici- 
pated in  the  verdict.  It  does  not 
permit  an,  exception  to  a  ruling 
admitting  or  rejecting  testimony 
on  the  trial  of  the  challenge,  ex- 
cept where  the  challenge  is  over- 

'  ruled  and  the  juror  participates 
in  the  verdict,  but  permits  an  ex- 
ception to  the  erroneous  rejection 
of  a  juror,  and  such  an  exception 
is  reviewable  on  appeal.  Id. 

5.  Under  said  Code  (§  485),  proceed- 
ings on  challenges  to  jurors  who 
participated  in  the  verdict  must  be 
incorporated  in  the  judgment-roll, 
and  the  decision  made  thereon 
may  be  reviewed  on^  exceptions 
as  of  course;  but  if  the  de- 
fendant desires  a  review  of  his 
exceptions  where  the  challenge 
was  sustained,  he  must  incorporate 
them  in  a  bill  of  exceptions  to  be 
settled  and  annexed  to  the  roll. 
(§  456.)  Id. 

6.  As  to  whether  the  erroneous  ex- 
clusion of  a  single  juror  from  the 
panel  by  mistake  or  inadvertence, 
where  it  can  be  fairly  inferred  that 
no  injury  resulted  to  the  defendant, 
may  be  disregarded,  quwre.        Id. 

7.  The  fact  that  a  person  called  as  a 
juror  is  well  acquainted  with  one 
of  the  counsel  for  the  defendant, 
and  had  advised  with  him  on  some 
occasion  not  connected  with  the 
case  on  trial,  is  not  a  cause  of 
challenge  for  bias  (Code  of  Crim. 
Pro.  £§  376,  377,  378),  and  the  ex- 
clusion of  a  juror  on  such  a  ground 
is  error,  for  which  an  exception 
lies.  Id. 


LANDLORD  AND  TENANT. 

1.  A  rent  charge  may  be  apportioned 
by  the  concurring  assent  or  action 
of  both  the  landlord  and  tenant. 
Church  v.  Seeley.  457 

2.  Plaintiff  recovered  in  ejectment 
part  of  a  lot  held  under  one  of  the 
Van  Rensselaer  leases,  under  a  pro- 
vision of  the  lease  authorizing  re- 
entry for  non-payment  of  rent. 
After  the  time  for  redemption  had 
passed,  and  after  re-entry  by  the 
landlord,  he  brought  ejectment  to 
recover  the  balance  of  the  lot  which 
was  held  under  the  same  lease. 
On  the  trial  of  the  latter  action  it 
appeared  that  such  severance  of 
the  lease  by  the  landlord,  in  pur- 
suit of  his  remedy,  was  preceded 
by  long  continued  payments  by 
the  owner  of  the  parcel  in  contro- 
versy, measured  by  the  proportion 
which  his  holding  bore  to  the  full 
quantity  of  the  lot.  These  pay- 
ments, although  credited  upon  the 
whole  lease,  it  did  not  appear  were 
accepted  upon  that  condition. 
Held,  that  a  severance  of  the  rent 
by  the  act  and  assent  of  the  land- 
lord was  a  reasonable  and  just  in- 
ference; and  that  the  referee  in 
fixing  the  amount  of  rent  inarrear 
to  be  stated  in  the  judgment,  as 
required  by  the  Code  of  Civil  Pro- 
cedure (§  1507),  properly  stated 
the  proportionate  share  of  the  par- 
cel sought  to  be  recovered,  instead 
of  the  whole  amount  unpaid  on 
the  lease.  As  to  whether  a  success- 
ful re-entrjr  upon  a  part  of  prem- 
ises leased  in  fee  extinguishes  the 
rent  upon  the  remainder,  quwre. 

Id. 


LEASES. 

1.  In  an  action  of  ejectment,  it  ap- 
peared that  the  lands  were  covered 
by  a  Van  Rensselaer  manorial 
lease  made  in  1794;  that  defendant 
succeeded  to  the  interest  of  the 
lessor,  and  in  1881  obtained  pos- 
session under  a  judgment  in  an  ac- 
tion of  ejectment,  brought  under 
a  right  reserved  in  the  lease  to  re- 
enter for  non-payment  of  rent, 
against  one  in  possession  as  tenant 
of  the  plaintiff  herein.  Plaintiff 
was  not  a  party  to  that  action. 


INDEX. 


741 


Held,  that  while  the  judgment  in 
the  former  action  was  not  con- 
clusive upon  the  plaintiff  here  as 
to  the  averments  in  the  complaint 
therein,  yet  as  it  was  against  the 

Serson  then  in  actual  occupation, 
efendant's  entry  thereunder  was 
lawful,  and  enabled  him  to  defend 
his  title  and  possession  against 
plaintiff's  claim.  Bradt  v.  Church. 

537 

2.  On  the  trial  it  was  admitted  that 
the  premises  were  subject  to  said 
lease  at  its  date.  Plaintiff  claimed 
title  under  a  deed  of  release  and 
quit  claim  made  in  1863,  with  prior 
possession  in  the  grantors  from 
1850.  No  proof  was  given  as  to 
the  source  or  title  of  said  grantors. 
Held  (Earl,. J.,  dissenting),  that 
in  the  absence  of  proof  to  the  con- 
trary, the  occupation  of  plaintiff's 
grantors  was  controlled  by  the  pre- 
sumption that  when  the  relation  of 
landlord  and  tenant  is  once  estab- 
lished it  attaches  to  all  who  may 
succeed  to  the  possession  under  the 
tenant;  that  plaintiff's  deed  did  not 
necessarily  imply  a  title  hostile  to 
that  of  the  landlord,  and  in  the  ab- 
sence of  proof  that  he  brought 
home  to  the  landlord  or  his  suc- 
cessor in  interest  knowledge  of  his 
claim  to  hold  adversely,  he  will  be 
presumed  to  have  entered  under 
the  lease;  and  so,  he  failed  to  show 
title  superior  to  that  of  defendant. 

Id. 

S.  Also,  held,  that  the  action  being 
in  hostility  to  the  lease  and  in  de- 
nial of  defendant's  rights  under  it, 
plaintiff  could  not  claim  here  that 
title  was  in  him  under  the  lease. 

Id. 

4  Also,  held,  that  the  case  was  not 
affected  by  the  fact  that  the  lease 
was  perpetual;  nor  was  any  pre- 
sumption created,  affecting  the  ex- 
istence of  the  lease,  by  non-pay- 
ment of,  or  neglect  to  demand, 
rent  for  over  twenty  years.        Id. 

Committee  of  lunatic  no  power 

to  lease  his  real  estate  mthout  order  of 
court. 

See  Pharis  v.  Gere.  336 

See  Landlord  and  Tenant. 


LIMITATION  OP  ACTIONS. 

1.  The  Presbytery  conveyed  certain 
real  estate  to  P",  who  contracted  to 
sell  the  same  to  McR.  The  latter 
refused  to  complete  the  sale  because 
of  alleged  defects  in  the  title.  In 
an  action  to  compel  specific  per- 
formance, the  purchaser  claimed 
that  there  was  a  mortgage  upon  the 
premises  executed  by  the  religious 
society.  The  mortgage  referred  to 
was  payable  on  demand,  and  was 

fiven  nearly  twenty-six  years 
efore  the  contract  of  sale  was 
made.  After  said  conveyance  all 
of  the  mortgagees  named  in  the 
mortgage  or  their  representatives, 
executed  releases  to  the  Presbytery, 
the  latter  when  it  sold  and  con- 
veyed took  a  mortgage  for  part  of 
the  purchase-money.  It  was  ob- 
jected that  the  releases  were  in- 
effectual, as  the  Presbytery  did  not 
at  the  time  hold  any  title.  Held, 
untenable;  that  the  fact  that  it  was 
a  mortgagee  was  sufficient  to  up- 
hold a  release  of  a  prior  mortgage; 
also,  that  if  the  releases  were  other- 
wise ineffectual  they  furnished 
strong  evidence,  together  with  the 
great  lapse  of  time  and  the  fact 
that  it  was  not  mentioned  in  the 
petition  for  sale  by  the  society,  that 
the  mortgage  was  no  longer  a  sub- 
sisting incumbrance;  also,  that  if  it 
was  not  paid  or  otherwise  dis- 
charged it  was  barred  by  the  statute 
of  limitations,  and  that,  therefore, 
there  were  no  defects  shown  suffi- 
cient to  defeat  the  action.  Lyncli. 
v.  Pfeiffer.  33 

2.  A  claim  for  services  rendered  for 
many  years  under  an  agreement  to 
pay  a  certain  sum  per  year  is  an 
entire  claim,  and  a  payment  thereon 
takes  the  entire  balance  out  of  the 
operation  of  the  statute  of  limita- 
tions.   Denise  v.  Denise.  562 


MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicious  prose- 
cution, it  appeared  that  a  writ  of 
possession  having  been  issued  to 
the  sheriff  upon  a  judgment  in  an 
action  of  ejectment  brought  by  de- 
fendant against  N. ;  that  officer,  on 
going  to  the  premises  to  execute 
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the  writ,  found  plaintiff  in  posses- 
sion, claiming  title  under  a  deed 
from  a  third  person,  she  making 
no  claim  under  N. ,  and  upon  affi- 
davit that  she  made  threats  to  use 
violence  in  resisting  the  execution 
of  the  writ,  defendant  made  appli- 
cation for  and  obtained  a  warrant 
for  her  arrest  under  the  Code  of 
Criminal  Procedure  (£§  84, 90),  for 
the  purpose  of  obtaining  surety  of 
the  peace.  Defendant  offered  to 
show  that  there  was  no  considera- 
tion for  the  deed  under  which 
plaintiff  claimed,  "  but  that  it  was 
a  mere  scheme  or  device  to  defeat 
the  execution."  The  evidence  was 
excluded.  Held,  no  error.  Wright 
v.  Church,  463 

2.  Defendant  also  offered  to  prove 
that  there  had  been  frequently,  and 
within  a  brief  period  before  the 
occurrence  in  question,  in  that  sec- 
tion of  the  country,  resistance  to 
the  execution  of  similar  writs  on 
the  part  of  those  in  possession,  both 
men  and  women,  under  claim  of 
some  superior  title,  and  that  such 
resistance  had  been  carried  to  the 
point  of  killing  the  officers  who 
were  executing  the  writs.  The  evi- 
dence was  excluded.  Held,  no 
error.  Id* 


MANDAMUS. 

1.  .Where  the  common  council  of 
the  city  of  Buffalo,  upon  applica- 
tion made  to  it,  consented  to  the 
construction  of  a  railway  in  cer- 
tain of  the  city  streets,  published 
a  notice  of  sale,  as  prescribed  in 
the  statute,  and  the  city  comp- 
troller awarded  the  franchise  to 
the  highest  bidder,  but  that  of- 
ficer required  a  bond  containing 
conditions  not  required  by  the 
statute,  the  resolution  of  the  com- 
mon council  or  the  notice  of  sale, 
and  refused  to  accept  a  bond  con- 
taining all  the  prescribed  condi- 
tions because  it  did  not  contain 
those  so  required  by  him,  while 
expressly  admitting  "that  the  pen- 
raltyof  the  bond  and  the  sureties 
were  satisfactory,  held,  that  the 
comptroller  had  no  right  to  ex- 
act a  bond,  such  as  was  required 
by  him,  but  was  bound  to  accept 


and  approve  of  the  bond  presented; 
and  that  the  purchaser  was  en- 
titled to  a  mandamus  to  compel 
such  acceptance  and  approval. 
People  ex  rel.  v.  Barnard.  548 

2.  Where  a  writ  of  mandamus,  di- 
rected to  a  commissioner  of  public 
works  in  the  city  of  New  York, 
requiring  him  to  issue  a  permit  to 
the  relator  for  the  removal  of  a 
pavement,  had  been  fully  executed 
and  the  permit  availed  of  by  the 
relator,  and  thereafter  the  com- 
missioner had  gone  out  of  office, 
held,  on  appeal  to  this  court,  that, 
as  there  was  no  question  of  prac- 
tical importance  to  be  decided,  the 
order  granting  the  writ  should  be 
affirmed  without  considering  the 
question  as  to  whether  the  relator 
was  entitled  to  the  writ.  People 
ex  rel.  v.  Squire.  666 


MANSLAUGHTER. 

.  On  the  trial  of  an  indictment  for 
manslaughter,  it  appeared  that  de- 
fendant was  a  member  of  the 
police  force  of  the  village  of  W.  T., 
and  while  patrolling  his  beat  at 
night,  dressed  in  citizen's  clothes, 
he  fired  his  pistol  twice  at  one  D., 
wounding  him  and  thereby  causing 
his  death.  Defendant  testified  that 
he  saw  a  man  running  through 
the  streets,  and,  after  calling  upon 
him  three  times  to  stand,  without 
effect,  he  pulled  out  his  revolver 
and  shot,  as  he  supposed,  towards 
the  ground,  and  as  the  man  con- 
tinued running  he  fired  again 
towards  the  ground.  Defendant 
also  swore  that  a  gang  of  thieves 
had  been  operating  in  that  ward 
for  four  or  five  weeks,  and  as  he 
saw  D.  running  he  supposed  it  was 
one  of  that  gang.  It  appeared 
that  D.  was  a  good  citizen  return- 
ing from  lawful  business  to  his 
home.  At  'the  close  of  the  People's 
case  a  motion  was  made  for  an 
acquittal,  which  was  denied. 
Held,  no  error.  People  v.  McCarthy. 

\.  The  indictment  in  two  separate 
counts  charged  the  defendant  with 
manslaughter  in  the  first  degree, 
committed  under  different  circum- 
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stances;  in  u  third  count  the  charge 
was  manslaughter  in  the  second 
degree  by  discharging  his  pistol 
"  in-a  culpably  negligent  manner  " 
in  the  direction  or  D.  the  person 
killed.  At  the  commencement  of 
the  trial  defendant's  counsel  asked 
the  court  to  instruct  the  district 
attorney  to  elect  which  count  he 
would  proceed  on,  and  at  the  close 
of  the  evidence  for  the  prosecution, 
and  again  upon  all  the  evidence, 
that  he  be  directed  to  elect  on  which 
count  a  conviction  was  asked. 
These  requests  were  denied.  Held, 
no  error;  that  if  more  than  one 
crime  was  charged,  except  as  per- 
mitted by  the  Code  of  Criminal 
Procedure  (§  279),  the  only  remedy 
was  hy  demurrer  (§§324,  881);  but 
that,  in  any  event,  such  a  request 
is  an  appeal  to  the  discretion  of  the 
court,  and  a  denial  of  the  applica- 
tion cannot  be  successfully  assigned 
as  error.  Id. 

8.  The  jury  rendered  a  verdict  of 
guilty  specifically  of  "  manslaugh- 
ter in  the  second  degree."  Held, 
that  this  was  equivalent  to  a  verdict 
of  not  guilty  or  the  crime  charged 
in  the  first  and  second  counts  of 
the  indictment.  Id. 

4.  The  mother  of  the  deceased  testi- 
fied that  defendant  followed  her 
son  and  came  to  her  house,  and  in 
the  presence  of  her  son  and  her- 
self, had  a  conversation  at  the  door 
in  respect  to  the  matter,  which  con- 
versation she  narrated,  and  said  her 
son  got  up  "and  went  in"  while 
she  was  talking  with  defendant. 
She  was  subsequently  recalled  and 
permitted  to  testify,  under  a  gen- 
eral objection  and  exception,  as  to 
what  her  son  said  after  he  went 
into  the  house.  Defendant  moved 
to  strike  out  the  last  statement  as 
incompetent  and  improper  The 
witness  then  stated  that  the  state- 
ment was  made  to  her  half  unhour 
after  the  defendant  had  gone.  The 
motion  to  strike  out  was  granted* 
Held,  that  if  there  was  error  in  the 
overruling  of  defendant's  objec- 
tion, it  was  cured  by  granting  his 
motion.  Id. 

5.  The  court,  after  stating  the  ac- 
cusation and  reading  the  statute  to 
the  jury,  charged  that  the  People 


must  establish  their  case  beyond  a 
reasonable  doubt,  and  that  to 
justify  the  killing,  defendant  must 
satisfy  them  if  they  found,  as  mat- 
ter of  fact,  that  the  killing  was 
done  by  him,  that  he  was  justified 
in  the  act.  Defendant's  counsel 
excepted  to  the  last  clause  and 
asked  the  court,  "in  that  connec- 
tion, to  charge  that  the  burden  of 
proof  is  on  the  People  all  through; 
that  the  defendant  is  not  obliged 
to  satisfy  the  jury  of  anything," 
and  the  court  so  charged.  Held, 
that  the  exception  was  untenable; 
that  if  an  excuse  for  the  homicide 
existed  it  could  not  be  presumed; 
that  while  the  burden  of  proving 
the  accusation  was  upon  the  prose- 
.  cution,  [the  burden  of  justifying 
the  use  of  a  deadly  weapon  was  on 
defendant.  Id. 


MARINE  COURT  (CITY  OF  NEW 
YORK). 

1.  The  provision  of  the  Marine  Court 
act  of  1875  (§  68,  chap.  479,  Laws 
of  1875),  in  reference  to  the  issuing 
of  execution  to  the  sheriff  upon  a 
judgment  of  the  Marine  Court  of  the 
city  of  New  York,  having  been 
repealed  by  the  repealing  act  of 
1877  (Chap.  818,  Laws  of  1877), 
the  provisions  of  the  Code  of  Civil 
Procedure  (§§  1805, 1369),  in  refer-' 
ence  to  executions  issued  out  of  a 
court  of  record  to  a  sheriff  after 
September,  1877,  control  execu- 
tions so  issued  out  of  said  court. 
Dunham  v.  BoiUy.  866 

2.  Where,  therefore,  an  execution 
was  issued  out  of  said  court  to  the 
sheriff  without  first  having  a  trans- 
cript of  the  judgment  filed  and  the 
judgment  docketed  in  the  county 
clerk's  office,  as  required  by  the 
said  Code  (§  1865),  before  execu- 
tion can  be  issued,  which  execution 
did  not  contain  the  recitals  required 
by  the  Code  (§§  1867,  1369),  and 
where  the  judgment  was  not  dock- 
eted during  the  life  of  the  process, 
held,  that  the  same  was  void;  and 
that  an  action  against  the  sheriff 
for  a  false  return  thereon  was  not 
maintainable.  Id, 
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MASTER  AND  SERVANT. 

Where  the  duty  resting  upon  a  mas- 
ter of  providing  for  his  servant 
adequate  and  safe  appliances,  and 
such  as  are  usual  in  the  business 
in  which  the  servant  is  employed 
has  been  performed,  the  servant 
takes  all  the  risks  involved  in  the 
work  and  of  his  own  and  his  fellow 
servants'  negligence.  Hudson  v. 
Ocean  8.  8.  Go.  625 


MEASURE  OP  DAMAGES. 
See  Damages. 


MERGER. 

When  mortgage  merged  in  deed 

}  mortgagee. 
See  Lynch  v.  Pfeiffer.  88 


MISTAKE. 

1.  Where  there  is  no  mistake  as  to 
the  terms  of  an  agreement,  but 
through  a  mistake  of  the  scrivener, 
or  by  any  other  inadvertence  in 
reducing  it  to  writing,  the  instru- 
ment does  not  express  the  agree- 
ment actually  made,  it  may  be 
reformed  by  the  court;  it  is  only 
where, an  action  is  to  reform  the 
agreement  itself  that  it  is  necessary 
to  allege  in  the  pleadings  and  prove 
on  the  trial  that  the  mistake  was 
mutual.    Born  v.  Schrenkeisen.    55 

2.  Where,  in  an  action  upon  a  written 
contract,  the  defendant  claims  a 
mistake  and  seeks  to  have  the  con- 
tract reformed  because  thereof,  he 
should  allege  the  facts  entitling 
him  to  the  reformation  by  way  of 
counter-claim,  and  should  pray 
judgment  for  such  reformation.  Id. 

8.  Where,  however,  the  answer 
averred  the  facts  but  omitted  the 
prayer,  and  proof  of  the  facts  was 
given  on  the  trial  without  objec- 
tion, and  the  omission  was  not  in 
any  way,  so  far  as  appeared  by  the 
record  on  appeal,  called  to  the 
attention  of  the  trial  court.     Held, 


that  the  objection  must  be  deemed 
to  have  been  waived.  Id. 

.  Where  a  pledgee  of  corporate 
stock,  acting  in  good  faith  and 
under  an  honest  mistake,  converts 
it  by  an  unauthorized  sale  thereof 
and  refuses  to  replace  it  on  demand, 
it  is  the  duty  of  the  owner  to  re- 
place it  himself  within  a  reasonable 
time  after  notice  of  sale,  and  the 
proper  measure  of  damages  for 
the  conversion  is  the  highest  mar- 
ket-price during  such  reasonable 
time.  Wright  v.  Bk.  of  Metropolis. 

287 


MORTGAGE. 

1.  A  deed  absolute  in  form,  but  in 
fact  given  simply  as  security  for  a 
debt,  does  not  convey  the  title,  but 
is,  both  at  law  and  in  equity,  a 
mortgage  only.  Barry  v.  H.  B. 
F.  Ins.  Co.  1 

2.  The  Presbytery  of  N.  Y.  con- 
veyed certain  real  estate  to  P., who 
contracted  to  sell  the  same  to  McR. 
The  latter  refused  to  complete  the 
sale  because  of  alleged  defects  in 
the  title.  In  an  action  to  compel 
specific  performance,  aside  from 
the  objections  above  stated,  the 
purchaser  claimed  that  there  was 
a  mortgage  upon  the  premises  exe- 
cuted by  the  religious  society. 
The  mortgage  referred  to  was  pay- 
able on  demand,  and  was  given 
nearly  twenty-six  years  before  the 
contract  of  sale  was  made.  After 
said  conveyance  all  of  the  mort- 
gagees named  in  the  mortgage  or 
their  representatives,  executed  re- 
leases to  the  Presbytery,  the  latter 
when  it  sold  and  conveyed  took  a 
mortgage  for  part  of  the  purchase- 
money.  It  was  objected  that  the 
releases  were  ineffectual,  as  the 
Presbytery  did  not  at  the  time 
hold  any  title.  Held,  untenable, 
that  the  fact  that  it  was  a  mort- 
gagee was  sufficient  to  uphold  a 
release  of  a  prior  mortgage;  also, 
that  if  the  releases  were  otherwise 
ineffectual  they  furnished  strong 
evidence,  together  with  the  great 
lapse  of  time  and  the  fact  that  it 
was  not  mentioned  in  the  petition 
for  sale  by  the  society,  that  the 
mortgage  was  no  longer  a  subsist- 


INDEX. 


745 


ing  incumbrance;  also,  that  if  it 
was  not  paid  or  otherwise  dis- 
charged it  was  barred  by  the  statute 
of  limitations,  and  that,  therefore, 
there  were  no  defects  shown  suffi- 
cient to  defeat  the  action.  Lynch 
v.  Pfeiffer.  33 

8.  Where  the  property  and  franchises 
of  a  railroad  corporation  have  been 
sold  under  mortgage  foreclosure, 
and  a  new  corporation  organized 
under  the  reorganization  act  (Chap. 
430,  Laws  of  1874,  amended  by- 
chap.  446,  Laws  of  1876,)  the  provi- 
sion of  the  act  of  1886  (Chap.  143, 
Laws  of  1886),  providing  that  any 
corporation  organized  under  a  law 
of  the  state,  having  capital  stock, 
shall  pay  to  the  state  treasurer  a 
percentage  specified  upon  such 
stock,  applies  to  the  new  corpo- 
ration, and  the  secretary  of  state  is 
prohibited  from  filing  any  certifi- 
cate of  its  articles  of  association 
until  satisfied  that  the  tax  imposed 
by  said  act  has  been  paid;  and  this, 
although  the  mortgage  foreclosed 
was  executed  prior  to  the  passage 
of  said  last  mentioned  act.  People 
ex  rel.  v.  Cook.  443 

4.  A  corporation,  organized  under 
said  reorganization  act,  is  a  new 
and  entirely  different  one  from  that 
whose  property  and  franchises 
were  purchased  under  the  fore- 
closure proceedings;  the  right  to 
be  a  corporation  was  not  mort- 
gaged or  purchased,  and  is  only 
obtained  by  the  purchasers  by  di- 
rect grant  from  the  state,  on  filing 
the  certificate.  #        Id.    2. 

5.  The  statutes  authorizing  the  mort- 
gaging oi  the  franchises  of  corpor- 
ations are  in  no  sense  contracts,  on 
the  part  of  the  state,  with  the  pur- 
chasers of  bonds  secured  by  such 
a  mortgage,  that  the  statutory  pro- 
visions existing  at  the  time  of  the 
execution  of  the  mortgage  for  the 
incorporation  of  the  purchasers  on 
foreclosure  sale  shall  remain  the 
same.  Id. 


certain  incumbrances  on  the  prem- 
ises, but  which  deed  was,  in  fact, 
given  simply  as  security  for  debts 
owing  by  A.  to  B.,  and  B.  there- 
after, without  having  paid  the  in- 
cumbrances, conveyed  the  prem- 
ises by  quit-claim  to  A.'s  wife 
upon  her  agreement  to  pay  the  in- 
debtedness of  A.  and  without  other 
consideration;  and  subsequently 
upon  foreclosure  of  one  of  the 
prior  incumbrances  B.  became  the 
purchaser,  that  he  did  not  thereby 
become  liable  to  the  wife  for  the 
amount  of  the  prior  incumbrances; 
that  as  B.'s  deed  was  simply  a 
mortgage,  and  the  covenant  to  pay 
the  incumbrances,  only  an  agree- 
ment to  make  further  advances  on 
the  security  of  the  land,  and  hav- 
ing released  his  mortgage  by  deed 
to  one  of  the  mortgagors,  and  so 
released  the  consideration  for  the 
covenant  and  the  security  which 
supported  it,  said  mortgagor  had 
no  right  of  action  upon  the  cov- 
enant.    Cole  v.  Cole.  630 

See  Chattel  Mortgage. 


6.  It  seems  where  A.  and  wife  con- 
veyed to  B.  certain  premises  owned 
by  A.  by  deed  absolute  on  its  face, 
containing  a  covenant  on  the  part 
of  the  grantee  to  assume  and  pay 

Siokels— Vol.  LXV.    *94 


MOTIONS  AND  ORDERS. 

.  Aside  from  proof  of  jurisdictional 
facts,  the  orders  and  precepts  of 
courts  of  limited  jurisdiction  have 
the  same  force  and  are  entitled  to 
the  same  presumption  as  apply  to 
those  of  courts  oi  more  extensive 
authority.    People  v.  Johrwon.    134 

Subsequent  to  the  trial  of  an  in- 
dictment for  murder,  a  motion  was 
made  on  behalf  of  defendant  upon 
affidavits  to  set  aside  the  verdict 
upon  the  allegation  of  irregularities 
on  the  part  of  the  jury  during  the 
trial,  t.  e.f  that  the  jury  were  al- 
lowed to  view  the  scene  of  the 
crime  without  having  first  admin- 
istered to  the  officers  attending 
them  the  oath  prescribed  by  the 
Code  of  Criminal  Procedure 
(§  412),  and  that  members  of  the 
jury,  while  engaged  in  making 
such  view,  received  information 
from  the  officers  as  to  the  location 
of  the  cells  occupied  by  the  pris- 
oners attempting  to  escape,  etc. 
Ail  the  facts  were  known  to  the 
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Erisoner's  counsel  and  were  not 
rough t  to  the  attention  of  the  court 
or  objected  to,  and  said  counsel 
assented  that  the  jury  should  view 
the  scene  of  the  crime.  The  mo- 
tion was  denied.  Held,  no  error; 
that  the  court  had  authority  to 
permit  the  jury  to  take  the  view; 
that  the  omission  of  the  oath  to 
the  officers  was  an  irregularity 
merelv,  which  could  be  waived  by 
defendant,  and  was  waived  by  the 
consent  of  his  counsel  that  the 
view  should  be  taken,  and  by  his 
omission  to  object  or  to  call  atten- 
tion of  the  court  to  the  omission 
of  the  oath.  Id. 

8.  Such  a  motion  is  addressed  to  the 
sound  discretion  of  the  trial  court 
(Code  of  Crim.  Pro.  §  465),  and 
the  exercise  of  that  discretion  is 
not  reviewable  here,  unless  it  ap- 
pears that  it  has  been  abused  to 
the  prejudice  of  defendant.       Id. 

4.  Where  a  railroad  corporation  Is 
insolvent  and  all  its  property  is  in 
the  hands  of  a  receiver  appointed 
in  an  action  to  foreclose  a  mort- 
gage thereon,  the  amount  of  which 
exceeds  the  value  of  all  the  prop- 
erty, and  the  receiver  as  such  is 
operating  the  road  under  order  of 
the  court,  and  has  in  his  hands 
moneys  arising  from  the  gross 
earnings  sufficient  to  pay  a  tax 
imposed  upon  the  corporation 
under  and  pursuant  to  the  corpora- 
tion tax  act  of  1881  (('hap.  361, 
Laws  of  1881),  the  state  is  not  con- 
fined to  the  proceedings  prescribed 
in  said  act  to  collect  such  tax,  but 
the  court,  on  petition  and  applica- 
tion of  the  attorney  general,  made 
in  the  foreclosure  suit, and  on  notice 
to  the  corporation  and  to  the  re- 
ceiver may,  in  its  discretion,  make 
an  order  directing  the  receiver  to 
pay  the  same  out  of  said  gross 
earnings.  C.  T.  Co.  v.  N.  f.  O. 
&  JV.  R  R.  Co.  250 

When  motion  to  set  aside  ver- 
dict in  criminal  action  because  of 
alleged  irregularities  on  the  part  of 
the  jury,  is  addressed  to  discretion 
of  court  and  so  not  renewable  Jiere. 

See  People  v.  Johnson.  134 

When  motion  to  affirm  judg- 
ment properly  granted,  under  section 


1298  of  Code  of  Civil  Procedure  when 

party  has  died  and  no  order  has  been 

made  substituting  another  in  his  place. 

See  Smyth  v.  Sturgess.  665 


MUNICIPAL    CORPORATIONS. 

1.  Defendant,  under  authority  given 
by  its  charter,  entered  into  a  con- 
tract for  the  construction  of  a 
sewer  in  one  of  its  streets.  The 
contract  provided  that  all  damages 
done  in  the  construction  should  be 
paid  by  the  contractors.  Plaint- 
iff's team,  which  was  standing  in 
a  street  crossing,  the  one  in  which 
the  sewer  was  ocing  constructed, 
was  frightened  by  the  noise  of  a 
blast  fired  by  the  contractors  in  the 
prosecution  of  the  work,  and  while 
attempting  to  control  them  plaint- 
iff was  injured.  In  an  action  to 
recover  damages,  held,  that  defend- 
ant was  not  liable;  that  if  there 
was  any  culpable  negligence  which 
caused  this  injury  it  was  that  of 
the  contractors,  and  they  alone 
were  responsible.  Herri ngton  v.  Vil- 
lage of  Lansingburgh.  145 

2.  It  seems  that,  under  the  act  "to 
secure  adequate  compensation  for 
the  right  to  construct  *  *  * 
street  railroads  in  cities  "  (Chap.  65, 
Laws  of  1886,  as  amended  by  chap- 
ter 642,  Laws  of  1886),  and  under 
the  provisions  of  the  state  Consti- 
tution applicable  to  the  construc- 
tion of  such  railways,  the  munici- 
pal authorities  have  the  absolute 
power  to  grant  or  withhold  their 
consent  to  the  construction  of  such 
a  railroad,  and  may  impose  any 
condition,  which,  in  the  exercise  of 
their  discretion,  they  deem  proper 
as  the  terms  upon  which  their  con- 
sent will  be  given*  People  ex  rel. 
v.  Barnard.  548 

8.  In  the  notice  of  sale,  however,  of 
the  right  to  use  a  street  for  such  a 
purpose  required  by  said  act  ($  1), 
the  conditions  must  be  specified, 
and  no  other  conditions  can  be  in- 
serted in  the  consent,  or  exacted 
or  imposed  upon  the  successful 
bidder,  than  tho*.e  required  by  the 
act  and  the  notice.  Id. 

See  Buffalo  (City  of). 
New  York  (City  of). 
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MURDER. 

1.  Upon  the  trial  of  an  indictment 
for  murder  in  the  first  degree  it 
appeared  that  upon  a  former  trial 
defendant  pleaded  not  guilty,  a 
jury  was  impanneled  ana  sworn, 
and  at  the  conclusion  of  the  case 
on  the  part  of  the  prosecution  de- 
fendant, with  the  consent  of  the 
district  attorney,  withdrew  her 
plea  and  pleaded  guilty  of  murder 
in  the  second  degree,  which  plea 
was  accepted  by  the  court,  but  no 
sentence  was  pronounced.  On  a 
subsequent  day  on  application  of 
the  defendant,  the  district  attorney 
assenting  thereto,  the  court  per- 
mitted the  plea  to  be  withdrawn 
and  defendant  again  pleaded  not 
guilty,  and  under  this  plea  the  trial 
was  had.  Held,  that  the  with- 
drawal of  the  plea  of  guilty  of 
murder  in  the  second  degree  in- 
volved a  waiver  of  the  benefit  of 
the  implication  which  existed,  so 
long  as  the  plea  remained,  of  an  ac- 
quittal of  the  higher  crime,  and  it 
ceased  to  be  a  defense.  People  v. 
Cignarale.  23 

2.  Upon  the  trial  of  an  indictment 
for  murder  in  the  first  decree,  it 
appeared  that  the  homicide  was 
committed  while  the  defendant  was 
attempting  to  escape  from  jail 
where  he  was  confined  upon  a 
charge  of  felony.  Defendant  ob- 
jected to  the  admission  in  evidence 
of  the  commitments,  under  which 
he  was  held,  on  the  ground  that 
they  "did  not  comply  with  the 
Code  of  Criminal  Procedure  and 
the  justice  had  no  right  to  issue 
them."  It  had  been  proved  that 
the  justice  issuing  them  was  an  act- 
ing justice  of  the  peace.  One  of 
the  commitments  recited  that  de- 
fendant was  held  on  a  charge  of 
"burglary  in  the  third  degree;" 
another  that  he  was  held  upon  a 
charge  of  "  grand  larceny  in  the 
first  degree."  Held,  these  state- 
ments were  a  substantial  compli- 
ance with  the  provision  of  said 
Code  (§  214),  requiring  the  nature 
of  the  crime  to  be  briefly  stated  in 
a  commitment;  that  a  reference  to 
the  statutory  definition  of  the 
crime  showed,  with  sufficient  clear- 
ness and  precision  for  the  purpose 


in  view,  the  nature  of  the  crime. 
People  v.  Johnson.  134 

8.  Also,  held,  that  it  was  not  incum- 
bent on  the  part  of  the  People,  in 
order  to  make  out  a  prima  facie 
case,  that  defendant  was  lawfully 
restrained  of  his  liberty  upon  a 
charge  of  felony,  to  put  in  evi- 
dence the  proceedings  upon  the 
examination  of  defendant;  that  it 
was  sufficient  to  show  that  he  was 
arrested  upon  a  warrant  issued  by 
competent  authority,  was  examined 
before  a  duly  authorized  magis 
trate  upon  the  charge  therein  con 
tained,  was  held  to  answer,  and 
that  commitment  was  made  and 
delivered  to  the  sheriff;  that  juris- 
diction in  the  magistrate  over  the 
subject-matter  and  the  person 
having  been  established,  he  had 
authority  to  make  the  commitment, 
and  the  recitals  therein  contained 
are  presumptive  evidence  of  the 
facts  stated.  Id. 

4  Aside  from  proof  of  jurisdictional 
facts,  the  orders  and  precepts  of 
courts  of  limited  jurisdiction  have 
the  same  force  and  are  entitled  to 
the  same  presumption  as  apply  to 
those  of  courts  of  more  extensive 
authority.  Id. 

5.  Also,  Jield,  that  as  the  evidence 
showed  that  the  death  charged  was 
caused  by  the  act  of  defendant 
while  he  was  attempting  to  escape 
from  jail  where  he  was  confined 
under  said  commitments,  it  legally 
tended  to  establish  that  the  death 
occurred  while  defendant  was  at- 
tempting to  commit  a  felony; 
(Penal  Code,  §§  685,  686),  and  so 
that  he  was  guilty  of  the  crime  of 
murder  in  the  first  degree.  (Penal 
Code,  §  183,  subd.  3.)  Id. 

6.  Subsequent  to  the  trial,  a  motion 
was  made  on  behalf  of  defendant 
upon  affidavits  to  set  aside  the  ver- 
dict upon  the  allegation  of  irregu- 
larities on  the  part  of  the  jury 
during  the  trial,  i.  e.,  that  the  jury 
were  allowed  to  view  the  scene  of 
the  crime  without  first  admin- 
istering to  the  officers  attending 
them  the  oath  prescribed  by  the 
Code  of  Criminal  Procedure  (§  412), 
and  that  members  of  the  jury, 
while    engaged    in  making   such 
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view,  received  information  from 
the  officers  as  to  the  location  of  the 
cells  occupied  by  the  prisoners  at- 
tempting to  escape,  etc.  All  the 
facts  were  known  to  the  prisoner's 
counsel  and  were  not  brought  to 
the  attention  of  the  court  or  ob- 
jected to,  and  said  counsel  assented 
that  the  jury  should  view  the  scene 
of  the  crime.  The  motion  was 
denied.  Held,  no  error;  that  the 
court  had  authority  to  permit  the 
jury  to  take  the  view :  that  the  omis- 
sion of  the  oath  to  the  officers  was 
an  irregularity  merely,  which  could 
be  waived  by  defendant,  and  was 
waived  by  the  consent  of  his  coun 
sel  that  the  view  should  be  taken, 
and  by  his  omission  to  object  or  to 
call  attention  of  the  court  to  the 
omission  of  the  oath.  Id 

7.  Such  a  motion  is  addressed  to  the 
sound  discretion  of  the  trial  court 
(Code  of  i  rim.  Pro.  §  485),  and 
the  exercise  of  that  discretion  is  not 
reviewable  here,  unless  it  appears 
that  it  has  been  abused  to  the 
prejudice  of  defendant.  Id. 


NAVIGATION. 

1.  The  title  to  lands  under  the  waters 
of  navigable  bodies  of  water  is  in 
the  People  of  the  state.  Roberts  v. 
Daumgarten.  380 

2.  It  seems  that  the  rule  of  the  com- 
mon law  making  the  ebb  and  flow 
of  the  tide  the  controlling  clement 
in  determining  as  to  the  naviga- 
bility of  waters  does  not  hold  in 
this  country.  Id. 


NEGLIGENCE 

1.  Defendant,  under  autnority  given 
by  its  charter,  entered  into  a  con- 
tract for  the  construction  of  a  sewer 
in  one  of  its  streets.  The  contract 
provided  that  all  damages  done 
in  the  construction  should  be  paid 
by  the  contractors.  PlaintiTs 
team,  which  was  standing  in  a 
street  crossing  the  one  in  which 
the  sewer  was  being  constructed, 
was  frightened  by  the  noise  of  a 
blast  fired  by  the  contractors  in  the 
prosecution  of  the  work,  and,  while 
attempting  to  control  them,  plaint- 1 


iff  was  injured.  In  an  action  to 
recover  damages,  Mdt  that  defend- 
ant was  not  liable;  that  if  there 
was  any  culpable  negligence  which 
caused  this  injury  it  was  that  of 
the  contractors,  and  they  alone 
were  responsible.  Hcrrington  v. 
Village  of  Lansingburgh.  145 

2.  Where,  through  the  negligence  of 
the  agents  of  the  state,  certain  high- 
way bridges  of  a  town  were  in- 
jured, held,  that  the  state  was  lia- 
ble for  the  expenses  incurred  in 
making  the  necessary  repairs 
(Chap.  321,  Laws  of  lb70);  also, 
that  the  claim  therefor,  on  behalf 
of  the  town,  was  properly  pre- 
sented in  the  name  of  its  super- 
visor.   In  re  BideZman  v.   State. 


3.  An  assignee  for  the  benefit  of 
creditors  is  bound  to  exercise,  in 
the  discharge  of  his  trust,  that  de- 
gree of  diligence  which  persons  of 
ordinary  prudence  are  accustomed 
to  use  in  their  own  affairs.  This 
duty  extends  to  all  the  interest 
committed  to  his  charge,  and  his 
whole  conduct  in  the  management 
of  the  trust,  when  called  in  ques- 
tion, is  to  be  considered  in  view  of 
the  powers  which  he  may  exercise 
in  the  collection,  recovery  and  ap- 
plication of  the  assets  and  the  gen- 
eral management  of  the  trust.  In 
re  Cornell.  351 

4  Such  an  assignee  may  be  charge- 
able with  a  devastavit  as  well  by 
reason  of  his  neglect  as  his  inten- 
tional omission,  actual  misappro- 
priation or  positive  fraud.  Id. 

5.  A  negligent  omission  of  the  as- 
signee to  assail  fraudulent  trans- 
fers of  property  made  by  the  as- 
signor prior  to  the  assignment,  as 
he  is  authorized  under  the  act  of 
1858  (Chap.  314,  Laws  of  1858), 
is  a  breach  of  trust;  and  upon  an 
accounting  of  the  assignee  under 
the  general  assignment  act  of  1877 
(Chap.  433,  Laws  of  1877),  the  court 
has  jurisdiction  to  inquire  in  re- 
spect to  the  execution  of  the  power 
conferred  by  said  act  of  1858,  and 
subject  him  to  liability  for  any  loss 
to  the  assigned  estate  arising  from 
a  culpable  neglect  to  exercise  it, 

Id. 
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6.  The  measure  of  liability  for  such 
neglect  is  the  actual  loss  sustained, 
or  such  as  can  reasonably  be  in- 
ferred from  his  misconduct.      Id. 

7.  Where,  therefore,  the  assignee  is 
chargeable  with  culpable  negli- 
gence in  not  bringing  a  suit  to  re- 
cover assets  so  fraudulently  dis- 
posed of  by  him,  in  the  absence  of 
proof  of  actual  fraud,  wrong-doing 
or  bad  faith  on  his  part,  he  is  not 
chargeable  with  the  sum  which 
might  have  been  recovered  unless 
the  estate  has  lost  that  amount 
through  his  neglect.  Id. 

8.  Accordingly  held,  where  an  as- 
signee had  been  removed  upon  ap- 
plication of  creditors  and  a  new 
assignee  appointed,  and  upon  set- 
tlement of  his  accounts  he  had  been 
found  guilty  of  negligence  in  not 
recovering  assets  fraudulently  dis- 
posed of  by  the  assignor,  but  it  did 
not  appear  that  at  the  time  of  his 
removal  the  remedy  to  recover  such 
assets  had  in  any  respect  been  im- 
paired, that  a  charge  against  him 
of  the  full  amount  of  the  claim  was 
error.  Id. 

9.  It  is  not  negligence,  as  matter  of 
law,  for  the  parents  of  a  bright 
child,  four  and  a  half  years  old, 
living  in  a  crowded  locality  in  a 
city,  with  no  other  place  for  amuse- 
ment, to  permit  the  child,  with 
proper  instructions  and  directions 
against  going  into  the  street,  to  play 
upon  the  sidewalk  without  an  at- 
tendant.   Birkett  v.  Knick.  Ice  Co. 

504 

10.  As  to  whether  it  was  negligent 
under  the  particular  circumstances 
is  a  question  of  fact  for  the  jury.  Id. 

11.  In  an  action  under  the  Code  of 
Civil  Procedure  (§§  1902,  1904),  to 
recover  the  "pecuniary  injuries" 
resulting  from  the  death  of  a  young 
child,  caused  by  the  wrongful  act 
or  negligence  of  defendant,  the 
recovery  is  not  limited  to  nominal 
damages  merely.  The  amount  of 
damages  upon  such  proof  as  can 
be  made  is  for  the  determination 
of  the  jury,  subject  to  be  reviewed 
and  modified,  if  the  discretion  is 
abused  in  the  court  of  original  juris- 
diction, but  not  in  this  court.    Id. 


12.  It  seems  that,  in  estimating  the  pe- 
cuniary value  of  such  a  child  to  its 
next  of  kin,  the  jury  are  not  bound 
to  confine  their  considerations  to 
the  minority  of  the  child,  and  they 
may  take  into  consideration  all  the 
probable,  or  even  possible,  benefits 
which  might  result  to  them  from 
its  life,  modified,  as  in  their  esti- 
mation it  should  be  by  all  the 
chances  of  failure  or  misfortune. 

Id. 

13.  In  such  an  action  it  appeared  that 
the  child  ran  into  the  street  and 
was  run  over  by  defendant's  wagon. 
This  was  heavily  loaded  and  was 
being  driven  upon  a  descending 
grade,  and  there  was  apparently 
nothing  to  distract  the  attention 
of  the  driver.  Held,  that  the  ques- 
tion of  his  negligence  was  properly 
submitted  to  the  jury;  that  it  was 
his  duty  to  be  vigilant  in  looking 
for  pedestrians  in  the  street,  and 
particularly  at  the  crossings,  so  as 
not  to  injure  them.  Id. 

14.  Where  the  duty  resting  upon  a 
master  of  providing  for  his  servant 
adequate  and  safe  appliances,  and 
such  as  are  usual  in  the  business 
in  which  the  servant  is  employed, 
has  been  performed,  the  servant 
takes  all  the  risks  involved  in  the 
work  and  of  his  own  and  his  fellow 
servants'  negligence.  Hudson  v. 
Ocean  8.  S.  GoT  625 

15.  The  giving  of  the  signals  required 
by  law  upon  a  railroad  tram  ap- 
proaching a  street  crossing  does 
not,under  all  circumstances,  render 
the  railroad  company  free  from 
negligence.  Where  the  evidence 
tends  to  show  that  the  train  was 
being  run  at  an  undue,  improper 
and  highly  dangerous  rate  of  speed 
through  a  city  or  village,  the  ques- 
tion of  negligence  is  for  the  jury. 
Thompson  v.  JSTm  Y.  C.  &  H.  R.  R. 
R.  Co.  636 


NEGOTIABLE  INSTRUMENTS. 

When  bonds  issued  by  railroad 

corporation  are  and  when  they  are  not 
negotiable  instruments. 

See  McClelland  v.  2T.  S.  R.  R.  Co. 

469 
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NEW  YORK  (CITY  OP). 

1.  Where,  upon  charges  preferred 
against  a  member  of  the  police 
force  of  the  city  of  New  York,  a 
dereliction  of  duty  on  the  part  of 
the  accused  is  proved,  such  as, 
under  the  rules  governing  that 
force,  authorizes  a  dismissal  from 
the  service,  and  the  evidence  for 
the  accused  simply  establishes  pal- 
liating circumstances,  the  question 
as  to  the  sufficiency  of  the  excuse 
is  addressed  solely  to  the  discretion 
of  the  police  commissioners;  it  pre- 
sents no  question  of  law  or  fact 
for  the  courts,  and  so  a  decision  of 
the  commissioners  in  such  case 
removing  the  accused  is  not  review- 
able on  certiorari.  People  ex  rel. 
v.  French.  494 

2.  In  an  action  to  recover  damages 
for  the  destruction  of  plaintiff's 
wharf-right,  consequent  upon  the 
construction  by  the  city  of  New 
York,  under  the  act  of  1871  (Chap. 
574,  Laws  of  1871,  amending  chap. 
187,  Laws  of  1870),  of  an  exterior 
line  of  docks,  it  appeared  that 
plaintiff  was  the  owner  of  the 
wharf-right  for  the  length  of  the 
bulk-head  between  two  piers  in 
the  Hudson  river,  which  bulk-head 
formed  part  of  the  water-line  of 
West  street.  In  1851  the  common 
council  of  the  city  passed  a  resolu- 
tion giving  to  the  then  owners  of 
said  wharf-right  permission  "to 
pile  and  bridge  out  for  a  distance 
of  thirty -five  feet  beyond  the  bulk- 
head." Said  owners  built  a  plat- 
form on  piles  extending  out  thirty- 
five  feet  into  the  river.  Subse- 
quently permission  was  given  by 
the  common  council  to  a  steamship 
company,  lessees  of  the  bulk-head 
and  owners  of  one  of  the  adjoining 
piers,  to  build  a  platform  in  front  of 
the  bulk-head  extending  sixty-five 
feet  westerly,  and  upon  this  to  build 
a  shed,  the  permission  so  given  to  be 
operative  only  during  the  pleasure 
oi  the  city.  Said  lessees  built  a 
platform  seventy  feet  out  from  the 
line  of  the  old  platform  and  upon 
this  built  a  shed,  using  the  old 
platform  as  a  means  of  approach. 
This  extension  was  built  after  the 
adoption  by  the  city  of  the  plan 
of  harbor  improvements  provided 
for  by  said  act  of  1871.     Held,  that 


the  value  of  the  use  of  said  plat- 
form could  not  properly  be  taken 
into  consideration  as  an  incident 
of  the  wharf -right  as,  first,  the 
permission  originally  given  was 
m  contravention  of  existing  laws, 
and  so  was  unlawful  and  void 
(Chap.  80,  Laws  of  1798;  chap.  139, 
Laws  of  1801;  chap.  878,  Laws  of 
1875);  second,  if  lawful,  it  was 
merely  a  license,  revocable  in  its 
nature,  and  the  value  of  its  use 
was  a  pure  gratuity  while  the  per- 
mission lasted;  third,  the  extension 
was  forbidden  by  the  act  of  1871, 
because  inconsistent  with  the  plan 
adopted.    Kingsland  v.  Mayor,  etc. 

569 

8.  Also,  held,  that  plaintiff  acquired 
no  right  to  the  use  of  the  platforms 
or  to  claim  damages  for  their  de- 
struction under  the  act  of  1875 
(Chap.  249,  Laws  of  1875),  author- 
izing the  department  of  docks  to 
grant  permits  for  the  maintenance 
and  construction  of  sheds,  and 
legalizing  existing  structures  upon 
piers  and  bulk-heads;  as  the  act  in 
no  respect  authorized  platforms 
and  sheds  beyond  the  bulk-head 
line,  and  the  permits  were  revo- 
cable in  their  nature.  Id. 

4.  Also,  held,  that  when  the  city, 
acting  under  the  law  of  1871, 
adopted  a  plan  which  involved 
the  termination  of  all  private 
ownership  of  docks  and  wharves, 
and  in  the  progress  of  the  improve- 
ment directed  the  removal  of  the 
platforms  and  shed,  it  revoked 
plaintiff's  license;  that  such  action 
on  the  part  of  the  city  operated  to 
destroy  plaintiff's  wharf -right,  and 
for  that,  and  also  the  right  of 
preferential  use  by  steamship  lines 
attached  to  his  bulk-head  by 
statute  (Chap.  261,  Laws  of  1858), 
he  was  entitled  to  compensation; 
but  not  for  the  revocation  of  the 
license  or  deprivation  of  the  use 
of  the  platforms  and  shed.        Id. 

5.  Where  a  writ  of  mandamus,  di- 
rected to  a  commissioner  of  public 
works  in  the  city  of  New  York, 
requiring  him  to  issue  a  permit  to 
the  relator  for  the  removal  of  a 
pavement,  had  been  fully  executed 
and  the  permit  availed  of  by  the 
relator,  and  thereafter  the  commis- 
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sioner  had  gone  out  of  office,  Iteld, 
on  appeal  to  this  court,  that,  as 
there  was  no  question  of  practical 
importance  to  be  decided,  the  order 
granting  the  writ  should  be  affirmed 
without  considering  the  question 
as  to  whether  the  relator  was  enti- 
tled to  the  writ.  People  ex  rel.  v. 
Squire.  666 


NOTICE. 

1.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (£  1325),  re- 
quiring an  appeal  to  this  court  from 
a  fiual  judgment  to  be  taken  within 
one  year  alter  judgment  is  entered 
and  judgment-roll  filed,  no  notice 
of  the  judgment  or  of  its  entry  is 
necessary  to  set  the  time  running. 
Mcursh  v.  Pierce.  689 

2 .  Where  notice  of  appeal  was  served 
after  the  time  had  expired,  which 
was  immediately  returned  by  re- 
spondent's attorney,  with  an  in- 
dorsement thereon  stating  that  it 
was  so  returned  because  the  appeal 
was  not  brought  within  the  time 
prescribed.  Held,  that  the  omis- 
sion of  said  attorney  to  return  the 
printed  copies  of  the  return  served 
upon  him  was  not  a  waiver  of  the 
objection  to  the  appeal;  that  having 
notified  appellant's  attorney  that 
he  did  not  intend  to  recognize  the 
appeal  he  was  not  bound  to  con- 
tinue to  return  all  papers  thereafter 
served.  Id. 


NUISANCE. 

1.  Plaintiff  owned  and  occupied  cer- 
tain premises,  across  which  ran  a 
stream  fed  by  springs  of  pure  water. 
He  collected  the  water  of  said 
stream  into  an  artificial  basin  and 
used  it  for  domestic  purposes  and 
the  propagation  of  fish,  and  in 
winter  procured  from  it  a  supply 
of  ice.  Defendant  thereafter  con- 
structed sewers,  through  which, 
not  only  surface  water,  but  the 
sewage  from  houses  and  water- 
closets  was  discharged  into  said 
stream  above  plaintiff's  land,  ren- 
dering its  water  unfit  for  use  and 
covering  its  banks  with  filthy  and 


unwholesome  sediment.  Held, 
that  these  acts  constituted  a  nuis- 
ance, to  restrain  which,  as  well  as 
to  recover  his  personal  damages, 
plaintiff  could  maintain  an  action. 
Chapman  v.  City  BocJiester.      278 

.  Also  lield,  that,  in  the  absence  of 
proof  that  plaintiff  encouraged  the 
adoption  by  the  defendant  of  its 
system  of  sewerage,  or  by  any  act  or 
word  induced  it  to  so  direct  the 
sewers  that  the  flow  from  them 
should  reach  his  premises,  plaintiff 
was  not  estopped  by  acquiescence. 

Id. 

.  One  entitled  to  the  use  of  air  or 
water  in  its  natural  condition,  and 
who  is  injured  by  its  pollution, 
may  maintain  an  action  against  the 
party  causing  it,  whether  an  indi- 
vidual or  a  corporation.  Id. 


OFFICE  AND  OFFICERS. 

1.  The  doctrine  that  an  officer  who 
receives  process,  and,  treating  it  as 
valid,  proceeds  to  execute  it,  can- 
not allege  its  defective  character, 
applies  where  the  defect  is  capable 
of  amendment,  and  may  be  waived, 
and  the  process  is  merely  irregular, 
but  does  not  apply  where  it  is 
wholly  void.    Dunham  v.  JReiUy. 

366 

2.  Within  the  limits  of  the  chartered 
authority  the  officers  of  a  corpora- 
tion have  the  fullest  power  to  regu- 
late its  concerns  according  to  their 
best  judgment.   Leslie  v.  Lorillard. 

519 

When  bond,    required  by  the 

comptroller  of  a  city  and  given  by  a 
street  railroad  corporation  whiclt  has 
purchased  the  right  to  lay  its  tracks  in 
the  streets  of  the  city,  not  void  as 
against  public  policy  or  as  given  colore 
officii. 

See  People  ex  rel.  v.  Barnard.     548 


PARENT  AND  CHILD. 

1.  It  is  not  negligence,  as  matter  of 
law,  for  the  parents  of  a  bright 
child,  four  and  a  half  years  old, 
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living  in  a  crowded  locality  in  a 
city,  with  do  other  place  for  amuse- 
ment, to  permit  the  child,  with 
proper  instructions  and  directions 

Xnst  going  into  the  street,  to 
j  upon  the  sidewalk  without  an 
attendant.  Birkett  v.  Knick.  Ice 
Co.  604 

8.  As  to  whether  it  was  negligent 
under  the  particular  circumstances 
is  a  question  of  fact  for  the  jury. 


PARTIE8. 

1.  The  rule  that  a  principal  may 
maintain  an  action  upon  a  parol 
contract  made  by  his  agent  with  a 
third  person,  although  the  agency 
is  not  disclosed  at  the  time  of  mak- 
ing the  contract,  applies  in  actions 
against  telegraph  companies.  Mil- 
lOcen  v.  W.  U.  Tel.  Co.  403 

2.  Where  a  decision  of  the  commis- 
sioners of  the  land  office,  granting 
to  an  applicant  title  to  land  under 
navigable  waters,  has  been  reversed 
on  certiorari,  ii  is  their  duty,  rep- 
resenting both  public  and  private 
interests,  to  defend  their  decision. 
They  are,  in  a  legal  sense,  ag- 
grieved by  the  reversal,  and  so 
may  appeal  to  this  court.  People 
er  rel.  v.  Jones.  609 

8.  The  applicant  for  the  grant,  how- 
ever, where  he  has  not  been  made 
a  party  to  the  proceeding,  as  author- 
ized by  the  Code  of  Civil  Procedure 
(§  2137),  may  not  appeal;  his  rights 
are  protected  by  the  appeal  of  the 
commissioners.  Id. 

4.  Plaintiff  delivered  to  defendants  a 
piano  to  be  stored  for  her.  The 
executors  of  her  deceased  husband 
claimed  it  as  belonging  to  their  tes- 
tator's estate,  and  on  demand  de- 
fendants delivered  it  to  them  In 
an  action  for  conversion,  it  ap- 
peared that  the  testator  purchased 
the  piano  and  paid  for  it  with  his 
own  money.  Plaintiff  was  per- 
mitted to  testify  that  the  piano  was 
given  to  her  by  her  husband .  Held, 
error;  that  defendants  by  delivery 
to  the  executors  took  the  risk  of 
their  title,  but  could  defend  upon 


and  justify  under  it;  that  they 
came,  therefore,  within  the  descrip- 
tion of  section  829  of  the  Code  of 
Civil  Procedure,  as  persons  deriv- 
ing title  "  from,  through  or  under 
a  deceased  person  *  *  *  by 
assignment  or  otherwise,"  and  as 
against  them,  therefore,  plaintiff 
was  prohibited  by  said  section 
from  testifying  in  her  own  behalf 
to  any  personal  transaction  between 
herself  and  her  husband.  Mullins 
y.  Chickering.  613 

5.  As  under  the  Code  of  Civil  Pro- 
cedure (§§  1602, 1603),  in  actions  to 
recover  possession  of  real  property 
the  occupant  only  is  required  to  be 
made  defendant,  the  only  effect  of 
not  joining  as  defendants  other 
parties  is  simply  to  leave  the  ques- 
tions raised  in  the  action  open  to 
controversy,  in  case  they  subse- 
quently assert  title  or  adverse 
rights.    Bradt  v.  Church.  537 

6.  Plaintiff's  complaint  alleged,  in 
substance,  that  her  husband,  pur- 
suant to  her  directions,  purchased 
for  her  and  with  her  money  cer- 
tain shares  of  stock,  taking  a 
certificate  in  his  name  as  trustee, 
which  certificate  he  delivered  to 
her,  but  subsequently,  without 
authority  from  her,  took  it  and 

'  transferred  it  to  his  father,  defend- 
ant's testator.  In  an  action  to 
recover  the  value  of  the  stock, 
plaintiff's  husband,  as  a  witness 
for  her,  after  testifying  to  the  pur- 
chase of  the  stock,  the  taking  of 
the  certificate,  the  delivery  thereof 
to  plaintiff  and  his  subsequent 
unauthorized  taking  thereof  as 
charged  in  the  complaint,  was 
asked  to  state  the  circumstances 
and  the  agreement  under  which  he 
placed  the  stock  in  the  possession 
of  his  father.  This  was  objected 
to  as  incompetent  under  the  Code 
of  Civil  Procedure  (§  829).  The 
objection  was  sustained.  Held,  no 
error.    Bedjkld  v.  Bedfield.       671 

Claim  on  behalf  of  town  against 

state  for  damages  to  highway  bridges 
of  the  town,  caused  by  negligence  of 
state  officer,  properly  presented  in  the 
name  of  tlie  supervisor  of  the  town. 

See  in  re  Biddman  v.  State.      232 

When  motion  to  affirm  jvdg* 
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ment  properly  granted,  under  section 
1298  of  Code  of  Civil  Procedure,  where 
party  has  died  pending  appeal,  and  no 
order  has  been  made  substituting  arir 
other  in  his  place. 
See  Smyth  v.  Sturgess.  666 


PARTITION. 

1.  In  a  complaint  in  an  action  for 
partition,  brought  before  the  going 
into  effect  of  the  provisions  of  the 
Code  of  Civil  Procedure  in  refer- 
ence to  such  actions,  it  was  not 
necessary  to  aver  that  the  parties 
or  those  from  whom  they  derived 
title  were  ever  in  possession.  An 
averment  of  ownership  in  fee  is  all 
that  was  required,  ana  a  construct- 
ive possession,  such  as  the  law 
draws  to  the  title,  was  sufficient 
for  the  maintenance  of  the  action. 
Wainman  v.  Hampton.  429 

2.  In  such  an  action  the  complaint 
alleged  title  in  plaintiff  as  tenant 
in  common  with  defendants  and 
as  one  of  the  heirs  of  a  common 
ancestor.  H.,  one  of  the  defend- 
ants, set  up  in  his  answer  as  a 
counter-claim,  a  parol  agreement 
on  the  part  of  plaintiff  to  sell  and 
convey  to  him  her  interest;  that, 
relying  upon  said  agreement,  he 
went  into  possession  and  had  made 
valuable  improvements  and  asked 
for  specific  performance  thereof. 
These  averments  were  put  in  issue 
by  a  reply.  On  the  trial  H.  moved 
to  dismiss  the  complaint  on  the 
ground  that,  under  the  pleadings, 
questions  of  title  were  involved 
which  could  not  be  tried  in  the 
action.  Held,  that  the  motion  was 
properly  denied  as  there  was  no 
denial  of  plaintiff's  title  as  set  forth 
in  the  complaint;  that  the  allega- 
tions in  the  answer  formed  an  issue 
of  equitable  cognizance  to  be  tried 
by  the  court,  and  it  was  properly 
tried  in  the  action.  Id. 

8.  There  was  no  averment  in  the  said 
answer  of  possession  adverse  to 
plaintiff  or  that  H.  had  ousted  her, 
and  there  was  no  proof  of  such 
possession  or  ouster.  The  proof 
tended  to  show  that  H.  went 
into  possession  either  as  adminis- 
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trator  of  the  estate  of  the  common 
ancestor  or  as  one  of  the  tenants  in 
common.  Held,  that  the  possession 
of  H.  must  be  referred  to  his  right 
as  tenant  in  common,  and  so  did 
not  stand  in  the  way  of  the  main- 
tenance of  the  action.  Id. 

.  The  evidence  tended  to  show  that 
plaintiff's  agreement  to  sell  was 
upon  condition  that  all  the  other 
heirs  would  agree  to  sell  upon  the 
same  terms.  Nothing  was  paid 
by  H.  thereon.  At  the  time  of  the 
commencement  of  the  action  all  of 
said  heirs  had  not  agreed  to  sell, 
and  it  did  not  appear  that  the  im- 
provements made  by  H.  were  of 
greater  value  than  the  income  re- 
ceived by  him.  Held,  that  the 
evidence  failed  to  sustain  the 
counter-claim.  Id. 

k  It  seems  that  if  a  definite  and  com- 
plete oral  agreement  had  been 
made,  it  would  have  been  void 
under  the  statute  of  frauds,  as  no 
part  performance  was  shown.    Id. 

\.  H.  did  not,  in  his  answer  or  upon 
trial,  ask  that  any  account  betaken 
of  the  improvements  made  by  him, 
or  that  he  nave  any  allowance  there- 
for. Held,  that  a  refusal  to  make 
such  an  allowance  was  proper.  Id. 


PARTNERSHIP. 

.  In  an  action  of  ejectment,  brought 
by  an  heir-at-law  and  devisee  of  a 
deceased  member  of  a  firm  to  re- 
cover an  interest  in  certain  real 
estate  which  had  been  conveyed  to 
the  deceased  partner  individually, 
the  defense  was  that  the  real  estate 
was,  in  fact,  firm  property,  pur- 
chased and  paid  for  with  partner- 
ship funds,  and  held  by  the  grantee 
as  trustee  for  the  firm.  The  gran- 
tor was  called  as  a  witness  by  de- 
fendants, and  was  asked  to  state 
the  personal  transaction  which  took 
place  between  him  and  the  deceased 
at  the  time  of  the  sale  of  the 
premises  and  execution  of  the  deed. 
It  was  objected,  that  the  testimony 
was  inadmissible  under  section  82i) 
of  the  Code  of  Civil  Procedure. 
Held,  untenable;  that  the  witness 
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was  not  interested  in  the  question, 
and  was  not  a  person*  from,  through 
or  under  whom  defendants  derived 
their  title,  nor  did  they  succeed  to 
his  interest  within  the  meaning  of 
that  section.    Hanky.  Orate.     12 

2.  In  an  action  to  charge  defendants 
as  copartners,  the  partnership  may 
be  established  as  well  by  circum- 
stances, declarations  and  conduct 
as  by  direct  proof.  Rogers  v. 
Murray.  658 

8.  In  such  an  action  plaintiff  claimed 
that  defendants  were  copartners, 
carrying  on  the  business  of  private 
bankers.  Two  of  the  defendants 
denied  any  interest  on  their  part  in 
the  business.  Plaintiff  did  not 
prove  any  agreement  of  copartner- 
ship, but  sought  to  establish  it  by 
proof  of  acts  and  declarations  on 
the  part  of  said  defendants.  He 
was  permitted  to  prove,  under  ob- 
jection and  exception,  that  at  the 
time  he  made  deposits  the  persons 
in  charge  of  the  bank  represented 
that  said  defendants  were  partners 
in  the  business.  The  referee  ruled 
that  the  evidence  was  admissible 
only  for  the  purpose  of  tending  to 
show  that  plaintiff  relied  upon  the 
representations  in  making  deposits. 
Held,  no  error;  that  the  evidence 
was  admitted  and  was  admissible 
as  bearing  upon  the  question  of 
equitable  estoppel;  ana,  although 
a  recovery  could  not  be  had  on 
that  ground  until  supplemented  by 
proof  that  said  defendants  author- 
ized or  acquiesced  in  the  making  of 
the  declarations,  even  if  the  addi- 
tional evidence  was  not  given,  this 
did  not  make  the  admission  of  evi- 
dence relevant  to  the  issue  of  es- 
toppel illegal,  although  incomplete. 

Id. 

Surviving  members  of  firm  horn 

authority  to  make  assignment  for  bene- 
'  \  of  firm  creditors. 

\  Beste  v.  Burger.    (Mem.)     644 


PATENTS  FOR  LANDS. 

Plaintiff  is  the  owner  of  a  dock  on 
Long  Island  Sound,  built  under  a 
grant  from  the  commissioners  of 
the  land  office  of  this  state,  which 


recites  that  it  is  made   "  for  the 
purpose  of   promoting   the  com- 
merce of  our  said  state,  and  for  no 
other  object  or  purpose  whatso- 
ever, and  with  the  reservations  and 
upon   the   conditions   hereinafter 
mentioned."     The  grant  was  of 
"  power  and  authority  to  erect  any 
dock  or  docks  that  shall  be  neces- 
sary to  promote  the  commerce" 
of  the  state  upon  the  land  under 
water  described  in  the  grant,  and 
"  authority  to  collect  from  persons 
using  such  dock  or  docks  reasona- 
ble and  accustomed  dockage  to 
be  regulated  by  our  legislature." 
After  the  dock  was  built  a  high- 
way was  laid  out  leading  to  it. 
Defendants  used  said  dock  without 
plaintiff's  permission  as  a  landing 
place  for  their  steamboat,  repeat- 
edly   landing    there   on   Sunday 
against  plaintiff's  prohibition,  and 
threatened  to   do   so   in   future. 
Held,  that  an  action  to  restrain  the 
defendants,    by   injunction,  from 
making  landings  at  said  dock  could 
not  be  maintained;  that  the  only 
right  plaintiff  obtained  by  the  let- 
ters-patent was  to  make  a  wharf  or 
dock,  not  for  private  but  for  the 
public  use,  with  authority  to  col- 
lect from  persons  using  it  reasona- 
ble and  accustomed   dockage  as 
regulated  by  the  legislature;  that 
all  persons  engaged  in  promoting 
the  commerce  of  the  state  were 
entitled  to  use  the  dock,  subject  to 
such  right  of  the  plaintiff.   Harper 
v.  Williams.  260 


PAYMENT. 

1.  Defendant,  as  executrix  of  the 
will  of  her  deceased  husband,  un- 
der which  she  was  the  principal 
beneficiary,  presented  the  same  for 
probate.  This  was  contested,  and 
pending  the  litigation  she  trans- 
ferred to  plaintiff,  by  written 
assignment,  "all  her  right,  title 
and  interest,  and  all  claims  of 
every  name  and  nature  which  she 
has  or  are  known  to  her,  or  may 
exist  in  her  favor  against  the  estate 
*  *  *  by  way  of  legacies, 
dower  thirds,  moieties  or  other- 
wise." The  writings  stipulated 
that  plaintiff  might  continue  the 
proceedings  and  have  a  decree  of 
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probate,  or  denial  of  probate,  as 
he  pleased.  Defendant  had  agreed 
with  her  attorney  to  pay  him  for 
services  a  specified  sum,  in  addi- 
tion to  any  costs  allowed  by  the 
surrogate.  The  attorney  pro- 
ceeded with  the  litigation  to  a 
decree,  which  charged  the  costs  of 
the  proponent  upon  the  estate. 
Plaintiff,  who  was  temporary  ad- 
ministrator of  the  estate,  paid  the 
amount  of  costs  to  the  attorney. 
In  an  action  to  recover  back  the 
sum  so  paid  plaintiff  was  permitted 
to  show  that  at  the  time  of  the  exe- 
cution, and  before  delivery  of  the 
papers,  defendant  expressly  agreed 
to  pay  the  attorney;  that  while,  as 
against  defendant,  plaintiff  could 
have  prevented  the  collection  of 
the  costs  out  of  the  estate,  as 
against  the  attorney  he  could  not; 
and  as  the  payment  was  necessary 
to  relieve  the  estate  of  the  lien,  it 
was  compulsory;  and  having  thus 
been  compelled  to  pay  what  de- 
fendant was  bound  to  pay,  plaintiff 
was  entitled  to  recover  it  back 
from  her.    Dodge  v.  Zimmer.     48 

"2.  A  claim  for  services  rendered  for 
many  years  under  an  agreement  to 
pay  a  certain  sum  per  year  is  an 
entire  claim,  and  a  payment 
thereon  takes  the  entire  balance 
out  of  the  operation  of  the  statute 
of  limitations.    Deniee  v.  Denise. 

562 


PENAL  CODE. 

People  v.  Johnson.  134 

People  v.  Lake.  61 

People  v.  King.  418 

i  685,  686.  People  v.  Johnson.  184 

§'708.  Avery  v.  Everett.  817 


PLEADING. 

1.  It  seems  that  the  defense  of  former 
acquittal  must  be  pleaded,  and  in 
the  absence  of  a  plea,  the  question 
cannot  be  raised.  People  v.  Cig- 
narale.  23 

H.  Where,  in  an  action  upon  a  writ- 
ten contract,  the  defendant  claims 
a  mistake  and  seeks  to  have  the 
contract  reformed  because  thereof, 


he  should  allege  the  facts  entitling 
him  to  the  reformation  by  way  of 
counter-claim,  and  should  pray 
judgment  for  such  reformation. 
Born  v.  Schrenkeisen.  55 

3.  A  denial  in  a  verified  answer  of  a 
material   allegation  of  the   com- 

Slaint  "upon  information  and  be- 
ef" is  good.    Bennett  v.  L.  M. 
Co.  150 

4.  In  an  action  by  a  husband  for  a 
separation  on  the  ground  of  aban- 
donment, the  defendant  may  set 
up  cruel  and  inhuman  conduct 
upon  the  part  of  the  plaintiff,  not 
only  as  a  defense,  but  as  a  counter- 
claim, and,  on  proof  of  the  allega- 
tions, is  entitled:  to  a  judgment  for 
a  separation  and  reasonable  sup- 
port!    Waltermire  v.  WcUtermire. 

183 

5.  It  is  not  sufficient  to  sustain  a 
demurrer  to  show  that  the  facts  are, 
imperfectly  or  informally  averred, 
or  that  the  pleading  lacks  deflnite- 
ness,  or  that  the  material  facts  are 
argumentatively  stated.  MiUiken 
v.W. U.  Tel.  Co.  408 

6.  In  determining  the  sufficiency  of 
the  pleading  demurred  to,  it  must 
be  assumed  that  the  facts  stated 
therein,  as  well  as  such  as  may  by 
reasonable  and  fair  intendment  be 
implied  from  the  allegations  made, 
are  true.  Id. 

7.  The  complaint  in  this  action 
stated,  in  substance,  among  other 
things,  that  plaintiff's  agent  in 
France  forwarded  a  cable  message 
addressed  to  "  Mentor,  New  York," 
which  message  was  intended  for 
plaintiff ;  it  was  received  by  defend- 
ant, a  corporation,  whose  business 
it  is  to  transmit  and  deliver  mes- 
sages by  sub-marine  cable  con- 
nected with  its  lines  of  wire;  that 
said  defendant  agreed  with  plaint- 
iff in  New  York,  that,  upon  re- 
ceipt of  such  a  message,  it  would 
promptly  deliver  the  same  to 
plaintiff  at  his  residence  in  said 
city;  that  plaintiff  then  offered  to 
pay  defendant  in  advance  for  such 
service,  but  defendant  declined  to 
receive  and  accept  such  payment; 
that  defendant  received  such  mes- 
sage but  neglected  to  deliver  the 
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same  as  agreed,  in  consequence  . 
whereof  plaintiff  suffered  loss,  etc.  j 
On  demurrer  to  said  complaint,  j 
J  veld,  that  it  stated  a  good  cause  of  | 
action,  either  upon  the  contract 
made  by  defendant  with  plaintiff's  j 
agent  in  France,  or  upon  the  agree- ' 
ment  with  plaintiff  in  New  York. 

Id. 

8.  In  a  complaint  in  an  action  for  par- 
tition, brought  before  the  going  into 
effect  of  the  provisions  of  the  Code 
of  Civil  Procedure  in  reference  to 
such  actions,  it  was  not  necessary 
to  aver  that  the  parties  or  those 
from  whom  they  derived  title  were 
ever  in  possession.  An  averment 
of  ownership  in  fee  is  all  that  was 
required,  and  a  constructive  pos- 
session, such  as  the  law  draws  to 
the  title,  was  sufficient  for  the 
maintenance  of  the  action.  Wainr 
man  v.  Hampton.  429 

0.  In  such  an  action  the  complaint 
'  alleged  title  in  plaintiff  as  tenant 
in  common  with  defendants  and 
as  one  of  the  heirs  of  a  com- 
mon ancestor.  H.,  one  of  the  de- 
fendants, set  up  in  his  answer  as  a 
counter-claim,  a  parol  agreement 
on  the  part  of  the  plaintiff  to  sell 
and  convey  to  him  her  interest; 
that,relying  upon  said  agreement,he 
went  into  possession  and  had  made 
valuable  improvements  and  asked 
for  specific  performance  thereof. 
These  averments  were  put  in  issue 
by  a  reply.  On  the  trial  H. 
moved  to  dismiss  the  complaint  on 
the  ground  that,  under  the  plead- 
ings, questions  of  title  were  in- 
volved which  could  not  be  tried  in 
the  action.  Held,  that  the  motion 
was  properly  denied  as  there  was 
no  denial  of  plaintiff's  title  as  set 
forth  in  the  complaint;  that  the 
allegations  in  the  answer  formed 
an  issue  of  equitable  cognizance 
to  be  tried  by  the  court,  and  it 
was  properly  tried  in  the  action. 

Id. 

10.  There  was  no  averment  in  the 
said  answer  of  possession  adverse 
to  plaintiff  or  that  H.  had  ousted 
her,  and  there  was  no  proof  of 
such  possession  or  ouster.  The 
proof  tended  to  show  that  H.  went 
into  possession  either  as  adminis- 
trator of  the  estate  of  the  common 


ancestor  or  as  one  of  the  tenants  in 
common.  Held,  that  the  posses- 
sion of  H.  must  be  referred  to  his 
right  as  tenant  in  common,  and  so 
did  not  stand  in  the  way  of  the 
maintenance  of  the  action.         Id. 

11.  H.  did  not,  in  his  answer  or  up- 
on trial,  ask  that  any  account  be 
taken  of  the  improvements  made 
by  him,  or  that  he  have  any  allow- 
ance therefor.  Held,  that  a  refusal 
to  make  such  an  allowance  was 
proper.  Id. 

12.  Plaintiff's  complaint  alleged,  in 
substance,  the  following  facts:  In 
187tf  the  O.  D.  8.  Co.,  of  New 
York,  a  corporation  of  that  state, 
was  engaged  in  running  a  line  of 
steamships  between  New  York  and 
certain  ports  in  Virginia.  Defend- 
ant L.  was  president  and  director 
of  another  steamship  company, 
the  L.  S.  Co.,  and  had  entire  con- 
trol of  it,  and,  for  the  purpose  of  ex- 
torting money  from  said  O.  D.  S. 
Co.  and  of  deceiving  its  directors 
and  causing  them  to  believe  that  a 
formidable  opposition  would  be 
established  against  it,  threatened 
and  did  cause  the  L.  8.  Co.  to  put 
on  and  run  a  line  of  steamships  in 
opposition  to  the  O.  D.  8.  Co.,  and 
continued  to  run  them,  at  his  own 
expense  and  at  a  great  loss;  until 
his  efforts  were  successful  in  de- 
ceiving the  officers  of  said  com- 
pany, and  thereupon  it  entered  in- 
to an  agreement  with  L.  and  his 
company,  by  which,  in  considera- 
tion cf  a  monthly  payment  to  be 
made  by  it  to  them,  they  agreed  to 
discontinue  running  their  vessels 
on  said  route,  and  that  they  would 
not  charter  or  sell  the  vessels  to  be 
used  thereon.  In  1875  defendant, 
the  O.  D.  8.  Co.  of  Delaware,  was 
organized,  of  which  company 
plaintiff  is  a  stockholder.  It  suc- 
ceeded to  the  business  and  assumed 
the  contracts  of  the  New  York 
company,  the  latter  company  hav- 
ing assigned  to  it  its  property. 
The  new  company  continued  mak- 
ing payments  to  L.  under  the  said 
contract  until  1878,  when  a  new 
contract  was  entered  into,  by 
which  the  former  one  was  canceled, 
in  consideration  of  the  payment  of 
a  gross  sum  by  the  new  company, 
and  its  agreement  to  make  certain 


INDEX. 


757 


monthly  payments  for  a  term  of 
five  years;  L.  and  his  company 
agreeing  not  to  run  or  to  be 
in  any  way  interested  in  running 
steamships  in  opposition  to  the  new 
company.  The  latter  company 
made  all  the  payments  called  for 
under  the  new  contract  up  to 
August,  1881,  when  further  pay- 
ment was  restrained  in  an  action 
brought  by  plaintiff.  In  1884 
plaintiff  requested  the  new  com- 
pany to  make  no  more  payments 
and  to  commence  an  action  for  the 
cancellation  of  the  contract  and  to 
recover  back  the  payments  made 
under  it,  which  request  was  re- 
fused. L.  commenced  an  action 
in  February,  1884,  to  recover  the 
payments  due  under  the  second 
contract,  which  the  Delaware  com- 
pany did  not  intend  to  defend. 
Plaintiff  asked  for  an  injunction 
restraining  said  company  from 
making  any  further  payments,  and 
L.  from  prosecuting  his  action  for 
the  cancellation  of  the  contract, 
also  for  repayment  by  L.  of  all 
moneys  received.  On  demurrer  to 
the  complaint  by  L.  and  the  L.  S. 
Co.,  held,  that  it  did  not  state  facts 
constituting  a  cause  of  action  as 
against  them;  that  the  contracts 
set  forth  were  in  the  power  of  the 
corporations  to  make,  were  not 
void  as  unlawfully  restraining 
trade  or  assailable  on  any  grounds 
of  public  policy;  and  as  no  collu- 
sion was  alleged  between  the  New 
York  company  and  the  defendants 
demurring;  and  as  to  the  second 
contract,  there  was  no  averment  of 
any  deception  or  collusion,  the 
complaint  was  not  sustainable  on 
any  ground  of  fraud;  also,  that  if 
the  action  was  to  be  considered  as 
a  controversy  between  a  stock- 
holder of  the  O.  D.  S.  Co.  and  its 
directors  or  other  stockholders,  it 
was  one  with  which  the  defendants 
demurring  were  not  concerned, 
and  into  which  they  should  not  be 
brought.     Leslie  v.  Lorillard.    519 

18.  Plaintiffs'  complaint  alleged,  in 
substance,  that  they  and  defendant 
were  the  owners  of  adjoining  j 
premises  and  buildings;  that  de- 
fendant had  trespassed  upon  their 
premises  by  inserting  stove  pipes 
into  their  chimneys  and  thereby  , 
causing  damage.     The  answer  ad-  . 


mitted  the  averments  as  to  owner- 
ship, but  denied  the  trespass  and 
injury,  and  alleged  that  the  wall 
between  the  two  buildings  is  a 
party-wall,  standing  partly  on  each 
lot,  and  that  the  chimneys  into 
which  the  stove  pipe  holes  open  is 
the  common  property  of  both 
parties.  Held,  that  a  claim  of  title 
to  real  property  did  not  arise  upon 
the  pleadings,  within  the  meaning 
of  section  8228  of  the  Code  of  Civil 
Procedure;  and  that  a  recovery  of 
nominal  damages  did  not  entitle 
plaintiffs  to  costs.  Punster  v. 
KeUy.  558 

14.  It  stems  the  section  requires  the 

existence  in  the  pleading  of  a  claim 

•  of  title  to  realty  which,  if  proved, 

will  defeat  or  maintain  the  action 

as  the  case  may  be.  Id. 


15.  It  seems,  that  under  the  provision 
of  the  Code  of  Civil  Procedure 
(§  500),  requiring  an  answer  to  con- 
tain "  a  denial  of  each  material 
allegation  of  the  complaint  contro- 
verted by  the  defendant,"  the  alle- 
gations thus  controverted  should 
appear  upon  the  face  of  the  answer 
so  that  it  shall  not  be  necessary  to 
look  beyond  it  to  ascertain  what  is 
intended  to  be  put  in  issue.  A  re- 
ference, therefore,  simply  to  certain 
paragraphs  or  lines  of  the  com- 
plaint as  containing  the  averments 
which  are  controverted,  is  improper. 
Baylis  v.  Stimson.  621 

16.  A  fair  test  to  determine  as  to 
whether  a  proposed  amendment  of 
a  complaint  is  allowable  under  the 
provision  of  the  Code  of  Civil  Pro- 
cedure (§  732),  in  reference  to  such 
amendments,  or  whether  it  sets  up 
a  new  cause  of  action,  is,  would  a 
recovery  on  the  original  complaint 
be  a  bar  to  a  recovery  under  the 
amended  complaint?  Davis  v.  JV". 
Y.,L.  E.  &  W.  R.  R.  Co.  646 


PLEDGE. 

1.  Where  a  pledgee  of  corporate 
stock,  acting  in  good  faith  and 
under  an  honest  mistake,  converts 
it  by  an  unauthorized  sale  thereof 
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and  refuses  to  replace  it  on  demand, 
it  is  the  duty  of  the  owner  to  re- 
place it  himself  within  a  reasonable 
time  after  notice  of  sale,  and  the 
proper  measure  of  damages  for 
the  conversion  is  the  highest-mar- 
ket-price during  such  reasonable 
time.    Wrightv.Bk.of  Metropolis. 

237 

2.  The  rule  in  this  respect  is  the 
same,  whether  the  pledgee  is  a 
broker,  who  purchased  and  was 
carrying  the  stock  on  a  margin  for 
a  customer,  or  whether  the  owner 
had  paid  in  full  for  the  same  and 
was  holding  it  as  an  investment.  Id. 

3.  As  to  what  is  a  reasonable  time,  js, 
where  the  facts  are  undisputed,  a 
question  of  law  for  the  court.    Id. 


POLICE. 

Where,  upon  charges  preferred 
against  a  member  of  the  police 
force  of  the  city  of  New  York,  a 
dereliction  of  duty  on  the  part  of 
the  accused  is  proved,  such  as, 
under  the  rules  governing  that 
force,  authorizes  a  dismissal  from 
the  service,  and  the  evidence  for 
the  accused  simply  establishes  pal- 
liating circumstances,  the  question 
as  to  the  sufficiency  of  the  excuse 
is  addressed  solely  to  the  discretion 
of  the  police  commissioners;  it 
presents  no  question  of  law  or  fact 
for  the  courts,  and  so  a  decision  of 
the  commissioners  in  such  case  re- 
moving the  accused  is  not  review- 

i  able  on  certiorari.  People  ex  rel. 
v.  French.  494 


POSSESSION. 
See  Adverse  Possession. 


PRACTICE. 

1.  Where,  after  the  submission  and 
decision  of  an  action  tried  by  the 
court,  and  upon  settlement  of  a ' 
case  therein,  requests  to  find  upon  ! 
questions  of  fact  were  presented  to  | 
the  court,  held,  that  th&y  came  too  . 


late  and  a  refusal  to  find  as  re- 
quested was  proper.  (Code  of  Civ. 
Pro.  §  1023.)  Wainman  v.  Hamp- 
ton. 429 

2.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  1325),  requir- 
ing an  appeal  to  this  court  from  a 
final  judgment  to  be  taken  within 
one  year  after  judgment  is  entered 
and  judgment-roll  filed,  no  notice 
of  the  judgment  or  of  its  entry  is 
necessary  to  set  the  time  running. 
Marsh  v.  Pierce.  639 

8.  Where  notice  of  appeal  was  served 
after  the  time  had  expired,  which 
was  immediately  returned  by  re- 

rndent's  attorney,  with  an  in- 
sement  thereon  stating  that  it 
was  so  returned  because  the  appeal 
was  not  brought  within  the  time 
prescribed.  Held,  that  the  omis- 
sion of  said  attorney  to  return  the 
printed  copies  of  the  return  served 
upon  him  was  not  a  waiver  of  the 
objection  to  the  appeal;  that  having 
notified  appellant's  attorney  that 
he  did  not  intend  to  recognize  the 
appeal  he  was  not  bound  to  con- 
tinue to  return  all  papers  thereafter 
served.  Id. 

4.  It  teems  the  change  in  the  practice 
effected  by  the  Code  of  Civil  Pro- 
cedure (§  1028),  requiring  proposed 
findings  in  an  action  tried  by  a  ref- 
eree to  be  presented  at  the  time  of 
the  submission  of  the  case,  and  the 
presumption  arising  therefrom  that 
such  findings  are  passed  upon 
when  the  case  is  decided  and  the 
formal  findings  made,  has  not 
changed  the  former  rule  that  where 
two  findings,  whether  formal  or 
special,  are  irreconcilable  on  ap- 
peal, the  appellant  is  entitled  to 
take  the  finding  most  favorable  to 
him.    HedJUldv.  Redfidd.         671 

See  Criminal  Tbial. 
Pleading. 
Trial. 


PRESUMPTIONS. 

.  A  certificate  of  incorporation  of  a 
religious  society  organized  under 
the  act  of  1818  (Chap.  60,  Laws  of 
1813),  recited  that  the  meeting  at 
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which  the  organization  was  per- 
fected was  composed  of  the  male 
members  of  the  congregation.  It 
was  objected  that  the  meeting  was 
illegally  organized  as  the  female 
members,  alike  with  the  male,  were 
entitled  to  take  part.  Held,  that 
conceding  this  right,  in  the  absence 
of  evidence  that  the  female  mem- 
bers were  excluded,  no  illegality 
was  established;  as  if  they  volun- 
tarily absented  themselves,  the  male 
members  had  the  right  to  con- 
stitute the  meeting.  Lynch  v. 
Ffeiffer.  33 

2.  The  certificate  recited  that  "  there 
being  no  minister,  elders  or  deacons 
present  at  said  meeting,"  certain 
persons  named  were  appointed 
chairman,  assistant  chairman  and 
secretary.  Held,  that  there  was  no 
implication  from  the  language  used 
that  there  were  any  elders,  and,  in 
the  absence  of  evidence  that  there 
were,  the  appointment  was  proper 
under  the  provision  of  said  act 
declaring  that  if  there  be  no  elders 
then  two  members  of  the  congre- 
gation shall  preside.  Id. 

3.  Where,  in  proceedings  ,to  condemn 
land  for  railroad  purposes,  it  ap- 
pears that  one  of  the  subscribers 
to  the  capital  stock  of  the  petitioner 
is  a  corporation,  and  that  its  sub- 
scription is  essential  to  make  up 
the  required  amount,  in  the  absence 
of  any  proof  it  may  not  be  presumed 
against  the  act  of  the  corporation 
and  its  payment  of  the  percentage 
required  that  it  acted  peyond  its 
powers.  In  re  R.  H.  and  L.  R. 
R.  Co.  119 

4.  Proof  that  a  will  was  duly  exe- 
cuted, and  was  in  existence  a  short 
time  before  the  testator's  death, 
does  not,  where  the  will  cannot  be 
found  after  such  death,  raise  a  pre- 
sumption that  it  was  in  existence 
at  that  time,  or  was  fraudulently 
destroyed  in  the  testator's  lifetime. 

'    CoUyerv.CoUyer.  481 

5.  Proof  that  the  will  was  not  found 
after  the  death  is  presumptive  evi- 
dence sufficient  to  establish,  prima 
facie,  that  the  testator  destroyed  it, 
animo  rewcandi  ;  and  he  who  seeks 
to  establish  the  will  as  lost  or  fraud- 
ulently   destroyed,    assumes    the 


burden  of   overcoming  this  pre- 
sumption by  adequate  proof.     Id. 

That  surrogate  has  given  the 

notice  required  by  the  collateral  inher- 
itance act. 

See  In  re  MiUer.  216 


PRINCIPAL  AND  AGENT. 

The  rule  that  a  principal  may 
maintain  an  action  upon  a  parol 
contract  made  by  his  agent  with  a 
third  person,  although  the  agency 
is  not  disclosed  at  the  time  of 
making  the  contract,  applies  in  ac- 
tions against  telegraph  companies. 

*  MiUiken  v.  W.  U.  Tel.  Co.        403 


PROCESS. 

The  doctrine  that  an  officer  who  re- 
ceives process,  and,  treating  it  as 
valid,  proceeds  to  execute  it,,  can- 
not allege  its  defective  character, 
applies  where  the  defect  is  capable 
oi  amendment,  and  may  be  waived, 
and  the  process  is  merely  irregular, 
but  does  not  apply  where  it  is 
wholly  void.    Dunham  v.  ReiUy. 

806 


PUBLIC  POLICY 

1.  It  seems  where  the  provisions  of 
corporate  agreements,  in  restraint 
of  competition,  tend  beyond  meas- 
ures of  self  protection  and  threaten 
the  public  good  in  a  distinctly  ap- 
preciable manner,  courts,  in  the 
exercise  of  their  equitable  powers, 
may  interfere;  but  should  not  do 
so  unless  the  apprehension  of  dan- 
ger to  the  public  interests  rests  on 
evident  grounds.  Leslie  v.  Lorilr 
lard.  519 

2.  It  seems  that  no  contracts  are  void, 
as  being  in  general  restraint  of 
trade,  when  they  operate  simply  to 
prevent  a  party  from  engaging  or 
competing  in  the  same  business. 

Id. 

When  bond  required  by   the 

comptroller  of  a  city  and  given  by  a 
street  railroad  corporation,  which  has 
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purchased  the  right  to  lay  its  tracks  in  \ 
tlie  streets  of  the  city  not  void  as  against  j 
public  policy  or  as  given  colore  officii. 
See  People  ex  rel.  v.  Barnard.    548 


PUNISHMENT. 

1.  The  will  of  S.  devised  his  real  es- 
tate to  his  wife  for  life  if  she  re- 
mained unmarried,  and  upon  her 
decease  or  marriage,  to  0. ;  in  case 
of  the  death  of  the  latter  without 
children,  the  remainder  to  go  to  A. 
The  wife  of  the  testator  survived 
him,  and  after  her  death  0. ,  whe- 
at the  time  was  unmarried  and 
without  children,  was  convicted 
of  murder  in  the  second  degree 
and  sentenced  to  imprisonment 
in  a  state  prison  for  life.  In 
an  action  of  ejectment  wherein 
plaintiff  claimed  under  A. ,  brought 
while  C.  was  living,  held  (Earl.  J., 
dissenting),  that  the  title  of  C.  to 
the  real  estate  devised  was  not  di- 
vested as  a  consequence  of  his 
sentence/and  that  A.  or  his  grantee 
had  no  present  vested  interest  upon 
which  to  maintain  ejectment. 
Avery  v.  Everett.  317 

2.  Assuming  a  civil  death  consequent 
upon  such  a  sentence,  operates  eo 
instanti  to  divest  the  person  sen- 
tenced of  his  estate,  whether  such 
a  death  was  contemplated  by  the 
testator,  and  the  words  of  limita- 
tion to  A.  were  to  be  construed  as 
applying  only  to  the  natural  death 
of  C.,  quaere.  Id. 

8.  By  the  general  rule  of  the  common 
law  civil  death  did  not  operate  as 
a  divestiture  of  the  estate  of  the 
convicted.  Whatever  may  have 
been  the  effect  of  the  provision  of 
the  act  of  1799  (Chap.  57,  Laws  of 
1799),  declaring  that  where  a  per- 
son shall  be  convicted  for  felony 
and  sentenced  to  imprisonment  for 
life,  such  person  shall  be  deemed 
to  be  "  civilly  dead  to  all  intents 
and  purposes  in  the  law,"  when 
the  language  was  changed  by  the 
provision  of  the  Revised  Statutes 
(2  R.  S.  701,  §  20,  re-enacted  in 
Penal  Code,  §  708),  enacting  sim- 
ply that  a  person  sentenced  to 
imprisonment  for  life  "shall  there- 
after be  deemed  civilly  dead  "  this 


was  declaratory  of  and  restored 
the  rule  of  the  common  law. 
(Earl,  J.,  dissenting.;  Id. 

4.  It  seems  the  statutory  provisions 
regulating  the  transfer  and  devolu- 
tion of  property  upon  the  death 
of  the  owner,  refer  simply  to  a 
natural,  actual  death.  Id. 


QUESTIONS  OF  LAW  AND 
FACT. 


fact. 


-When  negligence    question  of 


See  Thompson  v.  N.  T.  C.  &  H.  R. 
R.  Co.    (Mem.)  636 

See  Birkett  v.  K  Ice  Co.  504 


QUO  WARRANTO. 

In  an  action  in  the  nature  of  a  quo 
warranto  brought  by  the  attorney 
general  to  oust  the  defendant  from 
the  office  of  trustee  of  a  village, 
in  which  it  was  alleged  he  had  un- 
lawfully intruded  and  from  which 
he  had  excluded  the  relator,  the 
relief  demanded  was  a  judgment 
of  ouster  and  for  restoration  of  the 
relator  to  office.  It  appeared  that 
no  compensation  or  perquisites  are 
attached  to  the  office  in  question. 
A  judgment  was  rendered  granting 
the  relief  asked  for.  The  General 
Term  reversed  the  judgment  and 
dismissed  the  complaint.  The  re- 
lator appealed  to  this  court  with- 
out obtaining  from  the  General 
Term  an  order  allowing  the  appeal. 
Upon  a  motion  to  dismiss  the  ap- 
peal, held,  that  as  the  matter  in 
controversy  was  less  than  $500,  the 
case  was  not  appealable.  (Code  of 
Civil  Pro.  §  191,  sub.  8.)  FeopU 
ex  rel.  v.  Willard.  662 


RAILROAD  CORPORATIONS. 

1.  Where,  in  proceedings  to  condemn 
land  for  railroad  purposes,  it  ap- 
pears that  one  of  the  subscribers  to 
the  capital  stock  of  the  petitioner 
is  a  corporation,  and  that  its  sub- 
scription is  essential  to  make  up 
the  required  amount,   in  the  ab- 
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sence  of  any  proof  it  may  not  be 
presumed  against  the  act  of  the 
corporation  and  its  payment  of  the 
percentage  required  that  it  acted 
beyond  its  powers.  In  re  R.  H.  db 
L.  R.  R.  Co.  119 

2.  As  to  whether  the  landowners  can 
riise  or  try  the  question,  quaere.  Id. 

3.  In  such  proceedings  it  appeared 
that  the  petitioner  filed  its  map  and 
profile  July  18,  1886,  and  served 
notice  upon  B.,  the  landowner, 
and  in  due  season  filed  its  certifi- 
cate of  location.  On  August  tenth 
thereafter  B.  leased  to  the  N.  Y.f  8. 
L.  E.  &  W.  R.  R.  Co.,  another  rail- 
road company,  for  three  years,  the 
right  to  lay  a  track  across  his  prem- 
ises to  a  brick  yard,  the  owners  of 
which  had  made  verbal  application 
for  a  switch,  and  on  the  day  last 
named  made  a  written  application 
The  switch  was  constructed  imme- 
diately across  B.'s  lands,  but  did 
not  reach  the  brick  yard,  as  another 
landowner,  whose  lands  it  was 
necessary  to  cross,  refused  to  as- 
sent .  Such  switch  where  it  crossed 
the  petitioner's  line  was  at  first  torn 
up,  but  was  replaced  by  said  lessee 
and  cars  run  upon  it  to  defend  its 
possession.  Held,  that  the  facts 
did  not  establish  such  an  occupa- 
tion of  the  switch  for  a  public  use 
by  said  lessee  as  would  bar  a  con- 
demnation by  the  petitioner.      Id. 

4.  Lands  held  by  a  railroad  corpora- 
tion, but  not  used  for  or  necessary 
to  a  public  purpose,  may  be  taken 
by  another  similar  corporation  for 
railroad  purposes  as  if  held  by  an 
individual  owner.  Id. 

5.  The  need  of  the  land  in  aid  of 
collateral  enterprises,  remotely 
connected  with  the  running  or 
operating  of  a  railroad,  will  not 
justify  an  assertion  of  the*  right  of 
eminent  domain.  Id. 

6.  Also,  held,  that  proof  of  an  at- 
tempt to  settle  with  the  landowner 
and  its  failure,  was  sufficient 
without  showing  any  negotiation 
with  the  lessee.  Id. 

7.  Where  a  railroad  corporation  has 
made  and  filed  a  map  and  survey 

Siokels— Vol.  LXV.     96 


of  the  line  of  route  it  intends  to 
adopt  for  the  construction  of  its 
road  and  has  given  the  required 
notice  to  all  persons  affected  by 
such  construction,  and  no  change 
of  route  is  made  as  the  result  of 
any  proceeding  by  any  landowner 
or  occupant,  it  has  thereby  acquired 
a  right  to  construct  and  operate  its 
road  upon  said  line,  exclusive  in 
that  respect  as  to  all  other  railroad 
corporations,  and  free  from  the 
interference  of  any  party.  R.  H. 
<ft  L.  R.  R.  Co.  v.  N.  Y.,  etc.,  R. 
RGo.  128 

Where  after  plaintiff  had  thus  ac- 
quired such  right  and  was  proceed- 
ing, in  good  faith  and  with  due 
diligence,  to  acquire  the  necessary- 
lands,  defendant,  the  N.  Y.,  L.  E. 
&  W.  R.  R  Co.,  another  railroad 
company,  took  a  lease  from  the 
owner  of  lands,  so  sought  to  be 
acquired,  before  proceedings  had 
been  commenced  to  condemn  the 
same,  and  constructed  a  switch 
from  its  tracks  across  the  proposed 
route.  Held,  that  as  plaintiff's 
franchises  were  invaded  and  its 
enjoyment  of  the  statutory  privi- 
leges were  disturbed  by  the  action 
of  the  defendant  corporation,  an 
injunction  was  proper  to  restrain 
such  interference.  Id. 

.  Where  a  railroad  corporation  is 
insolvent  and  all  its  property  is  in 
the  hands  of  a  receiver  appointed 
in  an  action  to  foreclose  a  mort- 
gage thereon,  the  amount  of  which 
exceeds  the  value  of  all  the  property 
and  the  receiver,  as  such,  is  operat- 
ing the  road  under  order  of  the 
court,  and  has  in  his  hands  moneys 
arising  from  the  gross  earnings 
sufficient  to  pay  a  tax  imposed  upon 
the  corporation  under  and  pur- 
suant to  the  corporation  act  of  1881 
(Chap.  361,  Laws  of  1881),  the 
state  is  not  confined  to  the  proceed- 
ings prescribed  in  said  act  to  collect 
such  tax,  but  the  court,  on  petition 
and  application  of  the  attorney 
general,  made  in  the  foreclosure 
suit,  and  on  notice  to  the  corpora- 
tion and  to  the  receiver  mav,  in  its 
discretion,  make  an  order  directing 
the  receiver  to  pay  the  same  out 
of  said  gross  earnings.  0.  T.  Co. 
v.  N.Y.C.&  N.  R.  R.  Co.      250 
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10.  The  claim  of  the  state  for  the 
payment  of  such  a  tax  is  a  para- 
mount one.  Id. 

11.  The  mode  of  settling  disputes  as 
to  proposed  routes,  between  con- 
testing railroad  corporations,  hav- 
ing been  expressly  provided  for  in 
the  general  railroad  act  (§  28, 
Chap.  140,  Laws  of  1850),  that 
mode  is  exclusive  and  withholds 
from  such  a  corporation  the  right 
to  institute  proceedings  to  change 
the  line  of  another  railroad  corpo- 
ration proposing  to  cross  its  tracks 
under  the  provision  of  said  act 
(§  22),  applicable  to  the  public  at 
large.  In  re  K  T.t  L.  E,  <jfc  W.  R. 
R.  Go.  874 

12.  Accordingly  held,  that  an  order 
granted  under  section  22,  upon  the 
petition  of  a  railroad  corporation, 
lor  the  appointment  of  commis- 
sioners to  examine  the  proposed 
route  of  another  railroad  corpora- 
tion with  the  view  of  procuring  a 
change  of  such  route  where  it 
crossed  the  road  of  the  petitioner, 
was  void.  Id. 

18.  Where  the  property  and  fran- 
chises of  a  railroad  corporation 
have  been  sold  under  mortgage 
foreclosure  and  a  new  corporation 
organized  under  the  reorganization 
act  (Chap.  430,  Laws  of  1874, 
amended  by  chap.  446,  Laws  of 
1876),  the  provision  of  the  act  of 
1886  (Chap.  143,  Laws  of  1886), 
providing  that  any  corporation  or- 
ganized under  a  law  of  the  state, 
having  capital  stock,  shall  pay  to 
the  state  treasurer  a  percentage 
specified  upon  such  stock,  applies 
to  the  new  corporation,  and  the 
secretary  of  state  is  prohibited 
from  filing  any  certificate  of  its 
articles  of  association  until  satisfied 
that  the  tax  imposed  by  said  act 
has  been  paid;  and  this,  although 
the  mortgage  foreclosed  was  exe- 
cuted prior  to  the  passage  of  said 
last  mentioned  act.  People  ex  rel. 
v.  Cook.  443 

14.  The  said  act  of  1886,  as  so  con- 
strued, is  not  violative  of  the  pro- 
vision of  the  Federal  Constitution 
declaring  that  no  state  shall  pass 
any  law  impairing  the  obligation 
of  contracts.  Id. 


f5.  A  corporation  organized  under 
said  reorganization  act  is  a  new 
and  entirely  different  one  from  that 
whose  property  and  franchise  were 
purchased  under  the  foreclosure 
proceedings;  the  right  to  be  a  cor- 
poration was  not  mortgaged  or 
purchased,  and  is  only  obtained  by 
the  purchasers  by  direct  grant 
from  the  state  on  filing  the  cer- 
tificate. Id. 

16.  Where,  in  an  action  to  recover 
the  amount  of  certain  interest  cou- 
pons cut  from,  and  on  their  face 
referring  to,  bonds  issued  by  a  rail- 
road company,  which  bonds,  and 
the  mortgage  given  to  secure  the 
same,  contained  conditions  that  the 
time  of  payment  of  principal  and 
interest  might  be  changed  and  post- 
poned from  time  to  time  at  the 
option  of  a  majority  of  the  holders 
of  the  series  of  bonds  issued  simul- 
taneously with  those  from  which 
the  coupons  were  taken;  held,  that 
they  were  not  negotiable  instru- 
ments; that  the  holder  was  charge- 
able with  notice  of  the  terms  of  the 
bonds;  and  that  if  the  payment  of 
interest  had  been  postponed  in  ac- 
cordance with  the  condition  of  the 
bonds,  until  the  period  of  extension 
had  expired,  an  action  at  law  could 
not  be  maintained  upon  the  cou- 
pons, although  plaintiff  had  not 
assented  to  the  postponement. 
MaGleUand  v.  N.  8.  R.  R.  Go.    69 

17.  Where,  however,  by  the  terms  of 
the  bonds  and  mortgages,  "  in  case 
of  default"  in  payment  of  interest, 
a  majority  of  bondholders  were 
authorized  to  waive  the  default 
and  to  instruct  the  mortgage  trus- 
tees so  to  waive  it,  and  it  was  ex- 
pressly provided  that  no  action  on 
the  part  ot  the  bondholders  or  trus- 
tees, "in  case  of  any  default,  shall 
affect  any  subsequent  default,  or 
any  right  arising  therefrom." 
Held,  that  the  bondholders  had  no 
authority  to  anticipate  and  provide 
for  a  default  in  the  payment  of 
interest  before  it  accrued;  that 
every  bond  and  coupon  holder  had 
the  right  to  insist  that  the  condi- 
tions of  the  exercise  of  the  power 
should  be  exactly  complied  with; 
and  that  a  written  instruction  by 
a  majority  of  the  bondholders  to 
the  trustees  to  postpone  the  pay- 
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ment  of  interest  for  five  years  was 
inoperative  and  no  defense  to  an 
action  upon  coupons  subsequently 
falling  due.  Id. 

18.  As  to  whether,  in  such  case,  a 
waiver  by  a  majority  of  the  bond- 
holders, after  default  in  payment 
of  interest,  would  affect  an  action 
then  pending  for  the  recovery  of 
interest  coupons,  gucare.  Id. 

19.  It  seems  that,  under  the  act  "to 
secure  adequate  compensation  for 
the  right  to  construct  *  *  * 
street  railroads  in  cities"  (Chap. 
65,  Laws  of  1886,  as  amended  by 
chapter  642,  Laws  of  1886),  and 
under  the  provisions  of  the  state 
Constitution  applicable  to  the  con- 
struction of  such  railways,  the 
municipal  authorities  have  the 
absolute  power  to  grant  or  with- 
hold their  consent  to  the  construc- 
tion of  such  a  railroad,  and  may 
impose  any  condition,  which,  in 
the  exereise  of  their  discretion, 
they  deem  proper  as  the  terms 
upon  which  their  consent  will  be 
given.    People  ex  rel.  v.  Barnard. 

548 

20.  In  the  notice  of  sale,  however, 
of  the  right  to  use  a  street  for  such 
a  purpose  required  by  said  act 
(§  1),  the  conditions  must  be  speci- 
fied, and  no  other  conditions  can 
be  inserted  in  the  consent,  or  ex- 
acted or  imposed  upon  the  success- 
ful bidder,  than  those  required  by 
the  act  and  the  notice.  Id. 

21.  Where,  therefore,  the  common 
council  of  the  city  of  Buffalo,  upon 
application  made  to  it,  consented 
to  the  construction  of  a  railway  in 
certain  of  the  city  streets,  published 
a  notice  of  sale,  as  prescribed  in 
the  statute,  and  the  city  comptroller 
awarded  the  franchise  to  the  high- 
est bidder,  but  that  officer  required 
a  bond  containing  conditions  not 
required  by  the  statute,  the  reso- 
lution of  the  common  council  or 
the  notice  of  sale,  and  refused  to 
accept  a  bond  containing  all  the 
prescribed  conditions  because  it 
did  not  contain  those  so  required 
by  him,  while  expressly  admitting 
that  the  penalty  of  the  bond  and 
the  sureties  were  satisfactory,  held, 
that  the  comptroller  had  no  right 


to  exact  a  bond,  such  as  was  re- 
quired by  him,  but  was  bound  to 
accept  and  approve  of  the  bond 
presented;  and  that  the  purchaser 
was  entitled  to  a  mandamus  to 
compel  such  acceptance  and  ap- 
proval, fd. 

22.  Certain  other  conditions  con- 
tained in  the  bond  presented  were 
not  objected  to  by  the  comptroller, 
and  were  mainly  for  the  perform- 
ance of  such  things  as  the  law, 
without  any  agreement,  requires 
the  purchaser  to  perform.  Held, 
that  such  conditions  were  not  ille- 

S,l  or  against  public  policy;  and 
at  it  could  not  be  claimed,  as  an 
objection  to  the  issuing  of  the  writ, 
that  the  bond  would  be  void,  a* 
given  colore  officii,  because  it  was 
voluntarily  tendered  to  obtain  a 
franchise,  and  certainly,  after  hav 
ing  compelled  the  comptroller  by 
mandamus  to  accept  and  approve 
the  bond,  it  could  not  be  main- 
tained by  the  obligors  that  it  was 
illegally  exacted.  Id. 

28.  The  common  council  required, 
as  a  condition  to  its  consent,  that 
the  purchaser  of  the  franchise 
should  carry  passengers,  for  a 
single  fare,  to  and  from  points  be- 
yond the  termini  of  the  proposed 
route  over  the  road  of  other  street 
railways.  Held,  that  this  was  a 
condition  the  common  council  had 
a  right  to  impose.  Id. 

24.  The  giving  of  the  signals  re- 
quired by  law  upon  a  railroad  train 
approaching  a  street  crossing  does 
not,  under  all  circumstances,  ren- 
der the  railroad  company  free 
from  negligence.  Where  the  evi- 
dence tends  to  show  that  the  train 
was  being  run  at  an  undue,  im- 
proper and  highly  dangerous  rate 
of  speed  through"  a  city  or  village, 
the  question  of  negligence  is  tor 
the  jury.  Tfiompson  v.  N.  T.  G. 
&H.  R.R.  R.  Co.  686 


RECEIVER. 

Where  a  railroad  corporation  is  in- 
solvent and  all  its  property  is  in 
the  hands  of  a  receiver  appointed 
in  an  action  to  foreclose  a  mortgage 


764 


INDEX. 


thereon,  the  amount  of  which  ex- 
ceeds the  value  of  all  the  property, 
and  the  receiver,  as  such,  is  operat- 
ing the  road  under  order  of  the 
court,  and  has  in  his  hands  moneys 
arising  from  the  gross  earnings 
sufficient  to  pay  a  tax  imposed  upon 
the  corporation  under  and  pursu- 
ant to  the  corporation  tax  act  of 
1881  (Chap  361,  Laws  of  1881),  the 
state  is  not  confined  to  the  proceed- 
ings prescribed  in  said  act  to  collect 
such  tax.  but  the  court,  on  petition 
and  application  of  the  attorney 
general,  made  in  the  foreclosure 
suit,  and  on  notice  to  the  corpora- 
tion and  to  the  receiver  may,  m  its 
discretion,  make  an  order  direct- 
ing the  receiver  to  pay  the  same  out 
of  said  cross  earnings.  C.  T.  Co. 
v.  N.T.C.&  N.  R.  E.  Co.       250 


RECORDING  ACT. 

The  failure  to  record  aninstru- 

ment  surrendering  an  easement  ac- 
quired by  grant,  does  not  protect  a 
purchaser  without  notice  of  the  domi- 
nant premises,  whose  deed  purports  to 
convey  the  easement,  where  the  instru- 
ment is  only  used,  in  connection  with 
other  circumstances,  to  show  an  aban- 
donment of  tfie  easement. 

See  Snell  v.  Levitt.  595 


REDEMPTION. 

P.  died  intestate,  leaving  E.,  plaint- 
iff's assignor  and  the  defendants 
herein  his  heirs-at-law,  and  leaving 
certain  real  estate.  E.  was  at  the 
time  insolvent  and  judgments  to  a 
large  amount  were  outstanding 
against  him;  his  interest  in  said 
real  estate  was  sold  -on  an  execu- 
tion against  him  and  bid  in  by  M. 
under  an  agreement  between  him 
and  E.  that  the  latter  might,  at  any 
time  thereafter,  redeenaby  paving 
the  sum  bid  with  mterest.  Differ- 
ences having  arisen  between  E.  and 
the  other  heirs,  an  agreement  for  a 
settlement  was  made  in  February, 
1883,  by  which,  among  other 
things,  it  was  agreed  that  E.  and 
M.  should  take  up  and  pay  the 
judgments  against  E.  Immedi- 
ately   after   this    E.   confessed  a 


judgment  to  defendant  G.  under 
an  agreement  that  it  was  to  be 
used  only  as  a  lien,  and  was  not  to 
be  enforced  in  any  event  until  Mav 
thereafter.  G.(  however,  in  April, 
by  virtue  of  his  judgment,  re- 
deemed the  interest  of  E.  by  pay- 
ins  the  sheriff  the  amount  of  M.'s 
bid,  and  received  a  conveyance 
from  the  sheriff.  In  an  action  for 
an  accounting  between  the  parties 
and  partition,  lield,  that  G. ,  by  his 
redemption,  did  not  obtain  abso- 
lute title  to  E.'s  interest,  but  held 
it  simply  in  trust  for  him  or  his 
assigns,  subject  to  the  payment  of 
the  amount  paid  to  redeem  and  of 
G.'s  judgment,  with  interest  on 
both;  and  this,  although  at  the 
time  of  the  redemption  the  twelve 
months  allowed  for  E.,  as  the 
judgment-debtor,  to  redeem  had 
expired;  that  he  still  had  an  inter- 
est and  also  a  right  to  redeem 
under  his  agreement  with  M., 
which  was  valid;  also,  that  the 
agreement  between  E.  and  G.,  in 
pursuance  of  which  the  judgment 
was  confessed,  was  valid.  Peck  v. 
Peck.  64 


REFERENCE. 

1.  The  costs  in  proceedings  upon  a 
reference,  under  the  statute,  of  a 
claim  against  the  estate  of  a  de- 
ceased person,  are  not  controlled 
by  the  provisions  of  the  Code  of 
Civil  Procedure  (§§  1835, 1836),  in 
reference  to  costs  in  an  action 
against  an  executor  or  administra- 
tor in  his  representative  capacity, 
and  the  court  has  power  to  award 
costs,  although  the  claim  was  not 
presented  "  within  the  time  limited 
by  a  notice  published  as  prescribed 
by  law,  requiring  creditors  to 
present  their  claims  u  Denise  v. 
Denise.  563 

2.  It  seems  the  change  in  the  practice 
effected  by  the  Code  of  Civil  Pro- 
cedure (%  1023),  requiring  proposed 
findings  in  an  action  tried  by  a 
referee  to  be  presented  at  the  time 
of  the  submission  of  the  case,  and 
the  presumption  arising  therefrom 
that  such  flndings  are  passed  upon 
when  the  case  is  decided  and  the 
formal    findings    made,    has    not 
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changed  the  former  rule  that  where 
two  findings,  whether  formal  or 
special,  are  irreconcilable  on  ap- 
peal, the  appellant  is  entitled  to 
take  the  finding  most  favorable  to 
him.     Redfield  v.  Red  field.         671 


REFORMATION  OF  CONTRACT. 

1.  Where  there  is  no  mistake  as  to 
the  terms  of  an  agreement,  but 
through  a  mistake  of  the  scrivener, 
or  by  any  other  inadvertence  in 
reducing  "it  to  writing,  the  instru- 
ment does  not  express  the  agree- 
ment actually  made,  it  may  be  re- 
formed by  the  court;  it  is  only 
where  an  action  is  to  reform  the 
agreement  itself  that  it  is  neces- 
sary to  allege  in  the  pleadings  and 
prove  on  the  trial  that  the  mistake 
was  mutual.    Born  v.  Schrenkeisen. 

55 

2.  Where  a  written  instrument  pro- 
vides that  it  shall  become  void  in 
case  of  default  by  one  party  to 
perform  some  covenant  therein 
contained,  as  a  general  rule,  it  be- 
comes void  only  upon  the  claim 
and  at  the  option  of  the  party  for 
whose  benefit  the  covenant  was  in- 
serted and  who  is  injured  by  the 
default.  Id. 

8.  Where,  in  an  action  upon  a  writ- 
ten contract,  the  defendant  claims 
a  mistake  and  seeks  to  have  the 
contract  reformed  because  thereof, 
he  should  allege  the  facts  entitling 
him  to  the  reformation  by  way  or 
counter-claim,  and  should  pray 
judgment  for  such   reformation. 

Id. 

4  Where,  however,  the  answer 
averred  the  facts  but  omitted  the 
prayer,  and  proof  of  the  facts  was 
given  on  the  trial  without  objection, 
and  the  omission  was  not  in  any 
way,  so  far  as  appeared  by  the 
record  on  appeal,  called  to  the  at- 
tention of  the  trial  court.  Held, 
that  the  objection  must  be  deemed 
to  have  been  waived.  Id. 

5.  Where  in  such  case  the  trial  court 
did  not  order  the  agreement  to  be 
reformed,  and  it  was  not  reformed 
by  the  judgment,  held,  that  this 


was  technical  error;  but  that,  as 
all  the  elements  for  reformation 
appeared  in  the  record  on  appeal  to 
this  court,  the  judgment  might  be 
modified  here  so  as  to  grant  a 
reformation.  Id. 


RELIGIOUS  CORPORATIONS. 

1.  A  certificate  of  incorporation  of 
a  religious  society  organized 
under  the  act  of  1813  (Chap.  60, 
Laws  of  1818),  recited  that  the 
meeting  at  which  the  organization 
was  perfected  was  composed  of  the 
male  members  of  the  congregation. 
It  was  objected  that  the  meeting 
was  illegally  organized  as  the  fe- 
male members,  alike  with  the  male, 
were  entitled  to  take  part.  Held, 
that  conceding  this  right,  in  the 
absence  of  evidence  that  the  fe- 
male members  were  excluded,  no 
illegality  was  established;  as  if 
they  voluntarily  absented  them- 
selves, the  male  members  had  the 
right  to  constitute  the  meeting. 
Lunch  v.  Iftiffer.  33 

2.  The  certificate  recited  that  "  there 
being  no  minister,  elders  or  deacons 
present  at  said  meeting,"  certain 
persons  named  were  appointed 
chairman,  assistant  chairman  and 
secretary.  Held,-thaX  there  was  no 
implication  from  the  language 
used  that  there  were  any  elders, 
and,  in  the  absence  of  evidence 
that  there  were,  the  appointment 
was  proper  under  the  provision  of 
said  act  declaring  that  if  there  be 
no  elders  then  two  members  of  the 
congregation  shall  preside.         Id. 

3.  The  certificate  further  recited  that, 
"  by  gene?  al  consent,  the  society  is 
to  continue  to  be  known  as  the 
Manhattanville  Presbyterian  So- 
ciety." Held,  that  this  was  a  com- 
pliance with  the  provision  of  the 
statute  requiring  that  in  the  certi- 
ficate the  name  or  title  by  which 
the  society  "  shall  forever  there- 
after be  called  and  known  shall  be 
particularly  mentioned  and  de- 
scribed." Id. 

4.  The  said  spciety  in  1875  made  a 
conveyance  of  certain  real  estate 
to  the*  Presbytery  t)f  New  York,  a 
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corporation  authorized  to  take  and 
hold  real  estate,  in  pursuance  of  an 
order  of  the  court  granted  upon  a 
petition  stating,  in  substance,  that 
there  was  a  mortgage  upon  the 
premises  for  $1,500,  which,  with 
interest  from  1872,  was  due  and  un- 
paid, then  held  by  said  Presbytery; 
that  there  were  unpaid  assessments 
on  the  land  for  improvements ;  that 
the  society  and  congregation  were 
unable  to  meet  the  current  expenses 
of  the  church,  and  they  had  no 
means  of  paying  the  incumbrances 
•except  by  a  sale;  that  there  was 
besides  a  floating  debt  of  about 
$300,  and  that  the  church  building 
required  extensive  repairs,  which 
they  were  unable  to  make;  also, 
that  at  a  meeting  of  the  congre- 
gation, regularly  called,  it  was 
resolved  to  transfer  the  church 
property  to  said  Presbytery,  and 
the  trustees  were  authorized  to  take 
.all  steps  necessary  for  a  legal  trans- 
fer. The  petition  prayed  for  and 
the  order  granted  permission  to 
•convey  by  deed,  subject  to  all  ex- 
isting incumbrances,  the  amount 
of  *  which,  together  with  the  float- 
ing debt,  should  constitute  the 
consideration.  The  conveyance 
was  by  full  covenant  deed  made  in 
terms  subject  to  the  said  mortgage. 
Held,  that  said  conveyance  was 
duly  authorized  and  was  adequate 
and  sufficient  to  convey  a  good 
title.  Id. 

5.  Also,  held,  that  upon  the  convey- 
ance the  said  mortgage  became 
merged  in  the  superior  legal  title 
and  ceased  to  be  an  incumbrance. 

Id. 

6.  II  seems  that  to  prevent  a  merger 
in  such  a  case  the  grantee  must  have 

'  some  interest  to  keep  the  mortgage 
on  foot,  and  there  must  be  an  intent 
that  the  merger  should  not  take 
place.  Id, 

1.  The  Presbytery  conveyed  the  said 
real  estate  to  P., who  contracted  to 
sell  the  same  to  McR.  The  latter 
refused  to  complete  the  sale  because 
of  alleged  defects  in  the  title.  In 
an  action  to  compel  specific  per- 
formance, aside  from  the  objections 
above  stated,  the  purchaser  claimed 
that  there  was  a  mortgage  upon 
the  premises  executed  by  the  relig- 


ious society.  The  mortgage  re- 
ferred to  was  payable  on  demand, 
and  was  given  nearly  twenty-six 
years  before  the  contract  of  sale 
was  made.  After  said  conveyance 
all  of  the  mortgagees  named  m  the 
mortgage  or  their  representatives, 
executed  releases  to  the  Presbytery, 
the  latter  when  it  sold  and  con- 
veyed took  a  mortgage  for  part  of 
the  purchase-money.  It  was  ob- 
jected that  the  releases  were  inef- 
fectual, as  the  Presbytery  did  not 
at  the  time  hold  any  title.  Held, 
untenable;  that  the  fact  that  it  was 
a  mortgagee  was  sufficient  to  up- 
hold a  release  of  a  prior  mortgage; 
also,  that  if  the  releases  were  other- 
wise ineffectual  they  furnished 
strong  evidence,  together  with  the 
great  lapse  of  time  and  the  fact 
that  it  was  not  mentioned  in  the 
petition  for  sale  by  the  society,  that 
the  mortgage  was  no  longer  a  sub- 
sisting incumbrance;  also,  that  if 
it  was  not  paid  or  otherwise  dis- 
charged it  was  barred  by  the  statute 
of  limitations,  and  that,  therefore, 
there  were  no  defects  shown  suffi- 
cient to  defeat  the  action.  Id. 


REMAINDER. 

The  will  of  S  devised  his  real 
estate  to  his  wife  for  life  if  she 
remained  unmarried,  and  upon 
her  decease  or  marriage,  to  0.;  in 
case  of  the  death  of  the  latter 
without  children,  the  remainder  to 
go  to  A.  Held,  that  upon  the  tes- 
tator's death  C.  took  a  vested  re- 
mainder in  fee,  subject  to  be  de- 
feated by  his  death  without  child- 
ren, upon  which  event  the  substi- 
tuted remainder,  given  on  that 
contingency  to  A.,  would  vest  in 
possession.    Avery  v.  Everett.   317 


REMEDIES. 

It  seems  the  only  relief  a  party  can 
have,  against  whom  a  judgment, 
which  has  been  subsequently  re- 
versed, has  been  received  in  evi- 
dence, is  to  move  in  the  court  of 
original  jurisdiction  for  a  new 
trial.     Parkhurst  v.  BerdeU.      886 
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Of  state  to  collect  tax  imposed 

"under  the  corporation  tax  act  on  in- 
solvent railroad  corporation*  whose 
property  is  in  the  hands  of  a  receiver. 

3*o.  2.a>.  v.  &.  r.  a  <ft  #.  a. 

R  R.  Oo.  850 


RENT  CHARGE. 

1.  A  rent  charge  may  be  apportioned 
by  the  concurring  assent  or  action 
of  both  the  landlord  and  tenant. 
Churchy.  Seeley.  457 

2.  Plaintiff  recovered  in  ejectment 
part  of  a  lot  held  under  one  of  the 
Van  Rensselaer  leases,  under  a 
provision  of  the  lease  authorizing 
re-entry  for  non-payment  of  rent. 
After  the  time  for  redemption  had 
passed,  and  after  re-entry  by  the 
landlord,  he  brought  ejectment  to 
recover  the  balance  of  the  lot  which 
was  held  under  the  same  lease.  On 
the  trial  of  the  latter  action  it  ap- 
peared that  such  severance  of  the 
lease  bv  the  landlord,  in  pursuit  of 
his  remedy,  was  preceded  by  long 
continued  payments  by  the  owner 
of  the  parcel  in  controversy,  meas- 
ured by  the  proportion  which  his 
holding  bore  to  the  full  quantity 
of  the  lot.  These  payments,  al- 
though credited  upon  the  whole 
lease,  it  did  not  appear  were  ac- 
cepted upon  that  condition.  Held, 
that  a  severance  of  the  rent  bv  the 
■act  and  assent  of  the  landlord,  was 
a  reasonable  and  just  inference; 
and  that  the  referee  in  fixing  the 
amount  of  rent  in  arrear  to  be 
'stated  in  the  judgment,  as  required 
by  the  Code  of  Civil  Procedure 
(§  1507),  properly  stated  the  pro- 
portionate share  of  the  parcel 
sought  to  be  recovered,  instead  of 
the  whole  amount  unpaid  on  the 

Id. 


Z.  As  to  whether  a  successful  re-entry 
upon  a  part  of  premises  leased  in 
fee  extinguishes  the  rent  upon  the 
remainder,  quesre.  Id. 


SALES. 

As  to  what  are  insufficient  ob- 
jections to  title  to  real  estate  to  author- 


ize purchaser  to  rescind  contract  of 
purchase. 
See  Baylisv.  Stimson.    (Mem.)  621 


SEDUCTION. 

1.  Upon  the  trial  of  an  indictment 
for  seduction,  under  promise  of 
marriage,  the  testimony  of  the 
prosecutrix  was  to  the  effect  that 
the  crime  was  committed  in  July, 
and  that  defendant  thereafter  had 
frequent  intercourse  with  her  until 
December.  The  prosecution  was 
permitted  to  show,  under  objection 
and  exception,  that  the  prosecutrix 
had  a  child  in  August  of  the  next 
year.  Held,  error;  that  the  evi- 
dence did  not  tend  to  corroborate 
the  testimony  of  the  female  as  to  the 
commission  of  the  crime  charged, 
as  it  did  not  tend  to  show  illicit 
intercourse  thirteen  months  before 
the  birth  of  the  child.  People  v. 
Kearney.  188 

2.  It  seems  that  on  such  a  trial  cor- 
roboration of  the  testimony  of  the 
female  as  to  her  previous  chastity, 
or  that  she  was  unmarried,  is  not 
required.  Id. 


SENECA  (COUNTY  OF). 

The  provisions  of  the  act  of  1822  (§  3, 
chap.  187,  Laws  of  1822),  in  refer- 
ence to  the  drawing  of  jurors  in 
the  county  of  Seneca,  have  not 
been  repealed,  and  the  provisions, 
therefore,  of  the  Codes  of  Criminal 
and  Civil  Procedure  (Code  of  Crim. 
Pro.  §  358 ;  Code  of  Civil  Pro. 
§§  1027, 1062)  do  not  apply  in  that 
county.   (Code  of  Civil  Pro.  §  8347, 

.  subd.  7.)    People  v.  Johnson.    134 


SHERIFF. 

Where  a  debt  due  the  defendant  in 
an  action  has  been  attached  therein, 
and,  by  virtue  of  an  order  of  the 
court  obtained  on  behalf  of  the 
plaintiff,  the  amount  of  the  debt 
has  been  paid  by  the  debtor  to 
the  sheriff,  who  misappropriates  the 
same,  the  plaintiff  must  bear  the 
loss.    In  re  Dawson.  114 
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SPRINGS. 

In  1837,  D.,  who  was  the  owner  of 
certain  lands,  upon  which  was  a 
spring,  agreed  orally  with  J.  that 
the  latter,  in  consideration  of  $10 
to  be  paid  by  him,  might  take 
water  from  said  spring  to  his  house 
sufficient  for  domestic  purposes. 
J.  laid  a  pipe  from  the  spring  to 
his  house.  I.,  who  contemplated 
building  a  house  on  premises  owned 
by  him,  entered  into  an  oral  agree- 
ment with  J.,  by  which  the  latter 
agreed  to  let  him  have  part  of  the 
water  from  the  spring,  he  agreeing 
to  pay  the  $10  to  D.  and  to  pay 
part  of  the  expense  of  furnishing 
and  laying  the  pipe.  In  1839  D. 
sold  and  conveyed  to  I.  a  piece  of 
land  with  the  privilege  of  taking 
water  from  the  spring  "sufficient 
to  fill  a  three-fourth  inch  hole ; "  a 
pipe  of  that  size  would  take  all  the 
water  from  the  spring.  I.  built  a 
house  on  the  land  so  purchased 
and  laid  a  pipe  therefrom,  connect- 
ing with  tnat  laid  by  J.,  through 
which  he  took  the  water  from  the 
spring.  J.,  however,  and  his 
grantees  continued  to  take,  through 
the  pipe  so  laid  by  him,  sufficient 
of  the  water  for  domestic  purposes 
at  his  house  under  a  claim  of  right 
down  to  1880,  when  defendant, 
who  was  then  the  owner  of  the  I. 
premises,  severed  the  pipe  below 
the  point  where  that  leading  to  his 
house  was  connected  with  it,  and 
so  cut  off  the  water  from  the  J. 
house  which  was  then  owned  by 
plaintiff.  In  an  action  to  restrain 
interference  with  plaintiff's  use  of 
the  water,  held,  that  the  oral  agree- 
ment between  D.  and  J.  was 
merely  a  license  which  was  re- 
voked by  the  conveyance  to  I.; 
but  that  the  subsequent  open  and 
notorious  use  by  J.  of  the  water 
under  a  claim  of  right  inaugurated 
an  adverse  user,  and  such  user 
having  been  continuous  for  over 
twenty  years  and  having  been 
acquiesced  in  by  I.  and  his  grantees, 
in  the  absence  of  any  explanation, 
gave  to  plaintiff  a  right  to  its  con- 
tinuance; and,  therefore,  that 
plaintiff  was  entitled  to  the  relief 
sought.    JjJckerson  v.  Grippen.  585 

When  right  to  use  water  of  a 

spring  extinguished  by  abandonment. 
See  Snell  v.  Levitt.  595 


STATE. 

1.  Where  through  the  negligence  of 
the  agents  of  the  state  certain  high- 
way bridges  of  a  town  were  injured, 
held,  that  the  state  was  liable  for 
the  expenses  incurred  in  making 
the  necessary  repairs  (Chap.  821, 
Laws  of  187b);  also,  that  the  claim 
therefor,  on  behalf  of  the  town, 
was  properly  presented  in  the  name 
of  its  supervisor.  In  re  Bidelman 
v.  State.  282 

2.  The  title  to  lands  under  waters  of 
navigable  bodies  of  water  is  in  the 
People  of  the  State.  Roberts  v. 
Baumgarten.  880 

3.  It  seems  that  the  rule  of  the  com- 
mon law  making  the  ebb  and  flow 
of  the  tide  the  controlling  element 
in  determining  as  to  the  naviga- 
bility of  waters  does  not  hold  in 
this  country.  Id, 


STATUTES. 

An  amendatory  statute  has  no  retro- 
active effect1  unless  such  a  legisla- 
tive intent  is  discoverable  in  the 


act.    In  re  Miller^ 

Chap.  841,  Laws  of  1876. 

Chap.  821,  Laws  of  1877. 

See  Carter  v.  B.  L.  I.  Co.,  15. 

Chap.  498,  Laws  of  1887. 

See  People  v.  Cignarale,  28. 

Chap.  00,  Laws  of  1818. 

See  Lynch  v.  Pfeiffer,  88. 

2  R  S.  139,  §  8. 

See  People  v.  Lake,  61. 

Chap.  848,  Laws  o/1882. 

See  Barnard  v.  Brower,  77. 

Chap.  611,  Laws  of  1875. 

See  Walton  v.  Coe,  109. 

Chap.  187,  Laws  of  1822. 

See  People  v.  Johnson,  134 

Chap.  814,  Laws  of  1858. 

2  R.  S.  187,  §  1. 

See  Loos  v.  Wilkinson,195. 

Chap.  483,  Laws  <?/1885. 

Chap.  718,  Laws  of  1881. 

See  In  re  Miller,  216 

Chap.  302,  Laws  of  1859. 

Chap.  761,  Laws  0/I866. 

See  Apgar  v.  Hayward,  225. 

l/?;&  502,S§2,  8,  4. 

Chap.  274,  Laws  of  1832. 

Chap.  65,  Lam  of 1857. 
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Chap.  106,  Laws  o/1858. 

Chap.  700,  Laws  of 1881. 

Chap.  821,  Laws  of  1870. 

&e  //i  re  Biddman  v.  &ofe,  282. 

6'Aap,  861,  j&mm  0/1881. 

See  C.  T.  Co.  v.  N.  f.  C.&N.B. 

B.  Co.,  250. 

Chap.  57,  Zo*m  of  1709. 

2J2.5.  101,  §20. 

&e  Avery  v.  Everett,  817. 

(7Aap.  446,  Zflww  <jf  1874. 

See  Pharis  v.  <?<w<?,  336. 

Chap.  314,  Zatoi  <?/ 1858. 

Chap.  466,  Laws  of  1ST7. 

See  In  re  Cornell,  351. 

tffo*p.  479,  Laws  of  1S7&. 

CAop.  318,  Z<m««  o/ 1877. 

&a?  Dunham  v.  2fet%,  866. 

Chap.  140,  Laws  of  1850. 

See  In  re  N.  Y.,  L.  A  &  W.  B.  B. 
Co.,  375. 

Chap.  430,  Xaw*  o/ 1874. 

Chap.  446,  Zaw*  */1876. 

Chap.  143,  Za«w  o/ 1886. 

See  People  ex  rel.  v.  Cook,  443. 

CTap.  628,  Lawt  of  1857. 

Chap.  856,  ZatM  <?/1869. 

GViap.  549,  Laws  of  187S. 

People  v.  Krank,  488. 

-  6'Aap.  65,  Zaaw  0/1886, 
Chap.  642,  Zaios  <?/ 1886. 

People  ex  rel.  v.  Barnard,  548, 

C7A«p.  80,  Laws  of  WW. 

Chap.  137,  Laws  of 1870. 

CAap.  574,  Ztfttw  e»/1871. 

Otop.  129,  iJaws  0/I8OI. 

(7fa£>.  378,  Laws  o/1875. 

CAap.  249,  Laws  of  1875. 

Chap.  249,  Zaaw  0/ 1858. 

See  Kingsland  v.  Mayor ,  ete.,  569. 

CAap.  493,  ZaiM  0/ 1887. 

/See  People  v.  Lyons,  618. 

&fc  Codb  op  Civil  Procedure. 
Code  of  Criminal,  Procedure. 
Limitation  of  Actions. 
Penal  Code. 
Statute  of  Frauds. 


See. 


fre  . 


STATUTE  OP  FRAUDS. 

Defendant,  as  executrix  of  the  will 
of  her  deceased  husband,  under 
which  she  was  the  principal  bene- 
ficiary, presented  the  same  for  pro- 
bate. This  was  contested,  and 
pending  the  litigation  she  trans- 
ferred to  plaintiff  by  written  as- 
signment, "all  her  right,  title  and 

Siciusls—  Voi*  LXV.    97 


interest,  and  all  claims  of  every 
name  and  nature  which  she  has 
or  are  known  to  her,  or  may  exist 
in  her  favor  against  the  estate 
*  *  *  by  way  of  legacies, 
dower  thirds,  moieties  or  other- 
wise." The  writings  stipulated 
that  plaintiff  might  continue  the 
proceedings  and  have  a  decree  of 
probate,  or  denial  of  probate,  as  he 
pleased.  Defendant  had  agreed 
with  her  attorney  to  pav  him  for 
his  services  a  specified  sum,  in  ad- 
dition to  any  costs  allowed  by 
the  surrogate.  The  attorney  pro- 
ceeded with  the  litigation  to  a  de- 
cree, which  charged  the  costs  of 
the  proponent  upon  the  estate. 
Plaintiff,  who  was  temporary  ad- 
ministrator of  the  estate,  paid  the 
amount  of  costs  to  the  attorney. 
In  an  action  to  recover  back  the 
sum  so  paid,  plaintiff  was  per- 
mitted to  show  that  at  the  time  of 
the  execution,  and  before  delivery 
of  the  papers,  defendant  expressly 
agreed  to  pay  the  attorney.  Held, 
that  the  oral  agreement  to  pay  was 
not  invalid  under  the  statute  of 
frauds;  it  was  not  an  agreement 
by  defendant  to  pay  the  debt  of 
another,  but  to  pay  her  own  debt 
and  discharge  the  lien  of  the  at- 
torney created  thereby  upon  the 
estate.    Dodge  v.  Zimmer.  43 

When  oral   agreement  to  sell 

interest  in  lands  void  under  the  statute 
of  frauds. 

See  Wainman  v.  Hampton.        429 


STATUTE  OF  LIMITATIONS. 
See  Limitation  of  Actions. 

STOCKHOLDERS. 

1 .  An  action  against  a  stockholder  in 
a  limited  liability  company  organ- 
ized under  the  "  Business  Corpora- 
tions Act"  of  1875  (Chap.  611, 
Laws  of  1875),  jto  recover  a  debt 
of  the  corporation  under  the  pro- 
vision of  the  act  (§  87),  making 
such  a  stockholder  liable  for  the 
debts  of  the  company  to  an  amount 
equal  to  his  stock  until  the  whole 
amount  of  capital  stock  has  been 
paid  in  and  certificate  filed,  may  be. 
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maintained  after  a  suit  has  been 
commenced  against  the  corporation 
but  before  judgment  against  it. 
Walton  v.  Cos.  109 

2.  The  remedy  of  the  creditor  suing, 
after  recovery  of  judgment  against 
the  stockholder,  is  simply  sus- 
pended until  after  judgment  and 
execution  against  the  corporation 
and  return  thereof  unsatisfied .    Id. 

3.  Upon  an  annual  record  of  assessed 
valuations  of  property  in  a  ward 
in  the  city  of  New  York,  filed  in 
the  office  of  the  commissioners 
of  taxes  and  assessments  of  said  city 
as  required  by  the  act  of  1859 
(Chap.  302,  Laws  of  1859),  the  real 
estate  of  a  banking  corporation 
was  valued,  and  upon  the  same 
record  the  names  of  certain  stock- 
holders of  the  bank  appeared  with 
an  "assessed  valuation"  of  their 
shares  of  stock  at  $28  per  share 
This  was  arrived  at  by  deducting 
from  the  value  of  the  shares  the 
assessed  value  of  the  real  estate,  as 
authorized  by  the  act  of  1866  (Chap. 
761 ,  Laws  of  1866).  Subsequently, 
and  within  the  time  prescribed  by 
said  act  of  1859,  but  too  late  to 

five  the  stockholders  the  twenty 
ays'  notice  required  thereby  (§  11) 
in  case  of  an  increase  of  an  assess- 
ment, upon  petition  of  the  presi- 
dent of  said  bank,  and  upon  hear- 
ing and  examination,  the  valuation 
of  its  real  estate  was  reduced,  and 
the  assessed  valuation  of  the  shares 
was  thereupon  proportionally  in- 
creased. In  an  action  by  a  stock- 
holder against  the  commissioners 
to  recover  for  property  taken  to 
pay  the  tax  upon  his  shares  on  the 
ground  that  it  was  illegally  im- 
posed, held,  that  the  correction  of 
the  erroneous  assessment  of  the  real 
estate  made  an  increase  in  the 
assessment  to  the  shareholder 
necessary,  and  was  within  the  juris- 
diction of  the  commissioners  to 
make;   that  in  dealing   with  the 

?[\iestion  they  exercised  a  judicial 
unction,  and  in  the  absence  of 
proof  that  there  was  error,  malic- 
iously perpetrated,  no  action  lay 
against  them.    Apgar  v.  Hay  ward. 

225 

4.  It  teems  that  in  case  the  commis- 
sioners in  making  the  change  acted 


without  jurisdiction  they  would 
only  be  liable  for  the  damages  act- 
ually sustained  by  the  shareholder, 
i.  e.f  the  difference  between  the 
tax  called  for  by  the  original  and 
the  increased  valuation.  Id. 

When  stockholders  may  main- 

tain  action  to  restrain  unlawful  acts 
of  trustees  of  the  corporation. 

See  Leslie  v.  LoriUard.  519 


SUPERVISORS. 

Claim  on  behalf oj "town  against 

state,  for  damages  to  highway  bridges 
of  the  town,  caused  by  negligence  of 
state  officers t  properly  presented  in  the 
name  of  the  supervisor  of  the  town. 

See  In  re  Bidebnan  v.  State.      232 


SUPREME  COURT. 

Bower  of  on  appeal  from  decree 

of  Surrogate's  Court  refusing  to  admit 
will  to  probate. 

See  In  re  Hunt.  278 


SURROGATE'S  COURT. 

1.  Where,  prior  to  the  passage  of  the 
act  of  1887  (Cfcap.  713,  Laws  of 
1$87),  amending  the  collateral  in- 
heritance act,  an  order  of  a  Surro- 
gate's Court  had  been  made  affirm- 
ing an  appraisement  of  the  estate 
of  a  testatrix  and  assessing  the 
amount  of  tax  chargeable  to  her 
respective'devisees  and  legatees  un- 
der the  act  of  1885,  among  whom 
was  an  adopted  child,  which  tax, 
however,  had  not  been  paid  at  the 
time  the  act  of  1887  went  into 
effect,  held,  that  the  amendatory 
act  did  not  release  said  beneficiary 
from  liability  under  said  order. 
In  re  Miller.  216 

2.  In  proceedings  to  vacate  said  order 
it  was  objected  that  it  was  made 
without  notice  to  the  adopted  child. 
It  appeared  that  appraisers  were 
duly  appointed,  who  gave  notice, 
as  required  by  law,  of  the  time  and 
place  when  the  appraisal  would  be 
made,  and  that  upon  the  coming 
in  of  the  appraisers'  report  the 
order  in  question  was  made.  Held, 
that  in  the  absence  of  any  allegation 
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or  proof  to  the  contrary,  it  was  to 
be  presumed  that  immediately 
after  making  the  order  the  surro- 
gate gave  the  notice  prescribed  by 
the  act  of  1885  (§  13);  and  that  no 
prior  notice  was  required.  Id. 

8.  Where  the  probate  of  a  will  is,  in 
good  faith,  but  unsuccessfully, 
contested,  it  is  within  the  discretion 
of  the  surrogate  to  allow  costs  to 
the  contestant  (Code  of  Civil  Pro. 
§  2558),  and  his  refusal  so  to  do  is 
not  error.    In  re  Mondorf.       450 

4.  A  Surrogate's  Court  has  power,  in 
its  discretion,  to  award  costs 
against  an  unsuccessful  proponent 
of  a  will,  in  favor  of  one  or  more 
of  the  contestants,  and  the  exer- 
cise of  this  discretion  is  not  re- 
viewable here.     Cottyer  v.  GbUuer. 

481 

5.  B.,  one  of  two  co-administrators, 
who  had  united  in  giving  a  bond 
with  sureties  for  the  faithful  exe- 
cution of  their  duties,  misappro- 
priated a  portion  of  the  funds  of 
the  estate.  His  letters  of  admin- 
istration were  thereupon  revoked 
upon  petition  of  plaintiff,  the 
other  administrator.  Plaintiff 
then  commenced  proceedings 
against  B.  for  an  accounting, 
which  resulted  in  a  decree  direct- 
ing B.  to  pay  the  sum  so  misap- 

Sropriated.  The  decree  was  duly 
ocketed,  execution  issued  and  re- 
turned unsatisfied.  Upon  petition 
of  plaintiff  the  surrogate  directed 
an  assignment  to  him  of  the  bond 
and  gave  him  permission  to  bring 
suit  thereon  in  behalf  of  the  estate. 
In  an  action  so  brought,  held,  that 
the  proceedings  in  Surrogate's 
Court  were  regular  and  valid;  and 
that,  assuming  plaintiff,  as  one  of 
the  principals  in  the  bond,  would 
individually  be  bound  to  indem- 
nify the  sureties  for  anv  sum  re- 
covered, still  he  was  authorized  in 
his  representative  capacity  to  main- 
tain the  action.  (Code  of  Civil 
Pro.  §§  2608,  2606,  2607,  2609.) 
Sperb  v.  McCoun.  605 


TAXATION. 
See  Assessment  and  Taxation. 


TELEGRAPH  COMPANIES. 

The  complaint  in  this  action  stated, 
in  substance,  among  other  things, 
that  plaintiff's  agent  in  France  for- 
warded a  cable  message  addressed 
to  "Mentor,  New  York,"  which 
message  was  intended  for  plaintiff; 
it  was  received  by  defendant,  a 
corporation,  whose  business  it  is  to 
transmit  and  deliver  messages  by 
sub-marine  cable  connected  with 
its  lines  of  wire;  that  said  defend- 
ant agreed  with  plaintiff  in  New 
York,  that,  upon  receipt  of  such 
a  message,  it  would  promptly  de- 
liver the  same  to  plaintiff  at  his 
residence  in  said  city;  that  plaintiff 
then  offered  to  pay  defendant  in 
advance  for  such  service,  but  de- 
fendant declined  to  receive  and  ac- 
cept such  payment;  that  defend- 
ant received  such  message  but 
neglected  to  deliver  the  same  as 
agreed,  in  consequence  whereof 
plaintiff  suffered  loss,  etc.  On 
demurrer  to  said  complaint,  held, 
that  it  stated  a  good  cause  of  ac- 
tion, either  upon  the  contract 
made  by  defendant  with  plaintiff's 
agent  m  Prance,  or  upon  the 
agreement  with  plaintiff  in  New 
York.    Milliken  v.  W.  U.  Tel.  Co. 

408 


TENDER. 

1.  The  fact  that  a  defendant  has 
made  a  tender  upon  the  claim  sued 
upon  and  has  paid  the  sum  tendered 
into  court  admits  the  contract  or 
duty,  and  the  right  of  plaintiff 
thereon  to  the  sum  tendered,  but  it 
goes  no  further,  and  defendant 
may  defend  against  any  claim  by 
the  plaintiff  beyond  the  sum  ten- 
dered upon  any  ground  consistent 
with  an  admission  of  the  original 
contract  or  cause  of  action.  Wil- 
son v.  Doran.  101 

2.  Where,  therefore,  in  an  action 
upon  a  claim  alleged  to  have  been 
assigned  to  plaintiff,  defendants 
pleaded  a  tender  before  suit  brought 
and  payment  of  the  sum  tendered 
into  court,  and  also  put  in  issue 
plaintiff's  title  to  the  claim,  and 
the  evidence  showed  the  alleged 
assignment  to  be  invalid  and  that 
plaintiff  had  no  title  to  the  claim, 
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kddy  that  the  plea  of  tender  only  I 
admitted  plaintiff's  right  to  the 
cause  of  action  to  the  amount  ten- 
dered; and  that  although  it  ap- 
peared that  a  larger  sum  was  due 
upon  such  cause  of  action  plaintiff 
was  only  entitled  to  recover  that 
amount.  Id. 

3.  A  verdict  was  directed  for  defend- 
ant.   It  was  objected  by  plaintiff 
that  this  was  improper,  as  the  plea  ' 
of  tender  and  payment  into  court 
was  not  accompanied  by  notice  to  J 
plaintiff's  attorney  that  the  money  ' 
had  been  paid  into  court.     Held, 
that  as  plaintiff  made  no  objection 
to  the  sufficiency  of  the  plea  and 
went  to  trial  upon  the  issues,  in- 
cluding that  of  tender,  this  was  a 
waiver. of  the  irregularitv;  but  held,  , 
that,  as  the  evidence  raised  a  ques-  ' 
tion  of  fact  as  to  whether  the  tender  ' 
was  made  to  the  proper  person,  that 
question  should   have   been  sub- 
mitted to  the  jury,  and  the  direction  i 
was  erroneous.  Id.  , 

4.  To  establish  a  legal  tender  after 
suit  brought  under  the  Code  of 
Civil  Procedure  (gg  731,  734),  it 
must  appear  that  the  money  was 
paid  into  court  and  notice  thereof 
given  to  plaintiff's  attorney  "  before 
the  trial  and  within  ten  days  after 
the  tender."    (§732)  Id. 

5.  The  failure  of  plaintiff  to  return 
an  answer  containing  several  de- 
fenses, and  among  them  the  defense 
of  tender  before  suit  brought,  or 
to  otherwise  raise  the  question 
before  trial,  is  not  a  waiver  of 
plaintiff's  right  to  insist  that  money 
paid  into coirt  was  not  a  good  ten- 
der after  suit  brought,  by  reason  of 
the  fact  that  the  statutory  notice 
was  not  given.  Id. 


TITLE. 

1.  A  deed  absolute  in  form,  but  In 
fact  given  simply  as  security  for 
a  debt,  does  not  convey  the  title, 
but  is,  both  at  law  and  in  equity, 
a  mortgage  only.  Barry  v.  H.  B. 
F.  Ins.  Co.  1 

2.  A  religious  society  in  1875  made 
a  conveyance  of  certain  real  estate 


to  the  Presbytery  of  New  York,  a 
corporation  authorized  to  take  and 
hold  real  estate,  in  pursuance  of 
an  order  of  the  court  granted  upon 
a  petition  stating,  in  substance, 
that  there  was  a  mortgage  upon  the 
premises  for  $1,500,  which,  with 
interest  from  1872,  was  due  and 
unpaid,  then  held  by  said  Presby- 
tery; that  there  were  unpaid  assess- 
ments on  the  land  for  improve- 
ments; that  the  society  and  con- 
gregation were  unable  to  meet  the 
current  expenses  of  the  church, 
and  they  had  no  means  of  paying 
the  incumbrances  except  by  a  sale; 
that  there  was  besides  a  floating 
debt  of  about  $300,  and  that  the 
church  building  required  extensive 
repairs,  which  they  were  unable  to 
make;  also,  that  at  a  meeting  of 
the  congregation,  regularly  called, 
it  was  resolved  to  transfer  the 
church  property  to  said  Presby- 
tery, and  the  trustees  were  author- 
ized to  take  all  steps  necessary  for 
a  legal  transfer.  The  petition 
prayed  for  and  the  order  granted 
permission  to  convey  by  deed,  sub- 
ject to  all  existing  incumbrances, 
the  amount  of  which,  together 
with  the  floating  debt,  should  con- 
stitute the  consideration.  The 
conveyance  was  by  full  covenant 
deed  made  in  terms  subject  to  the 
said  mortgage.  Held,  that  said 
conveyance  was  duly  authorized 
and  was  adequate  ana  sufficient  to 
convey  a  good  title.  Lynch  v. 
Pfeiffer.  33 

8.  The  title  to  lands  under  the  waters 
of  navigable  bodies  of  water  is  in 
the  People  of  the  state.  Robert*  v. 
Baumgarten.  380 

4.  It  seems  that  the  rule  of  the  com- 
mon law  making  the  ebb  and  flow 
of  the  tide  the  controlling  element 
in  determining  as  to  the  naviga- 
bility of  waters  does  not  hold  in 
this  country.  Id. 

5.  In  an  action  of  ejectment  to  re- 
cover possession  of  lands  which 
were  formerly  covered  by  Harlem 
mill  creek,  a  navigable  stream,  in 
which  the  tide  ebbed  and  flowed, 
it  appeared  that  a  dam  had  been 
constructed  to  collect  water  for 
mill  purposes,  conducting  by 
means  of  sluice-ways  and  connect- 
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ing  ponds  the  waters  to  a  mill : 
located  on  the  north  side  of  the 
creek.  Plaintiff  claimed  under  a 
deed  which  conveyed  the  land 
"  north  of  the  mill-pond,  *  *  * 
including  the  mill-stream  and  mill- 
pond  with  all  its  privileges  and 
appurtenances,  and  to  shut  the 
mill-dam  at  the  south  side  of  said 
mill  where  it  now  lays."  Held,  \ 
that  the  deed  did  not  convey  any  j 
land  covered  by  the  waters  of  the 
creek,  because,  first,  the  grantors  \ 
had  no  title  thereto;  second,  the 
language  of  the  grant  was  to  be 
construed,  not  as  conveying  the 
bed  of  the  creek,  but  only  the  use 
of  or  easement  in  its  waters  for 
mill  purposes  as  the  same  had  been 
acquired:  by  him  and  developed 
by  the  construction  of  the  dam, 
sluice-ways,  etc.  Id. 

6.  Where  in  an  action  to  recover 
damages  for  injuries  to  real  estate, 
plaintiff's  title  is  put  in  issue,  but 
defendant  makes  no  claim  to  any 
title,  simply  asserting  it  exists  in 
a  third  party  with  whom  he  is  not 
in  privity,  the  action  does  not 
affect  "  the  title  to  real  property 
or  an  interest  therein  "  within  the 
meaning  of  the  provision  of  the 
Code  of  Civil  Procedure  (sub.  3, 
§  191),  prohibiting  an  appeal  to 
this  court  where  the  matter  in  con- 
troversy is  less  than  $500,  except 
in  an  action  affecting  title,  etc. 
Trevett  v.  Barnes.  500 

7.  Plaintiffs'  complaint  alleged,  in 
substance,  that  they  and  defendant 
were  the  owners  of  adjoining 
premises  and  buildings;  that  de- 
fendant had  trespassed  upon  their 
premises  by  inserting  stove  pipes 
into  their  chimneys  and  therebv 
causing  damage.  The  answer  ad- 
mitted the  averments  as  to  owner- 
ship, but  denied  the  trespass  and 
injury,  and  alleged  that  the  wall 
between  the  two  buildings  is  a 
party-wall,  standing  partly  on  each 
lot,  and  that  the  chimney  into 
which  the  stove  pipe  holes  open  is 
the  common  property  of  both  par- 
ties Held,  that  a  claim  of  title  to 
real  property  did  not  arise  upon 
the  pleadings,  within  the  meaning 
of  section  3228  of  the  Code  of 
Civil  Procedure;  and,  that  a  re- 
covery of    nominal  damages  did 


not  entitle  plaintiffs  to  costs.  Dun- 
ster  v.  Kelly.  558 

8.  It  seems  the  section  requires  the 
existence  in  the  pleading  of  a  claim 
of  title  to  realty  which,  if  proved, 
will  defeat  or  maintain  the  action 
as  the  case  may  be.  Id. 

As  to  what   are   insufficient 

objections  to  title  to  real  estate  to  au- 
thorize purchaser  to  rescind  contract  of 
purcJiase. 

Baylis  v.  Stimson.    (Mem.)       621 


TOWNS. 

1.  As,  by  statute,  the  primary  re- 
sponsibility for  the  maintenance 
and  repair  of  highway  bridges  in 
a  town  is  cast  upon  the  town  (1  R. 
8.  502,  §§  2,  3,  4,  chap.  274,  Laws 
of  1882;  chap.  65,  Laws  of  1857; 
chap.  108,  Laws  of  1858;  chap. 
700,  Laws  of  1881).  it  has  such  an 
interest  in  the  preservation  of  such 
a  bridge  as  gives  it  a  right  of  action 

Xinst  any  person  who,  intention- 
„  or  by  negligence,  injures  it, 
making  repair  or  rebuilding  neces- 
sary, to  recover  the  expense  in- 
curred.    In  re  Bidelman  v.  State. 

232 

2.  Where,  therefore,  through  the 
negligence  of  the  agents  of  the 
state  certain  highway  bridges  of  a 
town  were  injured,  held,  that  the 
state  was  liable  for  the  expenses 
incurred  in  making  the  necessary 
repairs  (Chap.  321,  Laws  of  1870) ; 
also,  that  the  claim  therefor,  on 
behalf  of  the  town,  was  properly 
presented  in  the  name  of  its  super- 
visor. Id, 


TRIAL. 

1.  The  fact  that  a  defendant  has 
made  a  tender  upon  the  claim  sued 
upon  and  has  paid  the  sum  tend- 
ered into  court  admits  the  con- 
tract or  duty,  and  the  right  of 
plaintiff  thereon  to  the  sum  tend- 
ered, but  it  goes  no  further,  and 
defendant  may  defend  against  any 
claim  by  the  plaintiff  beyond  the 
sum  tendered  upon  any  ground 
consistent  with  an   admission  of 
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the  original  contract  or  cause  of 
action.    Wilson  v.  Damn.         101 

2.  Where,  therefore,  in  an  action  up 
on  a  claim  alleged  to  have  been  as- 
signed to  plaintiff,  defendants 
E leaded  a  tender  before  suit 
rought  and  payment  of  the  sum 
tendered  into  court,  and  also  put 
in  issue  plaintiff's  title  to  the  claim, 
and  the  evidence  showed  the  al- 
leged assignment  to  be  invalid  and 
that  plaintiff  had  no  title  to  the 
claim,  held,  that  the  plea  of  tender 
only  admitted  plaintiff's  right  to 
the  cause  of  action  to  the  amount 
tendered;  and  that  although  it  ap- 
peared that  a  larger  sum  was  due 
upon  such  cause  of  action  plaintiff 
was  only  entitled  to  recover  that 
amount.  Id. 

8.  A  verdict  was  directed  for  defend- 
ant. It  was  objected  by  plaintiff 
that  this  was  improper,  as  the  plea 
of  tender  and  payment  into  court 
was  not  accompanied  by  notice  to 
plaintiff's  attorney  that  the  money 
had  been  paid  into  court.  Held, 
that  as  plaintiff  made  no  objection 
to  the  sufficiency  of  the  plea  and 
went  to  trial  upon  the  issues,  in- 
cluding that  of  tender,  this  was  a*.' 
waiver  of  the  irregularity;  but 
held,  that,  as  the  evidence  raised  a 
question  of  fact  as  to  whether  the 
tender  was  made  to  the  proper  per- 
son, that  question  should  have 
been  submitted  to  the  jury,  and 
the  direction  was  erroneous.       Id. 

4.  In  an  action  for  an  accounting  as 
to  certain  securities  alleged  to  have 
been  loaned  by  plaintiff  to  defend- 
ant, the  wife  of  defendant  as  a 
witness,  upon  the  examination  of 
plaintiff's  counsel,  testified,  with- 
out objection,  as  to  conversations 
with  her  husband  when  they  were 
alone  as  to  plaintiff's  securities 
taken  by  him,  his  obligations  to 
her  for  the  same,  and  his  promise 
to  secure  her  therefor.  After 
cross-examination  by  the  defend- 
ant's counsel,  he  moved  to  strike 
out  the  evidence  on  the  ground 
that  the  conversations  were  con- 
fidential communications,  and  so 
the  evidence  was  prohibited  by 
the  Code  of  Civil  Procedure  (§  831). 
The  motion  was  denied.  Held, 
no  error;  that  the  objection  came 


l     too  late,  and  even  if  it  had  been 
,     timely,   it  would  not  have  been 
available,  as  the  communications 
were  not  confidential  within  the 
I      meaning  of  the  prohibition.   Park- 
hurst  v.  Berdell.  386 

|  5.  Where  a  question  is  not  objection- 
able, if  the  answer  contravenes  any 
rule  of  evidence,  the  proper  prac- 
tice is  to  move  to  strike  it  out,  and 
an  objection  to  the  question  based 
on  the  ground  which  such  a  motion 
would  take,  is  not  available  as 
error.    Demise  v.  Denize.  562 

Where  objection  as  to  defect  in 

pleading  not  raised  on  tried  will  be 
decided  to  hate  been  waived  and  so  is 
not  available  an  appeal. 

See  Born  v.  Schrenkeisen.  55 

See  Criminal  Trial. 


TRUSTS  AND  TRUSTEES. 

1.  Upon  the  application  of  L.,  made 
expressly  as  trustee  for  his  three 
children,  defendant  issued  in  1863 
a  policy  upon  his  life,  which  de- 
scribed the  premium  as  paid  by 
him  "in  trust  for  his  children, 
naming  them,  and  covenanted  in 
terms  to  pay  the  sum  assured  to  the 
three  children  or  their  guardians 
upon  the  death  of  their  father. 
The  policy  remained  in  L/s  pos- 
session and  the  premiums  were 
paid  by  him  until  1878  The  pre- 
mium for  that  year  was  not  paid 
when  due,  but  four  days  thereafter 
L.  surrendered  the  policy  to  de- 
fendant and  took  out  a  new  one 
for  the  same  amount,  and  calling 
for  the  same  annual  premiums, 
which  was  made  payable  to  his 
second  wife.  There  was  no  new 
examination  of  L. ;  the  new  policy 
bore  the  same  number  of  the  one 
canceled  and  stated  the  age  of  L. 
as  thirty-nine ' '  in  1868. "  The  first 
premium  was  paid  in  part  by  a 
dividend  earned  by  the  earlier  pol- 
icy, and  the  new  policy  acknowl- 
edged the  receipt  by  defendant  of 
the  premium  and  of  $1,429.44  "to 
be  paid  on  delivery  of  this  policy." 
That  amount  was  paid  by  the  can- 
cellation of  the  old  policy  and  the 
transfer  of  its  surrender  value  to 
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defendant  in  reduction  of  the  an- 
nual premiums.  L.  died  in  1879 
and  defendant  paid  the  amount 
due  thereon  to  his  widow.  In 
an  action  upon  the  first  policy, 
brought  by  the  assured  named 
therein,  held,  that  plaintiffs  were 
entitled  to  recover;  that  after  noti- 
fying the  beneficiaries  of  the  trust 
and  acting  upon  it  until  it  had  be- 
come valuable  to  them,  L.  had  no 
right  to  end  it  without  notice  to 
them;  that  the  plaintiffs  had  a 
vested  interest  in  the  policy  at  the 
time  of  its  surrender,  measured 
and  represented  by  its  surrender 
value,  with  which  L.  could  not 
deal  in  contravention  of  their 
rights;  that  his  possession  of  the 
policy  was  consistent  with  the 
trust;  that  the  original  policy  did 
not  lapse,  the  failure  to  pay  the 
premium  of  1878  having  been 
waived  by  defendant  by  issuing 
the  new  policy, which  was,  in  effect, 
a  continuation  of  the  original. 
Garner  v.  Oer.  L.  Ins.  Co.        266 

2.  Good  faith  cannot  be  asserted  by 
one  who  aids  in  the  diversion  of  a 
known  trust  fund  from  its  lawful 
owners.  Id. 

8.  Also,  held,  that  the  trust  was  not 
so  far  executory  as  to  be  revocable; 
that  each  payment  of  premium 
added  to  the  surrender  value  of  the 
policy  and  fully  executed  the  gift 
to  the  extent  of  that  value,  and,  so 
far  as  executed,  L.  could  not  de- 
stroy the  trust,  or,  either  alone,  or 
together  with  the  insurer,  wrest 
from  the  beneficiaries  the  product 
of  the  trust  and  divert  it  into  other 
channels.  Id. 

4.  Although  a  trustee  may  not  pro- 
tect himself  against  a  breach  of 
trust  by  proof  that  beneficiaries  of 
the  trust  might  have  intervened 
and  prevented  it,  where  they  have 
procured  his  removal  and  thereby 
terminated  his  power  and  authority, 
and  the  breach  consists  in  the  omis- 
sion to  bring  an  action  which  may 
still  be  brought,  they  cannot,  by 
refusing  or  omitting  themselves 
thereafter  to  act,  justly  charge  him 
with  consequences  which  if  they 
had  acted  with  reasonable  diligence, 
might  have  been  prevented.  In  re 
CorneU.  851 


5.  The  material  and  essential  char- 
acteristic of  a  general  assignment 
is  the  presence  of  a  trust,  the 
assignee  taking  title,  not  as  abso- 
lute owner,  but  merely  as  trustee 
for  the  performance  of  trust  duties. 
Brown  v.  Guthrie.  4tfo 


UNDUE  INFLUENCE. 

A  will  prompted  by  gratitude  cannot , 
in  the  case  of  a  perfectly  competent 
testator,  and  in  the  absence  of  evi- 
dence of  fraud,  imposition,  con- 
straint or  coercion,  be  said  to  have 
been  obtained  by  undue  influence, 
simply  from  the  fact  that  all  of  the 
testator's  estate  is  given  to  a  stranger 
in  blood.    In,  re  Mondorf.  450 


VARIANCE. 

It  is  not  a  material  variance  that  in 
an  indictment  for  abortion  the 
middle  name  of  the  female  is 
omitted,  when  there  is  no  question 
as  to  her  identity.  PeopUv.Lake.  61 


WAIVER. 

1.  Upon  the  trial  of  an  indictment 
for  murder  in  the  first  degree  it 
appeared  that  upon  a  former  trial 
defendant  pleaded  not  guilty,  a 
jury  was  impanneled  and  sworn, 
and  at  the  conclusion  of  the  case 
on  the  part  of  the  prosecution 
defendant,  with  the  consent  of  tho 
district  attorney,  withdrew  her 
plea  and  pleaded  guilty  of  murder 
in  the  second  degree,  which  plea 
was  accepted  by  the  court,  but  no 
sentence  was  pronounced.  On  a 
subsequent  day  on  application  of 
the  defendant,  the  district-attorney 
assenting  thereto,  the  court  per- 
mitted the  plea  to  be  withdrawn 
and  defendant  again  pleaded  not 
guilty,  and  under  this  plea  the 
trial  was  had.  Held,  that  the  with- 
drawal of  the  plea  of  guilty  of 
murder  in  the  second  degree  in- 
volved a  waiver  of  the  benefit  of 
the  implication  which  existed,  so 
long  as  the  plea  remained,  of  an 
acquittal  of  the  higher  crime,  and 
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it  ceased  to  be  a  defense, 
v.  Cigna/rale. 


People 
23 


2.  The  failure  of  plaintiff  to  return 
an  answer  containing  several  de- 
fenses, and  among  them  the  defense 
of  tender  before  suit  brought,  or 
to  otherwise  •  raise  the  question 
before  trial,  is  not  a  waiver  of 
plaintiff '8  right  to  insist  that  money 
paid  into  court  was  not  a  good 
tender  after  suit  brought,  by  rea- 
son of  the  fact  that  the  statutory 
notice  was  not  given.  Wilson  v. 
Doran.  101 

Where  objection,   as  to    defect 

in  pleading  not  raised  on  trial  will  be 
decided  to  have  been,  waived  and  so 
i*  not  available  on  appeal. 

See  Born  v.  Sehrenkeisen.  55 


WATER-COURSES. 

Plaintiff  E.  is  the  owner  of  certain 
premises,  on  which,  at  the  time  he 
acquired  title,  was  a  grist-mill; 
said  premises  were  conveyed  to  him, 
"together  (as  stated  in  his  deed), 
with  the  grist-mill  privilege,  being 
the  first  on  the  stream  for  two  run 
of  stone,  with  the  necessary  ap- 
paratus for  the  same. "  In  an  action 
to  restrain  an  alleged  interference 
with  the  water  power,  Iwld,  that 
the  grant  was  not  limited  to  power 
for  the  grist-mill  as  it  stood  at  the 
time  of  the  conveyance;  that  the 
privilege  was  made  appurtenant  to 
the  land  conveyed,  and  could  be 
used  either  for  the  mill  then  stand- 
ing or  for  any  other  erected  on  the 
land,  or  for  any  other  purpose;  that 
the  reference  to  the  machinery  was 
not  intended  to  limit  the  place 
where  or  the  purpose  for  which 
the  water  could  be  used,  but  to 
measure  and  limit  the  quantity. 
Mudge  v.  Salisbury.  413 

When  right  to  use  water  of  a 

spring  extinguished  by  abandonment !. 
See  Snell  v.  Levitt.  595 

See  Springs. 


WHARVES. 

1.  In  an  action  to  recover  damages 
for  the  destruction  of  the  plaintiff's 


wharf-right,  consequent  upon  the 
construction  by  the  city  of  New 
York,  under  the  act  of  1871  (Chap. 
574,  Laws  of  1871.  amending  chap. 
137,  Laws  of  1870),  of  an  exterior 
line  of  docks,  it  appeared  that 
plaintiff  was  the  owner  of  the 
wharf-right  for  the  length  of  the 
bulk-head  between  two  piers  in 
the  Hudson  river,  which  bulk- 
head formed  part  of  the  water-line 
of  West  street.  In  1851  the  com- 
mon council  of  the  city  passed  a 
resolution  giving  to  the  then  owners 
of  said  wharf -right  permission  "  to 
pile  and  bridge  out  for  a  distance 
of  thirty-five  feet  beyond  the  bulk- 
head." Said  owners  built  a  plat- 
form on  piles  extending  out  thirty- 
five  feet  into  the  river.  Subse- 
quently permission  was  given  by 
the  common  council  to  a  steamship 
company,  lessees  of  the  bulk-head 
and  owners  of  one  of  the  adjoining 
piers,  to  build  a  platform  in  front 
of  the  bulk-head  extending  sixty- 
five  feet  westerly,  and  upon  this  to 
build  a  shed,  the  permission  so 
given  to  be  operative  only  during 
the  pleasure  of  the  city.  Said 
lessees  built  a  platform  seventy 
feet  out  from  the  line  of  the  old 
platform  and  upon  this  built  a 
shed,  using  the  old  platform  as  a 
means  of  approach.  This  exten- 
sion was  built  after  the  adoption  by 
the  city  of  the  plan  of  harbor  im- 
provements provided  for  by  said  act 
of  1871.  Held,  that  the  value  of  the 
use  of  said  platform  could  not 
properly  be  taken  into  considera- 
tion as  an  incident  of  the  wharf- 
right  as,  first,  the  permission 
originally  given  was  in  contraven- 
tion of  existing  laws,  and  so  was 
unlawful  and  void  (Chap.  80, 
Laws  of  1798;  chap.  129,  Laws  of 
1801;  chap.  378,  Laws  of  1875); 
second,  if  lawful,  it  was  merely 
a  license,  revocable  in  its  nature, 
and  the  value  of  its  use  was  a  pure 
gratuity  while  the  permission  lasted ; 
third,  the  extension  was  forbidden 
by  the  act  of  1871,  because  incon- 
sistent with  the  plan  adopted. 
Kingsland  v.  Mayor,  etc.  569 

2.  Also,  held,  that  plaintiff  acquired 
no  right  to  the  use  of  the  platforms 
or  to  claim  damages  for  their  de- 
struction under  the  act  of  1875 
(Chap.  249,  Laws  of  1875),  author- 
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izing  the  department  of  docks  to 
grant  permits  for  the  maintenance 
and  construction  of  sheds,  and 
legalizing  existing  structures  upon 
piers  and  bulk-heads;  as  the  act  in 
no  respect  authorized  platforms 
and  sheds  beyond  the  bulk-head 
line,  and  the  permits  were  revo- 
cable in  their  nature.  Id. 

3.  Also,  held,  that  when  the  city,  2. 
acting  under  the  law  of  1871, 
adopted  a  plan  which  involved 
the  termination  of  all  private 
ownership  of  docks  and  wharves 
and  in  the  progress  of  the  im- 
provement directed  the  removal  of 
the  platforms  and  shed,  it  revoked  8. 
plaintiff's  license;  that  such  action 
on  the  part  of  the  city  operated  to 
destroy  plaintiff's  wharf-right,  and 
for  that,  and  also  the  right  of  pre- 
ferential use  by  steamship  lines 
attached  to  his  bulk-head  by  statute 
(Chap.  249,  Laws  of  1858);  he  was 
entitled  to  compensation;  but  not 
for  the  revocation  of  the  license  or 
deprivation  of  the  use  of  the  plat- 
forms and  shed.  Id, 


WILLS. 

'  clause  of  the  will  of 
8.  commenced  as  follows:  "After 
all  my  lawful  and  just  debts  are 
paid  and  discharged,  I  give  and 
bequeath,"  etc.  Then  followed  a 
gift  to  the  testator's  wife  of  one- 
third  of  the  personalty  and  the  in- 
come of  one-third  of  the  real  estate 
during  her  life;  the  remainder  to 
his  son  G.,  one-half  thereof  abso- 
lutely; the  other  half  in  trust  for 
the  testator's  daughter  E.  The 
will  gave  to  G.,  who  was  appointed 
sole  executor,  discretionary  power 
to  sell  the  real  estate,  which  con- 
sisted mainly  of  a  mill  property,  5. 
and  to  continue  the  milling  busi- 
ness. The  testator's  personal  estate 
at  the  time  of  his  death,  which 
occurred  soon  after  making  the 
will,  was  totally  insufficient  to  pay 
his  debts.  lit  Id,  that  this  fact, 
taken  in  connection  with  the  will, 
failed  to  show  an  intention  to 
charge  the  real  estate  with  the  pay- 
ment of  debts;  that,  upon  the  testa- 
tor's death,  G.  took  an  absolute  title 
to  an  undivided  one-half  of  the  real 
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estate,  and,  upon  a  subsequent 
conveyance  to  him  by  the  widow 
and  E.  of  the  mill  premises,  his 
title  became  perfect,  subject  only 
to  a  disposition  thereof  by  proceed- 
ings under  the  statute,  instituted 
by  the  testator's  creditors  to  compel 
a  payment  of  their  debts.  In  re 
City  of  Roclmter.  159 

No  particular  form  of  words  is 
required  to  effect  publication  of  a 
will;  a  substantial  compliance  with 
the  requirements  of  the  statute  as 
to  execution  and  attestation  is  suffi- 
cient.    In  re  Hunt.  278 

It  is  a  substantial  compliance  if, 
in  some  way  or  mode,  the  testator 
indicates  that  the  instrument  the 
witnesses  are  requested  to  subscribe, 
as  such,  is  intended  and  understood 
by  him  to  be  his  executed  will.   Id. 

.  An  instrument  offered  for  probate 
as  the  will  of  H.  was  wholly  in  his 
handwriting,  as  was  the  attestation 
clause.  This  was  as  follows:  "  We, 
the  undersigned  witnesses,  have 
signed  the  within  in  the  presence 
of  each  other  and  of  the  testator, 
who  acknowledged  it  to  be  his  last 
will  and  testament."  It  appeared 
that  the  will  was  signed  by  the 
testator  and  the  attestation  clause 
by  the  witnesses.  The  recollection 
of  the  two  witnesses  as  to  the  trans- 
action was  imperfect,  but  each  tes- 
tified that  the  circumstances  must 
have  been  as  stated  in  the  attesta- 
tion clause.  Held,  that  a  substan- 
tial compliance  with  the  statutory* 
provisions  was  shown;  and,  in  the 
absence  of  any  charge  or  of  any 
circumstances  indicative  of  fraud 
or  undue  influence,  a  refusal  to  ad- 
mit the  will  to  probate  was  error.  Id. 

Also,  lield,  that,  as  upon  the  hear- 
ing before  the  surrogate  there  was 
no  conilict  in  the  evidence,  the 
provision  of  the  Code  of  Civil 
Procedure  (£  2588),  declaring  that 
when  the  reversal  of  a  surrogate's 
decree  made  upon  petition  to  admit 
a  will  to  probate  is  founded  upon 
a  question  of  fact,  the  appellate 
court  must  "make  an  order  direct- 
ing the  trial  by  a  jury  of  the  material 
questions  of  fact  arising  upon  the 
issues    between  the  parties,"  did 
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not  apply,  and  that  it  was  proper 
for  the  Supreme  Court,  on  reversal 
of  the  surrogate's  decree,  to  direct 
the  surrogate  to  admit  the  will  to 
probate;  and  this,  although  the 
order  states  that  the  reversal  was 
upon  questions  of  fact  as  well  as 
of  law;  that  said  statutory  provi- 
sion applies  only  where  there  is  a 
real  conflict  in  the  evidence,  not 
where  the  Surrogate's  Court  and 
the  Supreme  Court  simply  differ 
in  their  conclusions  from  undis- 
puted facts.  Id. 

6.  The  will  of  S.  devised  his  real 
estate  to  his  wife  for  life  if  she  re- 
mained unmarried,  and  upon  her 
decease  or  marriage,  to  C. ;  in  case 
of  the  death  of  the  latter  without 
children,  the  remainder  to  go  to  A. 
Held,  that  upon  the  testator's  death 
C.  took  a  vested  remainder  in  fee, 
subject  to  be  defeated  by  his  death 
without  children,  upon  which 
event  the  substituted  remainder, 
given  on  that  contingency  to  A., 
would  vest  in  possession.  Avery 
v.  Everett.  317 

7.  A  will  prompted  by  gratitude 
cannot,  in  the  case  of  a  perfectly 
competent  testator,  and  in  the  ab- 
sence of  evidence  of  fraud,  impo- 
sition, constraint  or  coercion,  be 
said  to  have  been  obtained  by  un- 
due influence,  simply  from  the  fact 
that  all  of  the  testator's  estate  is 
given  to  a  stranger  in  blood.  In 
re  Mondorf.  450 

8.  The  fact  that  the  relations  of  the 
testator  with  the  object  of  his 
bounty,  a  woman,  are  meretricious 
does  not  invalidate  the  will.       Id. 

9.  It  seem*  that  where  such  relation- 
ship is  shown  to  have  existed,  all 
the  circumstances  attending  the 
execution  of  the  will  should  be 
carefully  scrutinized.  Id. 

10.  Where  the  probate  of  a  will  is, 
in  good  faith,  but  unsuccessfully, 
contested,  it  is  within  the  discretion 
of  the  surrogate  to  allow  costs  to 
the  contestant  (  ode  of  Civil  Pro. 
§  2558),  and  his  refusal  so  to  do  is 
not  error.  Id. 


11.  Proof  that  a  will  was  duly  exe- 
cuted, and  was  in  existence  a  short 
time  before  the  testator's  death, 
does  not,  where  the  will  cannot 
be  found  after  such  death,  raise  a 
presumption  that  it  was  in  exist- 
ence at  that  time,  or  was  fraudu- 
lently destroyed  in  the  testator's 
life  time.     Collyer  v.  Cottyer.     481 

12.  Proof  that  the  will  was  not 
found  after  the  death  is  presump- 
tive evidence  sufficient  to  establish, 
prima  facie,  that  the  testator  de- 
stroyed it,  animo  revocajidi;  and  he 
who  seeks  to  establish  the  will  as 
lost  or  fraudulently  destroyed, 
assumes  the  burden  of  overcom- 
ing this  presumption  by  adequate 
proof.  Id. 

13.  It  is  not  sufficient,  for  the  pur- 
pose of  establishing  a  fraudulent 
destruction,  to  show  that  persona 
interested  to  establish  intestacy  had 
opportunities  to  destroy  the  will. 

Id. 

14.  Subscribing  witnesses  to  a  will 
are  required  for  the  purpose  of 
attesting  and  identifying  the  signa- 
ture of  the  testator;  for  this  pur- 
pose it  is  essential  to  the  due  pub- 
lication of  a  will  either  that  they 
should  see  the  testator  subscribe 
his  name,  or  that,  with  the  signa- 
ture visible  to  him  and  to  them,  he 
should  acknowledge  it  to  be  his. 
In  re  Mackay.  611 

15.  Where,  therefore,  it  appeared 
that,  at  the  time  of  the  alleged 
publication  of  an  instrument  pre- 
sented for  probate  as  a  last  will, 
the  decedent  stated  to  the  witnesses 
that  he  had  sent  for  them  to  sign 
his  last  will ;  that  he  then  presented 
the  instrument,  stating  it  was  his 
will  and  was  all  ready  awaiting 
their  signatures,  but  he  handed  it 
to  the  witnesses  so  folded  that  they 
could  not,  and  they  did  not  see 
his  signature  or  any  part  thereof 
except  the  attestation  clause. 
Held,  that  the  will  was  not  prop- 
erly executed  ;  and  that  the  surro- 
gate properly  refused  to  admit  it 
to  probate.  2d% 


/Z65    -j8Cj,- 


, .  ///'. 


^ 


772 


INDEX. 


held,  that  the  plea  of  tender  only 
admitted  plaintiff's  right  to  the 
cause  of  action  to  the  amount  ten- 
dered; and  that  although  it  ap- 
peared that  a  larger  sum  was  due 
upon  such  cause  of  action  plaintiff 
was  only  entitled  to  recover  that 
amount.  Id. 

3.  A  verdict  was  directed  for  defend- 
ant. It  was  objected  by  plaintiff 
that  this  was  improper,  as  the  plea 
of  tender  and  payment  into  court 
was  not  accompanied  by  notice  to 
plaintiff's  attorney  that  the  money 
had  been  paid  into  court.  Held, 
that  as  plaintiff  made  no  objection 
to  the  sufficiency  of  the  plea  and 
went  to  trial  upon  the  issues,  in- 
cluding that  of  tender,  this  was  a 
waiver. of  the  irregularity;  but  held, 
that,  as  the  evidence  raised  a  ques- 
tion of  fact  as  to  whether  the  tender 
was  made  to  the  proper  person,  that 
question  should  have  been  sub- 
mitted to  the  jury,  and  the  direction 
was  erroneous.  Id. 

4.  To  establish  a  legal  tender  after 
suit  brought  under  the  Code  of 
Civil  Procedure  (g$  731,  734),  it 
must  appear  that  the  money  was 
paid  into  court  and  notice  thereof 
given  to  plaintiff's  attorney  "  before 
the  trial  and  within  ten  days  after 
the  tender."    (§  732.)  Id. 

5.  The  failure  of  plaintiff  to  return 
an  answer  containing  several  de- 
fenses, and  among  them  the  defense 
of  tender  before  suit  brought,  or 
to  otherwise  raise  the  question 
before  trial,  is  not  a  waiver  of 
plaintiff 's  right  to  insist  that  money 
paid  into  court  was  not  a  good  ten- 
der after  suit  brought,  by  reason  of 
the  fact  that  the  statutory  notice 
was  not  given.  Id. 


TITLE. 

1 .  A  deed  absolute  in  form,  but  in 
fact  given  simply  as  security  for 
a  debt,  does  not  convey  the  title, 
but  is,  both  at  law  and  in  equity, 
a  mortgage  only.  Barry  v.  H.  B. 
F.  Im.  Go.  1 

2.  A  religious  society  in  1875  made 
a  conveyance  of  certain  real  estate 


to  the  Presbytery  of  New  York,  a 
corporation  authorized  to  take  and 
hold  real  estate,  in  pursuance  of 
an  order  of  the  court  granted  upon 
a  petition  stating,  in  substance, 
that  there  was  a  mortgage  upon  the 
premises  for  $1,500,  which,  with 
interest  from  1872,  was  due  and 
unpaid,  then  held  by  said  Presby- 
tery; that  there  were  unpaid  assess- 
ments on  the  land  for  improve- 
ments; that  the  society  and  con- 
gregation were  unable  to  meet  the 
current  expenses  of  the  church, 
and  they  had  no  means  of  paying 
the  incumbrances  except  by  a  sale; 
that  there  was  besides  a  floating 
debt  of  about  $300,  and  that  the 
church  building  required  extensive 
repairs,  which  they  were  unable  to 
make;  also,  that  at  a  meeting  of 
the  congregation,  regularly  called, 
it  was  resolved  to  transfer  the 
church  property  to  said  Presby- 
tery, and:  the  trustees  were  author- 
ized to  take  all  steps  necessary  for 
a  legal  transfer.  The  petition 
prayed  for  and  the  order  granted 
permission  to  convey  by  deed,  sub- 
ject to  all  existing  incumbrances, 
the  amount  of  which,  together 
with  the  floating  debt,  should  con- 
stitute the  consideration.  The 
conveyance  was  by  full  covenant 
deed  made  in  terms  subject  to  the 
said  mortgage.  Held,  that  said 
conveyance  was  duly  authorized 
and  was  adequate  and  sufficient  to 
convey  a  good  title.  Lynch  v. 
Pfeiffer.  83 

3.  The  title  to  lands  under  the  waters 
of  navigable  bodies  of  water  is  in 
the  People  of  the  state.  Robert*  v. 
Baumgarten.  380 

4.  B  seems  that  the  rule  of  the  com- 
mon law  making  the  ebb  and  flow 
of  the  tide  the  controlling  element 
in  determining  as  to  the  naviga- 
bility of  waters  does  not  hold  in 
this  country.  Id. 

5.  In  an  action  of  ejectment  to  re- 
cover possession  of  lands  which 
were  formerly  covered  by  Harlem 
mill  creek,  a  navigable  stream,  in 
which  the  tide  ebbed  and  flowed, 
it  appeared  that  a  dam  had  been 
constructed  to  collect  water  for 
mill  purposes,  conducting  by 
means  of  sluice-ways  and  connect- 
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ing  ponds  the  waters  to  a  mill 
located  on  the  north  side  of  the 
creek.  Plaintiff  claimed  under  a 
deed  which  conveyed  the  land 
44  north  of  the  mill-pond,  *  *  * 
including  the  mill-stream  and  mill- 
pond  with  all  its  privileges  and 
appurtenances,  and  to  shut  the 
mill-dam  at  the  south  side  of  said 
mill  where  it  now  lays."  Held, 
that  tue  deed  did  not  convey  any 
land  covered  by  the  waters  of  the 
creek,  because,  first,  the  grantors 
had  no  title  thereto;  second,  the 
language  of  the  grant  was  to  be 
construed,  not  as  conveying  the 
bed  of  the  creek,  but  only  the  use 
of  or  easement  in  its  waters  for 
mill  purposes  as  the  same  had  been 
acquired  by  him  and  developed 
by  the  construction  of  the  dam, 
sluice-ways,  etc.  Id. 

6.  Where  in  an  action  to  recover 
damages  for  injuries  to  real  estate, 

Slaintiff's  title  is  put  in  issue,  but 
efendant  makes  no  claim  to  any 
title,  simply  asserting  it  exists  in 
a  third  party  with  whom  he  is  not 
in  privity,  the  action  does  not 
affect  "  the  title  to  real  property 
or  an  interest  therein  "  within  the 
meaning  of  the  provision  of  the 
Code  of  Civil  Procedure  (sub.  8, 
$  191),  prohibiting  an  appeal  to 
this  court  where  the  matter  in  con- 
troversy is  less  than  $500,  except 
in  an  action  affecting  title,  etc. 
Trevett  v.  Barnes.  500 

7.  Plaintiffs'  complaint  alleged,  in 
substance,  that  they  and  defendant 
were  the  owners  of  adjoining 
premises  and  buildings;  that  de- 
fendant had  trespassed  upon  their 
premises  by  inserting  stove  pipes 
into  their  chimneys  and  therebv 
causing  damage.  The  answer  ad- 
mitted the  averments  as  to  owner- 
ship, but  denied  the  trespass  and 
injury,  and  alleged  that  the  wall 
between  the  two  buildings  is  a 
party-wall,  standing  partly  on  each 
lot,  and  that  the  chimney  into 
which  the  stove  pipe  holes  open  is 
the  common  property  of  both  par- 
ties Held,  that  a  claim  of  title  to 
real  property  did  not  arise  upon 
the  pleadings,  within  the  meaning 
of  section  3228  of  the  Code  of 
Civil  Procedure;  and,  that  a  re- 
covery of   nominal  damages  did 


not  entitle  plaintiffs  to  costs.  Dun- 
ster  v.  Kelly.  558 

8.  It  seems  the  section  requires  the 
existence  in  the  pleading  of  a  claim 
of  title  to  realty  which,  if  proved, 
will  defeat  or  maintain  the  action 
as  the  case  may  be.  Id. 

As  to  what   are   insufficient 

|  objections  to  title  to  real  estate  to  au- 
;  thorite  purchaser  to  rescind  contract  of 
purchase. 

Baylis  v.  Stimson.    (Mem.)       621 


TOWNS. 

.  As,  by  statute,  the  primary  re- 
sponsibility for  the  maintenance 
and  repair  of  highway  bridges  in 
a  town  is  cast  upon  the  town  (1  R. 
8.  502,  §§  2,  3,  4,  chap.  274,  Laws 
of  1882;  chap.  65,  Laws  of  1857; 
chap.  108,  Laws  of  1858;  chap. 
700,  Laws  of  1881).  it  has  such  an 
interest  in  the  preservation  of  such 
a  bridge  as  gives  it  a  right  of  action 
against  any  person  who,  intention- 
ally or  by  negligence,  injures  it, 
making  repair  or  rebuilding  neces- 
sary, to  recover  the  expense  in- 
curred.   In  re  Bidehnan  v.  State. 


2.  Where,  therefore,  through  the 
negligence  of  the  agents  of  the 
state  certain  highway  bridges  of  a 
town  were  injured,  held,  that  the 
state  was  liable  for  the  expenses 
incurred  in  making  the  necessary 
repairs  (Chap.  821,  Laws  of  1870) ; 
also,  that  the  claim  therefor,  on 
behalf  of  the  town,  was  properly 
presented  in  the  name  of  its  super- 
visor. Id. 


TRIAL. 

1.  The  fact  that  a  defendant  has 
made  a  tender  upon  the  claim  sued 
upon  and  has  paid  the  sum  tend- 
ered into  court  admits  the  con- 
tract or  duty,  and  the  right  of 
plaintiff  thereon  to  the  sum  tend- 
ered, but  it  goes  no  further,  and 
defendant  may  defend  against  any 
claim  by  the  plaintiff  beyond  the 
sum  tendered  upon  any  ground 
consistent  Ttfth  an   admission  of 
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held,  that  the  plea  of  tender  only 
admitted  plaintiff's  right  to  the 
cause  of  action  to  the  amount  ten- 
dered; and  that  although  it  ap- 
peared that  a  larger  sum  was  due 
upon  such  cause  of  action  plaintiff 
was  only  entitled  to  recover  that 
amount.  Id. 

8.  A  verdict  was  directed  for  defend- 
ant. It  was  objected  by  plaintiff 
that  this  was  improper,  as  the  plea 
of  tender  and  payment  into  court 
was  not  accompanied  by  notice  to 
plaintiff '8  attorney  that  the  money 
had  been  paid  into  court.  Held, 
that  as  plaintiff  made  no  objection 
to  the  sufficiency  of  the  plea  and 
went  to  trial  upon  the  issues,  in- 
cluding that  of  tender,  this  was  a 
waiver. of  the  irregularity;  but  held, 
that,  as  the  evidence  raised  a  ques- 
tion of  fact  as  to  whether  the  tender 
was  made  to  the  proper  person,  that 
question  should  have  been  sub- 
mitted to  the  jury,  and  the  direction 
was  erroneous.  Id. 

4.  To  establish  a  legal  tender  after 
suit  brought  under  the  Code  of 
Civil  Procedure  (§§  731,  734),  it 
must  appear  that  the  money  was 
paid  into  court  and  notice  thereof 
given  to  plaintiff's  attorney  "  before 
the  trial  and  within  ten  days  after 
the  tender."    (§732)  Id. 

5.  The  failure  of  plaintiff  to  return 
an  answer  containing  several  de- 
fenses, and  among  them  the  defense 
of  tender  before  suit  brought,  or 
to  otherwise  raise  the  question 
before  trial,  is  not  a  waiver  of 
plaintiff's  right  to  insist  that  money 
paid  into  court  was  not  a  good  ten- 
der after  suit  brought,  by  reason  of 
the  fact  that  the  statutory  notice 
was  not  given.  Id. 


TITLE. 

1.  A  deed  absolute  in  form,  but  In 
fact  given  simply  as  security  for 
a  debt,  does  not  convey  the  title, 
but  is,  both  at  law  and  in  equity, 
a  mortgage  only.  Barry  v.  II.  & 
F.  Ins.  Go.  1 

2.  A  religious  society  in  1875  made 
a  conveyance  of  certain  real  estate 


to  the  Presbytery  of  New  York,  a 
corporation  authorized  to  take  and 
hold  real  estate,  in  pursuance  of 
an  order  of  the  court  granted  upon 
a  petition  stating,  in  substance, 
that  there  was  a  mortgage  upon  the 
premises  for  $1,500,  which,  with 
interest  from  1872,  was  due  and 
unpaid,  then  held  by  said  Presby- 
tery; that  there  were  unpaid  assess- 
ments on  the  land  for  improve- 
ments; that  the  society  and  con- 
gregation were  unable  to  meet  the 
current  expenses  of  the  church, 
and  they  had  no  means  of  paying 
the  incumbrances  except  by  a  sale; 
that  there  was  besides  a  floating 
debt  of  about  $300,  and  that  the 
church  building  required  extensive 
repairs,  which  they  were  unable  to 
make;  also,  that  at  a  meeting  of 
the  congregation,  regularly  called, 
it  was  resolved  to  transfer  the 
church  property  to  said  Presby- 
tery, and:  the  trustees  were  author- 
ized to  take  all  steps  necessary  for 
a  legal  transfer.  The  petition 
prayed  for  and  the  order  granted 
permission  to  convey  by  deed,  sub- 
ject to  all  existing  incumbrances, 
the  amount  of  which,  together 
with  the  floating  debt,  should  con- 
stitute the  consideration.  The 
conveyance  was  by  full  covenant 
deed  made  in  terms  subject  to  the 
said  mortgage.  Held,  that  said 
conveyance  was  duly  authorized 
and  was  adequate  and  sufficient  to 
convey  a  good  title.  Lynch  v. 
Pfeiffer.  88 

8.  The  title  to  lands  under  the  waters 
of  navigable  bodies  of  water  is  in 
the  People  of  the  state.  Roberts  v. 
Baumgarten.  380 

4.  It  scans  that  the  rule  of  the  com- 
mon law  making  the  ebb  and  flow 
of  the  tide  the  controlling  element 
in  determining  as  to  the  naviga- 
bility of  waters  does  not  hold  in 
this  country.  Id. 

5.  In  an  action  of  ejectment  to  re- 
cover possession  of  lands  which 
were  formerly  covered  by  Harlem 
mill  creek,  a  navigable  stream,  in 
which  the  tide  ebbed  and  flowed, 
it  appeared  that  a  dam  had  been 
constructed  to  collect  water  for 
mill  purposes,  conducting  by 
means  of  sluice-ways  and  connect- 
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ing  ponds  the  waters  to  a  mill 
located  on  the  north  side  of  the 
creek.  Plaintiff  claimed  under  a 
deed  which  conveyed  the  land 
41  north  of  the  mill-pond,  *  *  * 
including  the  mill-stream  and  mill- 
pond  with  all  its  privileges  and 
appurtenances,  and  to  shut  the  i 
mill-dam  at  the  south  side  of  said  ' 
mill  where  it  now  lays."  Held,  | 
that  Uie  deed  did  not  convey  any 
land  covered  by  the  waters  of  the 
creek,  because,  first,  the  grantors  J 
had  no  title  thereto;  second,  the 
language  of  the  grant  was  to  be 
construed,  not  as  conveying  the 
bed  of  the  creek,  but  only  the  use 
of  or  easement  in  its  waters  for 
mill  purposes  as  the  same  had  been 
acquired:  by  him  and  developed 
by  the  construction  of  the  dam, 
sluice-ways,  etc.  Id. 

6.  Where  in  an  action  to    recover 
damages  for  injuries  to  real  estate,  i 
plaintiff's  title  is  put  in  issue,  but 
defendant  makes  no  claim  to  any 
title,  simply  asserting  it  exists  in 
a  third  party  with  whom  he  is  not 
in  privity,    the   action    does    not  i 
affect  "  the  title  to  real   property  | 
or  an  interest  therein  "  within  the  , 
meaning  of  the  provision  of  the 
Code  of  Civil  Procedure  (sub.  3,  ' 
$  191),  prohibiting  an  appeal  to  ! 
this  court  where  the  matter  in  con- 
troversy is  less  than  $500,  except 
in  an  action  affecting  title,   etc. 
Trewtt  v.  Barnes.  500 

7.  Plaintiffs'  complaint  alleged,  in 
substance,  that  they  and  defendant 
were  the  owners  of  adjoining 
premises  and  buildings;  that  de- 
fendant had  trespassed  upon  their 
premises  by  inserting  stove  pipes 
into  their  chimneys  and  therebv 
causing  damage.  The  answer  ad- 
mitted the  averments  as  to  owner- 
ship, but  denied  the  trespass  and 
injury,  and  alleged  that  the  wall 
between  the  two  buildings  is  a 
party- wall,  standing  partly  on  each 
lot,  and  that  the  chimney  into 
which  the  stove  pipe  holes  open  is 
the  common  property  of  both  par- 
ties Held,  that  a  claim  of  title  to 
real  property  did  not  arise  upon 
the  pleadings,  within  the  meaning 
of  section  3228  of  the  Code  of 
Civil  Procedure;  and,  that  a  re- 
covery of    nominal  damages  did 


not  entitle  plaintiffs  to  costs.  Bun- 
tier  v.  Kelly.  558 

8.  It  teems  the  section  requires  the 
existence  in  the  pleading  of  a  claim 
of  title  to  realty  which,  if  proved, 
will  defeat  or  maintain  the  action 
as  the  case  may  be.  Id. 

As  to  what   are   insufficient 

objections  to  title  to  real  estate  to  au- 
thorize purchaser  to  rescind  contract  of 
pureliase. 

Baylis  v.  Stimson.    (Mem.)       621 


TOWNS. 

1.  As,  by  statute,  the  primary  re- 
sponsibility for  the  maintenance 
and  repair  of  highway  bridges  in 
a  town  is  cast  upon  the  town  (1  R. 
8.  502,  §§  2,  3,  4,  chap.  274,  Laws 
of  1832;  chap.  65,  Laws  of  1857; 
chap.  108,  Laws  of  1858;  chap. 
700,  Laws  of  1881).  it  has  such  an 
interest  in  the  preservation  of  such 
a  bridge  as  gives  it  a  right  of  action 
against  any  person  who,  intention- 
ally or  by  negligence,  injures  it, 
making  repair  or  rebuilding  neces- 
sary, to  recover  the  expense  in- 
curred.    In  re  Bidelman  v.  State. 

282 

2.  Where,  therefore,  through  the 
negligence  of  the  agents  of  the 
state  certain  highway  bridges  of  a 
town  were  injured,  held,  that  the 
state  was  liable  for  the  expenses 
incurred  in  making  the  necessary 
repairs  (Chap.  821,  Laws  of  1870) ; 
also,  that  the  claim  therefor,  on 
behalf  of  the  town,  was  properly 
presented  in  the  name  of  its  super- 
visor. Id, 


TRIAL. 

1.  The  fact  that  a  defendant  has 
made  a  tender  upon  the  claim  sued 
upon  and  has  paid  the  sum  tend- 
ered into  court  admits  the  con- 
tract or  duty,  and  the  right  of 
plaintiff  thereon  to  the  sum  tend- 
ered, but  it  goes  no  further,  and 
defendant  may  defend  against  any 
claim  by  the  plaintiff  beyond  the 
sum  tendered  upon  any  ground 
consistent  Ttfth  an   admission  of 
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the  original  contract  or  cause  of  1 
action.    Wilton,  v.  Boran.         101  ! 

i 
2.  Where,  therefore,  in  an  action  up 
on  a  claim  alleged  to  have  been  as- 
signed to  plaintiff,  defendants 
E leaded  a  tender  before  suit 
rought  and  payment  of  the  sum 
tendered  into  court,  and  also  put 
in  issue  plaintiff's  title  to  the  claim, 
and  the  evidence  showed  the  al- 
leged assignment  to  be  invalid  and 
that  plaintiff  had  no  title  to  the 
claim,  held,  that  the  plea  of  tender 
only  admitted  plaintiff's  right  to 
the  cause  of  action  to  the  amount 
tendered;  and  that  although  it  ap- 
peared that  a  larger  sum  was  due 
upon  such  cause  of  action  plaintiff 
was  only  entitled  to  recover  that 
amount.  Id. 

8.  A  verdict  was  directed  for  defend- 
ant. It  was  objected  by  plaintiff 
that  this  was  improper,  as  the  plea 
of  tender  and  payment  into  court 
was  not  accompanied  by  notice  to 
plaintiff's  attorney  that  the  money 
had  been  paid  into  court.  Held, 
that  as  plaintiff  made  no  objection 
to  the  sufficiency  of  the  plea  and 
went  to  trial  upon  the  issues,  in- 
cluding that  of  tender,  this  was  a* 
waiver  of  the  irregularity;  but 
7ield,  that,  as  the  evidence  raised  a 
question  of  fact  as  to  whether  the 
tender  was  made  to  the  proper  per- 
son, that  question  should  have 
been  submitted  to  the  jury,  and 
the  direction  was  erroneous.       Id. 

4.  In  an  action  for  an  accounting  as 
to  certain  securities  alleged  to  have 
been  loaned  by  plaintiff  to  defend- 
ant, the  wife  of  defendant  as  a 
witness,  upon  the  examination  of 
plaintiff's  counsel,  testified,  with- 
out objection,  as  to  conversations 
with  her  husband  w'hcn  they  were 
alone  as  to  plaintiff's  securities 
taken  by  him,  his  obligations  to 
her  for  the  same,  and  his  promise 
to  secure  her  therefor.  After  \ 
cross-examination  by  the  defend- 
ant's counsel,  he  moved  to  strike 
out  the  evidence  on  the  ground 
that  the  conversations  were  con- 
fidential communications,  and  so 
the  evidence  was  prohibited  by 
the  Code  of  Civil  Procedure  (§  831). 
The  motion  was  denied.  Held, 
no  error;  that  the  objection  came 


too  late,  and  even  if  it  had  been 
timely,  it  would  not  have  been 
available,  as  the  communications 
were  not  confidential  within  the 
meaning  of  the  prohibition.  Ihirk- 
hurst  v.  Berdell.  386 

5.  Where  a  question  is  not  objection- 
able, if  the  answer  contravenes  any 
rule  of  evidence,  the  proper  prac- 
tice is  to  move  to  strike  it  out,  and 
an  objection  to  the  question  based 
on  the  ground  which  such  a  motion 
would  take,  is  not  available  as 
error.    Denise  v.  Denim.  562 

Where  objection  as  to  defect  in 

pleading  not  raised  on  trial  wiU  be 
decided  to  have  been  waived  and  so  is 
7wt  available  on  appeal. 

See  Born  v.  Schrenkeisen.  55 

See  Criminal  Trial. 


TRUSTS  AND  TRUSTEES. 

1.  Upon  the  application  of  L.,  made 
expressly  as  trustee  for  his  three 
children,  defendant  issued  in  1863 
a  policy  upon  his  life,  which  de- 
scribed the  premium  as  paid  by 
him  "in  trust  for  his  children," 
naming  them,  and  covenanted  in 
terms  to  pay  the  sum  assured  to  the 
three  children  or  their  guardians 
upon  the  death  of  their  father. 
The  policy  remained  in  L/s  pos- 
session and  the  premiums  were 
paid  by  him  until  1878  The  pre- 
mium for  that  year  was  not  paid 
when  due,  but  four  days  thereafter 
L.  surrendered  the  policy  to  de- 
fendant and  took  out  a  new  one 
for  the  same  amount,  and  calling 
for  the  same  annual  premiums, 
which  was  made  payable  to  his 
second  wife.  There  was  no  new 
examination  of  L. ;  the  new  policy 
bore  the  same  number  of  the  one 
canceled  and  stated  the  age  of  L. 
as  thirty-nine  ' 4  in  1863. "  The  first 
premium  was  paid  in  part  by  a 
dividend  earned  by  the  earlier  pol- 
icy, and  the  new  policy  acknowl- 
edged the  receipt  by  defendant  of 
the  premium  and  of  $1,429.44  "to 
be  paid  on  delivery  of  this  policy." 
That  amount  was  paid  by  the  can- 
cellation of  the  old  policy  and  the 
transfer  of  its  surrender  value  to 
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defendant  in  reduction  of  the  an- 
nual premiums.  L.  died  in  1879 
and  defendant  paid  the  amount 
due  thereon  to  his  widow.  In 
an  action  upon  the  first  policy, 
brought  by  the  assured  named 
therein,  held,  that  plaintiffs  were 
entitled  to  recover;  that  after  noti- 
fying the  beneficiaries  of  the  trust 
and  acting  upon  it  until  it  had  be- 
come valuable  to  them,  L.  had  no 
right  to  end  it  without  notice  to 
them;  that  the  plaintiffs  had  a 
vested  interest  in  the  policy  at  the 
time  of  its  surrender,  measured 
and  represented  by  its  surrender 
value,  with  which  L.  could  not 
deal  in  contravention  of  their 
rights;  that  his  possession  of  the 
policy  was  consistent  with  the 
trust;  that  the  original  policy  did 
not  lapse,  the  failure  to  pay  the 
premium  of  1878  having  been 
waived  by  defendant  by  issuing 
the  new  policy,  which  was,  in  effect, 
a  continuation  of  the  original. 
Garner  v.  Oer.  L.  Ins.  Co.        266 

2.  Good  faith  cannot  be  asserted  by 
one  who  aids  in  the  diversion  of  a 
known  trust  fund  from  its  lawful 
owners.  Id. 

8.  Also,  held,  that  the  trust  was  not 
so  far  executory  as  to  be  revocable; 
that  each  payment  of  premium 
added  to  the  surrender  value  of  the 
policy  and  fully  executed  the  gift 
to  the  extent  of  that  value,  and,  so 
far  as  executed,  L.  could  not  de- 
stroy the  trust,  or,  either  alone,  or 
together  with  the  insurer,  wrest 
from  the  beneficiaries  the  product 
of  the  trust  and  divert  it  into  other 
channels.  Id. 

4.  Although  a  trustee  may  not  pro- 
tect himself  against  a  breach  of 
trust  by  proof  that  beneficiaries  of 
the  trust  might  have  intervened 
and  prevented  it,  where  they  have 
procured  his  removal  and  thereby 
terminated  his  power  and  authority, 
and  the  breach  consists  in  the  omis- 
sion to  bring  an  action  which  may 
still  be  brought,  they  cannot,  by 
refusing  or  omitting  themselves 
thereafter  to  act,  justly  charge  him 
with  consequences  which  if  they 
had  acted  with  reasonable  diligence, 
might  have  been  prevented.  In  re 
Cornell.  851 


5.  The  material  and  essential  char- 
acteristic of  a  general  assignment 
is  the  presence  of  a  trust,  the 
assignee  taking  title,  not  as  abso- 
lute owner,  but  merely  as  trustee 
for  the  performance  of  trust  duties. 
Brawn  v.  Guthrie.  4&> 


UNDUE  INFLUENCE. 

A  will  prompted  by  gratitude  cannot, 
in  the  case  of  a  perfectly  competent 
testator,  and  in  the  absence  of  evi- 
dence of  fraud,  imposition,  con- 
straint or  coercion,  be  said  to  have 
been  obtained  by  undue  influence, 
simply  from  the  fact  that  all  of  the 
testator's  estate  is  given  to  a  stranger 
in  blood.    In  re  Mondorf.         450 


VARIANCE. 

It  is  not  a  material  variance  that  in 
an  indictment  for  abortion  the 
middle  name  of  the  female  is 
omitted,  when  there  is  no  question 
as  to  her  identity.  People  v.  Lake.  61 


WAIVER. 

1.  Upon  the  trial  of  an  indictment 
for  murder  in  the  first  degree  it 
appeared  that  upon  a  former  trial 
defendant  pleaded  not  guilty,  a 
jury  was  impanncled  and  sworn, 
ana  at  the  conclusion  of  the  case 
on  the  part  of  the  prosecution 
defendant,  with  the  consent  of  tho 
district  attorney,  withdrew  her 
plea  and  pleaded  guilty  of  murder 
in  the  second  degree,  which  plea 
was  accepted  by  the  court,  but  no 
sentence  was  pronounced.  On  a 
subsequent  day  on  application  of 
the  defendant,  the  district-attorney 
assenting  thereto,  the  court  per- 
mitted the  plea  to  be  withdrawn 
and  defendant  again  pleaded  not 
guilty,  and  under  this  plea  the 
trial  was  had.  Held,  that  the  with- 
drawal of  the  plea  of  guilty  of 
murder  in  the  second  degree  in- 
volved a  waiver  of  the  benefit  of 
the  implication  which  existed,  so 
long  as  the  plea  remained,  of  an 
acquittal  of  the  higher  crime,  and 
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it  ceased  to  be  a  defense.    People 
v.  Cignarale.  23 

2.  The  failure  of  plaintiff  to  return 
an  answer  containing  several  de- 
fenses, and  among  them  the  defense 
of  tender  before  suit  brought,  or 
to  otherwise  '  raise  the  question 
before  trial,  is  not  a  waiver  of 
plaintiff's  right  to  insist  that  money 
paid  into  court  was  not  a  goo<i 
tender  after  suit  brought,  by  rea- 
son of  the  fact  that  the  statutory 
notice  was  not  given.  Wilson  v. 
Doran.  101 

Where  objection   as  to    defect 

in  pleading  not  raited  on  trial  will  be 
decided  to  haw  been  waived  and  ho 
is  not  available  on  appeal. 

See  Born  v.  Schrenkeisen.  55 


WATER-COURSES. 

Plaintiff  E.  is  the  owner  of  certain 
premises,  on  which,  at  the  time  he 
acquired  title,  was  a  grist-mill; 
said  premises  were  conveyed  to  him, 
"together  (as  stated  in  his  deed), 
with  the  grist-mill  privilege,  being 
the  first  on  the  stream  for  two  run 
of  stone,  with  the  necessary  ap- 
paratus for  the  same. "  In  an  action 
to  restrain  an  alleged  interference 
with  the  water  power,  held,  that 
the  grant  was  not  limited  to  power 
for  the  grist-mill  as  it  stood  at  the 
time  of  the  conveyance;  that  the 
privilege  was  made  appurtenant  to 
the  land  conveyed,  and  could  be 
used  either  for  the  mill  then  stand- 
ing or  for  any  other  erected  on  the 
land,  or  for  any  other  purpose;  that 
the  reference  to  the  machinery  was 
not  intended  to  limit  the  place 
where  or  the  purpose  for  which 
the  water  could  be  used,  but  to 
measure  and  limit  the  quantity. 
Mudge  v.  Salisbury.  413 

When  right  to  use  water  of  a 

spring  extinguished  by  abandonment. 
See  SneU  v.  Levitt.  595 

See  Springs. 


WHARVES. 

1.  In  an  action  to  recover  damages 
for  the  destruction  of  the  plaintiff's 


wharf-right,  consequent  upon  the 
construction  by  the  city  of  New 
York,  under  the  act  of  1871  (Chap. 
574,  Laws  of  1871.  amending  chap. 
187,  Laws  of  1870),  of  an  exterior 
line  of  docks,  it  appeared  that 
plaintiff  was  the  owner  of  the 
wharf -right  for  the  length  of  the 
bulk-head  between  two  piers  in 
the  Hudson  river,  which  bulk- 
head formed  part  of  the  water-line 
of  West  street.  In  1851  the  com- 
mon council  of  the  city  passed  a 
resolution  giving  to  the  then  owners 
of  said  wharf -right  permission  "  to 
pile  and  bridge  out  for  a  distance 
of  thirty -five  feet  beyond  the  bulk- 
head." Said  owners  built  a  plat- 
form on  piles  extending  out  thirty- 
five  feet  into  the  river.  Subse- 
quently permission  was  given  by 
tiie  common  council  to  a  steamship 
company,  lessees  of  the  bulk-head 
and  owners  of  one  of  the  adjoining 
piers,  to  build  a  platform  in  front 
of  the  bulk-head  extending  sixty- 
five  feet  westerly,  and  upon  this  to 
build  a  shed,  the  permission  so 
given  to  be  operative  only  during 
the  pleasure  of  the  city.  Said 
lessees  built  a  platform  seventy 
feet  out  from  the  line  of  the  old 
platform  and  upon  this  built  a 
shed,  using  the  old  platform  as  a 
means  of  approach.  This  exten- 
sion was  built  after  the  adoption  by 
the  city  of  the  plan  of  harbor  im- 
provements provided  for  by  said  act 
of  1871.  Held,  that  the  value  of  the 
use  of  said  platform  could  not 
properly  be  taken  into  considera- 
tion as  an  incident  of  the  wharf - 
right  as,  first,  the  permission 
originally  given  was  in  contraven- 
tion of  existing  laws,  and  so  was 
unlawful  and  void  (Chap.  80, 
Laws  of  1798;  chap.  129,  Laws  of 
1801;  chap.  378,  Laws  of  1875); 
second,  if  lawful,  it  was  merely 
a  license,  revocable  in  its  nature, 
and  the  value  of  its  use  was  a  pure 
gratuity  while  the  permission  lasted ; 
third,  the  extension  was  forbidden 
by  the  act  of  1871,  because  incon- 
sistent with  the  plan  adopted. 
Kingsland  v.  Mayor,  etc.  569 

.  Also,  held,  that  plaintiff  acquired 
no  right  to  the  use  of  the  platforms 
or  to  claim  damages  for  their  de- 
struction under  the  act  of  1875 
(Chap.  249,  Laws  of  1875),  author- 
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izing  the  department  of  docks  to 
grant  permits  for  the  maintenance 
and  construction  of  sheds,  and 
legalizing  existing  structures  upon 
piers  and  bulk-heads;  as  the  act  in 
no  respect  authorized  platforms 
and  sheds  beyond  the  bulk-head 
line,  and  the  permits  were  revo- 
cable in  their  nature.  Id. 

8.  Also,  held,  that  when  the  city, 
acting  under  the  law  of  1871, 
adopted  a  plan  which  involved 
the  termination  of  all  private 
ownership  of  docks  and  wharves 
and  in  the  progress  of  the  im- 
provement directed  the  removal  of 
the  platforms  and  shed,  it  revoked  3, 
plaintiff's  license;  that  such  action 
on  the  part  of  the  city  operated  to 
destroy  plaintiff's  wharf-right,  and 
for  that,  and  also  the  right  of  pre- 
ferential use  by  steamship  lines 
attached  to  his  bulk-head  by  statute 
(Chap.  249,  Laws  of  1858):  he  was 
entitled  to  compensation;  but  not 
for  the  revocation  of  the  license  or 
deprivation  of  the  use  of  the  plat- 
forms and  shed.  Id. 


WILLS. 

The  disposing  clause  of  the  will  of 
8.  commenced  as  follows:  "After 
all  my  lawful  and  just  debts  are 
paid  and  discharged,  I  give  and 
bequeath,"  etc.  Thou  followed  a 
gift  to  the  testator's  wife  of  one- 
third  of  the  personalty  and  the  in- 
come of  one-third  of  the  real  estate 
during  her  life;  the  remainder  to 
his  son  G.,  one-half  thereof  abso- 
lutely; the  other  half  in  trust  for 
the  testator's  daughter  E.  The 
will  gave  to  G.,  who  was  appointed 
sole  executor,  discretionary  power 
to  sell  the  real  estate,  which  con- 
sisted mainly  of  a  mill  property, 
and  to  continue  the  milling  busi- 
ness. The  testator's  personal  estate 
at  the  time  of  his  death,  which 
occurred  soon  after  making  the 
will,  was  totally  insufficient  to  pay 
his  debts.  Held,  that  this  fact, 
taken  in  connection  with  the  will, 
failed  to  show  an  intention  to 
charge  the  real  estate  with  the  pay- 
ment of  debts;  that,  upon  the  testa- 
tor's death,  G.  took  an  absolute  title 
to  an  undivided  one-half  of  the  real 

Sickels — Vol.  LXV.     98 


estate,  and,  upon  a  subsequent 
conveyance  to  him  by  the  widow 
and  E.  of  the  mill  premises,  his 
title  became  perfect,  subject  only 
to  a  disposition  thereof  by  proceed- 
ings under  the  statute,  instituted 
by  the  testator's  creditors  to  compel 
a  payment  of  their  debts.  In  re 
City  of  Rochester.  159 

.  No  particular  form  of  words  is 
required  to  effect  publication  of  a 
will;  a  substantial  compliance  with 
the  requirements  of  the  statute  as 
to  execution  and  attestation  is  suffi- 
cient.    In  re  Hunt.  278 

It  is  a  substantial  compliance  if, 
in  some  way  or  mode,  the  testator 
indicates  that  the  instrument  the 
witnesses  are  requested  to  subscribe, 
as  such,  is  intended  and  understood 
by  him  to  be  his  executed  will.   Id. 

.  An  instrument  offered  for  probate 
as  the  will  of  H.  was  wholly  in  his 
handwriting,  as  was  the  attestation 
clause.  This  was  as  follows:  "  We, 
the  undersigned  witnesses,  have 
signed  the  within  in  the  presence 
of  each  other  and  of  the  testator, 
who  acknowledged  it  to  be  his  last 
will  and  testament."  It  appeared 
that  the  will  was  signed  by  the 
testator  and  the  attestation  clause 
by  the  witnesses.  The  recollection 
of  the  two  witnesses  as  to  the  trans- 
action was  imperfect,  but  each  tes- 
tified that  the  circumstances  must 
have  been  as  stated  in  the  attesta- 
tion clause.  Held,  that  a  substan- 
tial compliance  with  the  statutory, 
provisions  was  shown;  and,  in  the 
absence  of  any  charge  or  of  any 
circumstances  indicative  of  fraud 
or  undue  influence,  a  refusal  to  ad- 
mit the  will  to  probate  was  error.  Id. 

».  Also,  held,  that,  as  upon  the  hear- 
ing before  the  surrogate  there  was 
no  conilict  in  the  evidence,  the 
provision  of  the  Code  of  Civil 
Procedure  (£  2588),  declaring  that 
when  the  reversal  of  a  surrogate's 
decree  made  upon  petition  to  admit 
a  will  to  probate  is  founded  upon 
a  question  of  fact,  the  appellate 
court  must  "  make  an  order  direct- 
ing the  trial  by  a  jury  of  the  material 
questions  of  fact  arising  upon  the 
issues   between  the  parties,"  did 
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not  apply,  and  that  it  was  proper 
for  the  Supreme  Court,  on  reversal 
of  the  surrogate's  decree,  to  direct 
the  surrogate  to  admit  the  will  lo 
probate;  and  this,  although  the 
order  states  that  the  reversal  was 
upon  questions  of  fact  as  well  as 
of  law;  that  said  statutory  provi- 
sion applies  only  where  there  Is  a 
real  conflict  in  the  evidence,  not 
where  the  Surrogate's  Court  and 
the  Supreme  Court  simply  differ 
in  their  conclusions  from  undis- 
puted facts.  Id. 

6.  The  will  of  S.  devised  his  real 
estate  to  his  wife  for  life  if  she  re- 
mained unmarried,  and  upon  her 
decease  or  marriage,  to  C. ;  in  case 
of  the  death  of  the  latter  without 
children,  the  remainder  to  go  to  A. 
Held,  that  upon  the  testator's  death 
C.  took  a  vested  remainder  in  fee, 
subject  to  be  defeated  by  his  death 
without  children,  upon  which 
event  the  substituted  remainder, 
given  on  that  contingency  to  A., 
would  vest  in  possession.  Avery 
v.  Everett.  317 

7.  A  will  prompted  by  gratitude 
cannot,  in  the  case  of  a  perfectly 
competent  testator,  and  in  the  ab- 
sence of  evidence  of  fraud,  impo- 
sition, constraint  or  coercion,  be 
said  to  have  been  obtained  by  un- 
due influence,  simply  from  the  fact 
that  ail  of  the  testator's  estate  is 
given  to  a  stranger  in  blood.  In 
re  Mondorf.  450 

8.  The  fact  that  the  relations  of  the 
testator  with  the  object  of  his 
bounty,  a  woman,  are  meret  ricious 
does  not  invalidate  the  will.       Id. 

9.  It  seems  that  where  such  relation- 
ship is  shown  to  have  existed,  all 
the  circumstances  attending  the 
execution  of  the  will  should  be 
carefully  scrutinized.  Id. 

10.  Where  the  probate  of  a  will  is, 
in  good  faith,  but  unsuccessfully, 
contested,  it  is  within  the  discretion 
of  the  surrogate  to  allow  costs  to 
the  contestant  (•  ode  of  Civil  Pro. 
§  2358),  and  his  refusal  so  to  do  is 
not  error.  Id. 


11.  Proof  that  a  will  was  duly  exe- 
cuted, and  was  in  existence  a  short 
time  before  the  testator's  death, 
does  not,  where  the  will  cannot 
be  found  after  such  death,  raise  a 
presumption  that  it  was  in  exist- 
ence at  that  time,  or  was  fraudu- 
lently destroyed  in  the  testator's 
life  time.     Collyer  v.  Collyer.     481 

12.  Proof  that  the  will  was  not 
found  after  the  death  is  presump- 
tive evidence  sufficient  to  establish, 
prima  ftwie,  that  the  testator  de- 
stroyed it,  animo  rcroeandi;  and  he 
who  seeks  to  establish  the  will  as 
lost  or  fraudulently  destroyed, 
assumes  the  burden  of  overcom- 
ing this  presumption  by  adequate 
proof.  Id. 

13.  It  is  not  sufficient,  for  the  pur- 
pose of  establishing  a  fraudulent 
destruction,  to  show  that  persons 
interested  to  establish  intestacy  had 
opportunities  to  destroy  the  will. 

Id. 

14.  Subscribing  witnesses  to  a  will 
are  required  for  the  purpose  of 
attesting  and  identifying  the  signa- 
ture of  the  testator;  for  this  pur- 
pose it  is  essential  to  the  due  pub- 
lication of  a  will  either  that  they 
should  see  the  testator  subscribe 
his  name,  or  that,  with  the  signa- 
ture visible  to  him  and  to  them,  he 
should  acknowledge  it  to  be  his. 
In  re  Mackay.  611 

15.  Where,  therefore,  it  appeared 
that,  at  the  time  of  the  alleged 
publication  of  an  instrument  pre- 
sented for  probate  as  a  last  will, 
the  decedent  stated  to  the  witnesses 
that  he  had  scut  for  them  to  sign 
his  last  will ;  that  he  then  presented 
the  instrument,  stating  it  was  his 
will  and  was  all  ready  awaiting 
their  signatures,  but  he  handed  it 
to  the  witnesses  so  folded  that  they 
could  not,  and  they  did  not  see 
his  signature  or  any  part  thereof 
except  the  attestation  clause. 
Held,  that  the  will  was  not  prop- 
erly executed  ;  and  that  the  surro- 
gate properly  refused  to  admit  it 
to  probate.  Jd% 
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